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There cannot exist good laws where there are no good armies.

Machiavelli, The Prince

Force shites upon reason’s back.

Benjamin Franklin, Poor Richard’s Almanac



This page intentionally left blank.


yanulada
This page intentionally left blank.


contents

acknowledgments

part |
preliminaries

introduction

some definitions

part Il
the legitimacy of the state

social contract
utilitarian justifications of state power

justicial justifications of state power

part IlI
toward something else

silhouette of an anarchism
notes

index

Xi

17

39

61

75

99

117

121



This page intentionally left blank.


yanulada
This page intentionally left blank.


acknowledgments

I thank Marion Winik, who read this book in various ver-
sions and offered many ideas for improvements and corrections. I add that
Marion Winik is no anarchist. This book emerged from my job teaching sec-
tion after section of political philosophy at Dickinson College. I am grateful to
that institution and in particular the Political Science department for giving me
a job, and a job that forced me to traverse the classics of Western political phi-
losophy a dozen times, growing ever more hostile to the texts in the process.
And thanks to the students in these classes who spurred me to develop better
arguments and state them more clearly. I taught an early version of the book to
a senior seminar on anarchism at Dickinson, and revised it substantially because
of that experience. I also owe a debt of gratitude to two anonymous reviewers
for SUNY Press and to Jane Bunker and Laurie Searl. Jane and Laurie have tol-
erated my somewhat eccentric style and neglect of some scholarly niceties
through a series of books that has been, in all seriousness, a pleasure to write

and a surprise to see published.

Xi



This page intentionally left blank.


yanulada
This page intentionally left blank.


part |

preliminaries




This page intentionally left blank.


yanulada
This page intentionally left blank.


introduction

I've considered myself an anarchist since I was twelve. I read
Marx and Engels’s Communist Manifesto, thought I understood it, and spent a
couple of months declaring myself to be a Marxist and a communist. Then I read
Emma Goldman’s Anarchism and Alexander Berkman’s The ABC of Communist
Anarchism and realized something which should have been obvious even to one
of tender years: Marx was a totalitarian, an enemy of freedom. Even if there was
to be an ecstasy at the end of history when there were no social classes and no
need for state power, in the meantime there were to be, putting it mildly, exe-
cutions. And since already at this point my main intuition was that authority was
a problem and freedom the only worthy goal of politics, I converted.

Now anarchism is often portrayed as a kind of mental illness—a symptom
rather than an opinion. Perhaps this is true, and my antipathy toward all author-
ity—parental, scholastic, legal—no doubt has origins that could lead it to be
diagnosed as a personality disorder. But in general, everyone’s political philoso-
phy is the result of a personality disorder, and I prefer the disorder that resists

authority to those that constitute it. And even if my anarchism is a pathology,
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it does not follow that it is false. Dismiss it as adolescent, if you like, so long as
you admit that it’s true.

I had a brief run as a sort of junior quasi-violent revolutionary, and a
somewhat longer run as an agitator and pamphleteer during the death throes
of the peace movement. The decades have seen a slow transformation into a
philosophy professor and a decided bourgeois; these days I am an anarchist with
an SUV, and in no way pursuing the violent overthrow of anything. This may
be hypocritical, or it may not be, depending on your sense of what anarchism
demands, but in any case if I have any contribution to make to the anarchist
cause, it 1s at this point of my life a more or less purely intellectual one.

II

By anarchism 1 refer to the view that all forms of human association ought to
be, as far as is possible, voluntary. Usually the word is thought to mean (where
it is not thought merely to mean social chaos) the doctrine that government
should not exist. To the extent that government is a nonvoluntary association—
that is, to the extent that it rests on coercion—the meaning I give of ‘anarchism’
entails that government should not exist. But the emphasis on voluntariness
also gives anarchism a more positive flavor, and captures some of the reasons
that many idealists have been and continue to be inspired by the idea, even as
many other people—including, I should add, other sorts of idealists—are
repulsed by it.

The first and sometimes the only response to anarchism is that it is utterly
impractical. Perhaps it will even be admitted that anarchism is an inspiring idea
and that resort to force to create order is regrettable. Nevertheless, the objec-
tion continues, force is necessary because, among other things, people tend to
be self-interested and even perversely destructive. As Thomas Paine (a man who
had some sympathy with anarchism) said, government is produced by our
wickedness. “For were the impulses of conscience clear, uniform, and irre-
sistibly obeyed, man would need no other lawgiver; but that not being the case,
he finds it necessary to surrender up a part of his property to furnish means for
the protection of the rest; and this he is induced to do by the same prudence
which in every other case advises him out of two evils to choose the least.”

Paine has the virtue of honesty in comparison with some views that puff
up the state with quasi-cosmic mumbo-jumbo into a god on earth. At least
he frankly admits that the state rests on coercion, and that, all things being
equal, coercion is evil. But for Paine, since having one’s life and property in
a state of constant vulnerability is even more discomfiting, we choose coer-

cion over anarchy. And the reason we are constantly vulnerable is because
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people have lost their innocence; fallen from the garden, we wallow in sin,
understood as a tendency to take everything that is not nailed down and kill
anyone who tries to stop us.

It is often said that anarchists have an unrealistically positive, or perhaps
simply naive view of human nature. And this has indeed been the case with
many anarchist theorists: William Godwin and Emma Goldman spring to
mind. Let the people go, these thinkers allege, and they will create a paradise
on earth; it is precisely the coercive state and the repressive forces it represents
which stunt and deform our nature. Free, each person becomes an artist of her
own life. But to begin with, we do not have a clear idea of how people would
behave without a state, though we might appeal to the example of tribal cul-
tures. Through most of the history of our species—perhaps 98% of it—people
lived without a state, but we are at the point where the coercive state actually
appears to most people to be an unquestionable necessary condition of human
existence. People can’t quite grasp the idea that one is trying to throw the
whole thing into question. This attitude, if nothing else does, makes anarchism
unrealistic: no one can even imagine, much less want it. That is a testimony to
the extent to which the state has been able to render us dependent, and the
extent to which it has educated, hectored, indoctrinated, beaten, nurtured, and
executed us into taking it to be the only normal condition of human beings.

It is worth taking seriously some of the reasons anarchists have believed
that people would be better without a state. Emerson, for example, thought the
state a great barrier to self-reliance and self-discipline: “Wild liberty develops
iron conscience. Want of liberty, by strengthening law and decorum, stupefies
conscience” One gets in the habit of deferring to authority, which promises
to relieve one of responsibility for one’s decisions, starting with the decision of
obedience. There is no use for self-discipline in a situation in which there is
overwhelming external coercion, and people can want to be coerced precisely
to relieve themselves of the necessity of controlling themselves. Of course
that in itself shows human nature as something at a minimum weak, if not
intrinsically corrupt.

Here, I do not intend to assume that people are basically benevolent. I do
think that people are capable of benevolence, of doing good things for other
people for basically unselfish reasons, but I acknowledge that, wherever you
have people, rape, robbery, and murder follow. It is not at all true that all ver-
sions of anarchism depend on a positive view of human nature; many anarchist
thinkers, including Pierre-Joseph Proudhon—probably the first person to call
himself an “anarchist”—have been notably clear-eyed on this matter. Even if
people were entirely debased, however, this would not, as I shall argue, entail
that state power is necessary or legitimate, since the people who possess this
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power are, contrary to some cultic approaches to state power, people, and on
the whole likely to be at least as debased as everyone else. If so, handing them
guns and badges might be a very bad solution to the corruption of human
nature, and indeed state power has often been a much bigger problem than
those it claimed to address.

111

Even were we to admit that anarchism is entirely impractical, it would not fol-
low that it has no value. As a philosophical position, as opposed to a practical
program, it is well worth entertaining—indeed it is foundational—and must be
grappled with in any serious system of political philosophy. It serves the same
function in political theory that skepticism serves in the theory of knowledge.
Most of the great political philosophers of the modern era have taken it as a
task to demonstrate that the political state is legitimate, and then to demonstrate
what sort of political state is legitimate. This presupposes that an anarchist cri-
tique looms, that someone has actually challenged the legitimacy of the polit-
ical state fundamentally. The weakness of these philosophers’ foundational argu-
ments—and I shall try to display this weakness elaborately in what follows—in
part follows from the weakness of the critique. When, let us say, Hobbes wrote,
the anarchists in England—and they were many and fundamental to the polit-
ical situation Hobbes addressed—were motivated by extreme varieties of reli-
gious faith that Hobbes would have rejected out of hand as irrational. Never-
theless, perhaps because he lived during an era of civil war in which anarchists
represented one extreme though central element (the “Diggers” and the
“Ranters”), he displayed pervasive anxiety about the origin and legitimacy of
the state. Like a lot of philosophers, he generated a kind of just-so story by
which the origin of the state could be accounted for and by which its neces-
sity and its moral legitimacy could be demonstrated. The anarchists he pur-
ported to refute, however, were no philosophers. Absolute monarchy, that is,
would have a better defense if English anarchists of his era had been more
philosophically articulate.

The accusation that state power rests on coercion and not on consent is
something that all social contract theory understood as a fundamental chal-
lenge; it motivates the theory. If anarchism is obviously implausible, then the
political works of Locke, Hobbes, and Rousseau are more or less unnecessary;
they were anxious to establish that the authority of the state did not rest on
mere force. This anxiety was appropriate, and a pointed critique of social con-
tract theory from an anarchist standpoint would only have strengthened it,
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supposing such a critique did not refute social contract theory in a way that
everyone involved would be forced to acknowledge. Anarchism, that is, is a

foundational political challenge.

IV

Furthermore, anarchism, even if it is not a practical political program, can yield
a sharp set of critiques of existing institutions and efforts to reform them.
Since anarchism focuses intensely on whether and in what respects a given
political program or institution increases or restricts freedom, it provides the
sort of vigilance that can help keep us free, even in a context where anarchism
itself is not seriously contemplated. Anarchism is, indeed, the only political
theory that rests itself entirely on the value of freedom. Others renounce or
reject freedom, or qualify it and trade it for other goods. The exclusive empha-
sis on freedom in anarchism might be an obsession or a derangement, and
many have argued that it is. But then again only the anarchist position reveals
fully whether and to what extent you are free, and to what extent you actu-
ally care whether you are free. Only an anarchist can show you that, as it hap-
pens, you don’t want to be free and don’t trust yourself with freedom. This is
an important function especially in systems in which freedom is a great—
though not the only—value, such as constitutional democracies. Anarchists
within such systems are exquisitely sensitive to every respect in which institu-
tions even in a democracy renounce their own commitment to freedom, and
to the ideological claptrap with which they often conceal—even from them-
selves—their attacks on liberty.

One clear example of the practical function of anarchism has been its rela-
tion to Marxist communism. From the outset, in the struggles between Marx
and Proudhon, this division has confronted Marxism with the truth about itself.
Anarchists told Marx that “the dictatorship of the proletariat” meant merely a
dictatorship of the party or an individual, and that dictatorship was wrong. It
pointed out that the idea that the state, once established on a dictatorial basis,
would eventually “wither away” was idiotic. The first and by far the sharpest
leftist critiques of the Soviet system were made by anarchists such as Emma
Goldman and Nestor Makhno, both of whom bearded Lenin in his lair even as
American leftists such as John Reed were wandering the Russian countryside
enthusing about the deletion of class enemies. Indeed, it is partly the decline of
anarchism as a conceptual alternative that explains the credulity with which
American and European leftists endorsed Stalin’s regime long after its mon-

strousness was obvious.
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Part of the impracticality of anarchism is a sort of conceptual defense enforced
in concrete terms by state power itself. In a situation where state power more or
less extends to every corner of the globe, anarchy becomes practically impossi-
ble. The state always has a tendency to confuse itself with god and to demand
various forms of worship; it has achieved omnipresence, even though there are
still interstices in which one might hide in the midst of various states and whole
areas of life which state power does not fully saturate (though these are shrink-
ing by the day). It moves as well toward omniscience, with ever-greater perva-
sion of surveillance, all of it designed to keep us safe, which is also to keep us
subjected. State power thus makes itself a necessary condition of human life,
which is also to say that each of us is dependent on it in various ways. No one
in her right mind, I suggest, would subject herself to a state power if she lived
independently of the state, but once no one lives in independence, it becomes
impossible even to envision independence. The state is our horizon, the massive
indubitable and inescapable fact. For an anarchist, even using the roads or buy-
ing a steak is an act of bad faith; everything is provided, supervised, inspected by
the state. Its power is our dependence, and our physical dependence is one rea-
son for our theoretical dependence; we literally cannot envision life without a
state, and our inability to do so is itself an artifact of state power.

Indeed, in a situation in which political states wield atomic arsenals, tanks,
artillery, automatic weapons and so on, there is no reasonable road from sub-
jection to anarchy. The state rests ultimately on force, as of course I will argue.
But force accrues to force and disqualifies all other parties from access to force.
The state makes itself inevitable and makes anarchists dreamers precisely by
illustrating perfectly, ever more intensely, the anarchist objection. The force the
state possesses is applied to generating more force, until the idea of getting rid
of the monster really is ridiculous. The state is a self-referential history, a self-
reinforcing infinite spiral of oppression. Of course, the fact that state power is
itself what renders state power inevitable does not show that it is not inevitable.
Sadly, quite the reverse, and I expect that my children’s children’s children will
be more thoroughly flypapered to the state than I am, should our species sur-
vive the state for a few more generations.

However, it might be worth asking after the practicality of the state itself.
No doubt, states actually exist and persist, which shows them to be practical
in some sense. But it is hard not to notice that the state has some practical
drawbacks. The modern nation-state is an absolutely necessary condition for
the wars and exterminations of the twentieth and the present century that
have expended human beings as if they were inanimate. This point of view
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inscribes a certain irony, in that the people who administer these vast pow-
ers are themselves individual human beings. It may well be, when all is said
and done, that the nation-state is responsible for the extermination of our
species or the extinction of our planet. Certainly it is hard to imagine any
other sort of entity developing atomic weaponry, for instance. It would be
hard to hold the entity responsible for the end of all things to be practical, even
if it and its effects were strictly inevitable. For the anarchist, such results are not
mere epiphenomena of state power, mere unfortunate misuses of otherwise
benevolent agencies, but rather a predictable outcome of the state’s essence in
massive fatal force.

Force, it might be said, needs no justification and brooks no refutation.
Though state power avails itself of many self-justificatory practices—tales of its
origins, collective festivals of loyalty—I do not deceive myself into thinking
that the people who actually wield it have any serious concern about its justi-
fication. They are about the “practical business of governing,” and the accom-
panying inspirational pomp is the advertisement of their own violence as the
redemption of mankind. There is no real need for them to be political theo-
rists, and it is very hard to imagine the average elected official or bureaucrat
lying awake at night groping for the conceptual foundations of his power. The
justification of state power, to those who wield it, is as impractical as the pro-
posals for its disintegration, and of course they are right to think so, or never to
think about such matters at all.

To repeat, the state need not be concerned with a general defense of its
own legitimacy, though it gladly uses whatever cachet informal notions of its
legitimacy may allow it to accumulate in its population. Yet it is worth think-
ing about what legitimacy would consist in and whether anyone ought to really
be worried about it. In fact, states have no need to establish their own legiti-
macy in general except as a response to an anarchist critique, that is, to people
who are seriously entertaining the idea that there is no obligation to obey state
power. That, indeed, is the semi-practical aspect of the issue of legitimacy: it asks
whether there is any binding force to authority or law that is not merely pru-
dential. The idea that, for example, obedience to the law rests merely on pru-
dence in the face of force could actually be, and is actually, a real threat to state
power. For the notion that you have no obligation to obey the law except that
it would be bad to get caught is merely an argument for not getting caught.
Indeed, most people approach at least some laws in precisely this way. They’ve
got radar detectors in their cars; they refrain from smoking their marijuana
under the nose of the policeman; they commit their small crimes with a
becoming discretion. Very few people have such veneration for the majesty of
the law that they observe it in every aspect possible.
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Even if people routinely violate the law in small ways, they also routinely
accord the agents and laws of the state a variable quantum of actual respect. The
actual function of the machinery by which the state celebrates its own legiti-
macy is to reduce its costs, which itself frees resources to increase the perva-
siveness of its coercion. The state produces subjects, and part of the security and
durability of any state power is the thoroughness with which it is able to do so.
It produces subjects by education, by surveillance in which the subject learns
to police herself, and by the pageantry of nationalism. Indeed, a key aspect of
state power is aesthetic: the state seduces and awes with its architectures, its col-
ors, its parades, even as it intimidates with its prisons and its beefy, heavily
armed men. Much of the state effort that does not consist of mere force is
aimed at creating the impression of this legitimacy, which is extremely expen-
sive, but still a good investment. Although the state does not strictly need legit-
imacy (obviously, on my view, since it doesn’t have any), it needs its people by
and large more or less to behave as though it were legitimate. If it can induce
this, it will take itself to be legitimate, and each person in the state apparatus
can legitimize her own function.

The question of law is fundamental: what it is and what sort of obligation
accrues to the status of a prescription as a law. In fact, law itself; in its “awesome
majesty” and so on—law hedged around with symbols and large marble edi-
fices—is often taken to be what distinguishes legitimate from illegitimate state
power. The rule of men, the recitation goes, may well be mere rule by force;
the rule of law is neutral between persons, though persons can administer it.
When they do so, they do so not as individuals with the normal range of self-
ish interests; rather they achieve a kind of self-transcendence. So we will have
to try to explore the ontological status of law: what sort of thing it is, how
something of this sort can transform people into something grander than

human individuals.

VI

It 1s unlikely that any argument could justify every sort of state power, and on
any account of state power short of Hegel’s, there are legitimate and illegiti-
mate forms. Indeed, a basic purpose of the various arguments for the legitimacy
of state power—which I divide in what follows into social contract, utilitarian,
and justicial arguments—is to sort the legitimate from the illegitimate states.
The anarchist is hence relieved also of the task of refuting every possible source
and configuration of state power; we need only attack those that are most plau-
sibly candidates for legitimacy. In my view, the democratic systems are these
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most plausible candidates. This is because the legitimating arguments for other
systems appear to me to be much weaker, though that may be only because I
am saturated by a solution of democracy, by the assertion of its exclusive legit-
imacy, and by the elaborate set of procedures it employs to legitimate itself.
Indeed, democracy is state power legitimating itself in a situation where it has
gained a bad conscience, having taken the notions of liberty and consent to be
important. Democratic political theory is particularly threatened by anarchism,
which claims that democracy contradicts its own goals, and claims itself to be
the repository of the values democracy extols.

Furthermore, democracy relies on mechanisms to limit the extent and
redress the abuses of state power; ideally it holds itself accountable to a citi-
zenry in ways that other systems simply cannot. The milder the power of the
state, the more it observes limits, the closer it approximates even my own
notion of legitimacy. But it is also true that the historical march of democ-
racy—often portrayed as the slow illumination or enlightenment of the
planet—presents its own hypocrisies and puzzles. At its very base it relies on
contract theory: it rests its legitimacy on the “consent of the governed.” You
don’t have to push very hard to find immense problems with this conception.
And in the fiction of consent lurks the seed of a kind of totalitarianism: there
is no principled limit to political power if it is the citizen’s power over herself,
as Hobbes and Rousseau argued. Modern democracy is tending toward a
squishy totalitarianism, in the precise sense that the democratic state pervades
every aspect of every life within its borders with its regulations and bureau-
cracies and its projects for social amelioration, above all in its ability to pro-

duce docile citizens.

VII

Even if, again, anarchism is not a practical program, it is important as a place
to stand in order to mount a critique of political philosophy and of practical
politics. But I do want to suggest that anarchism has some possibilities as a
practical program. Every form of human organization—including power
hierarchies—that is not instituted by force is compatible with anarchist poli-
tics. And it should be said that almost all the existing forms of human orga-
nization are voluntary: the exceptions are only the political state and orga-
nized crime. Bowling leagues are anarchist organizations; no one is forced to
join and no one has to be forced to obey the rules. Rather, enjoyment of the
activity depends on the fact that it is rule-governed and that by and large the
rules are observed. Universities have elaborate power structures, but they are
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not for the most part enforced by police power. Even large companies—
though we have to go carefully here for several important reasons—for the
most part do not resort to force. If I get a job with Microsoft, I am perform-
ing my functions not because I fear being shot or imprisoned, though I may
well fear loss of my income. The last case is important, because it raises fun-
damental questions about whether and how voluntary association can be dis-
tinguished from involuntary, and whether specifically a (“late”) capitalist eco-
nomic system as a whole profoundly compromises the autonomy of those
who participate in it. What, in short, is coercion? These are questions to
which we will have to return.

Recently, internet events and approaches have provided anarchist models.
The basic ideas of open-source software and wikis (websites anyone can edit
at will) suggest that optimal orderings of tools and information, at least in
some situations, emerge through the unconstrained collaboration of many
people. Such examples have sometimes been referred to by the term TAZ, or
temporary autonomous zone. There is a debate within anarchism about the
value of such projects—shifting communities that evade or transcend attempts
of state and corporate powers to regulate them. However we address such
quandaries, it is perfectly clear that large cooperative efforts are possible on a
fully voluntary basis. That is actually the rule in human affairs, otherwise
human life would be unremitting slavery. Even the activities of the state itself
consist to some extent of cooperative enterprises in which people engage
through incentive or even enthusiasm. Indeed, it is possible to think that the
good works of the state, of which there are many, are unnecessarily sullied by
the fact that underlying the cooperation are people with guns willing to
enforce the tax code and a sprawling system of incarceration. Some anarchists
may have an unwarrantedly positive view of “human nature,” but its opposite
is surely a dark view: that people could not voluntarily create roads, put out
fires, and perform many of the reasonable tasks performed by the state under
the auspices of forced taxation. The latter claim is belied by many cooperative
enterprises in which people are engaged all the time without being threatened
with detention should they withdraw.

The practical question then might be: to what extent are voluntary
arrangements of the sort we are all engaged in a possible source for the neces-
sary or positive functions of the state? This is a difficult question, and one that
we have no real prospect of examining by practical experiment for the reasons
just alluded to. The contrast of a bowling league or a university to a state may
not be fair or useful. On the other hand, it shows by contrast clearly that what-
ever it might say about itself the state does rest on force.
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VIII

Communism and democracy, among other political ideas, have incredibly elab-
orate philosophical rationalizations. They have their grand systematizers as well
as their world-historical figures. This is not quite true of anarchism, where both
the theory and practice are a bit spotty. One should expect no more of anar-
chists, I suppose. Still, I feel that there are still some theoretical moves to be
made, whereas in some of the other cases essentially all the work has been done.
(Fascism, too, has flimsy theoretical underpinnings; let’s keep it that way.) This
is not to say that no anarchist political philosopher has done serious or system-
atic work. I would in particular point to Peter Kropotkin and Lysander Spooner
on different poles of anarchist theory. But even some of the best-known anar-
chist theoreticians are inconsistent or just a big mess: Proudhon and Bakunin
spring to mind. Others have been more activists or revolutionaries than theo-
reticians, and this is true even of Emma Goldman, who was not a particularly
original figure as regards her anarchism.

As several great anarchists—most clearly Voltairine de Cleyre—have
pointed out, there can be no political philosophy of anarchism, if by that is
meant a detailed prescription for how people will arrange their lives once those
lives are free of coercion. A detailed blueprint of the future is what we might
call an “ideology”” Marxist communism is the most famous example, but any
system that starts with a utopia—Plato’s, for instance, or even the ideal democ-
racies envisioned by Locke or Madison—are ideological in this sense. But the
ideological impulse is a totalitarian impulse, an attempt to impose one’s will on
future persons. Because I myself focus in my political writing so much on the
destruction of existing institutions and so little on positive programs for ame-
lioration of the world’s ills, my position is often dismissed as useless. And this
very tendency is one reason that anarchism is associated with mindless destruc-
tion. But anarchism is mindful destruction. It is precisely its refusal to shape and
impose a future that distinguishes anarchism from ideologies; we want to let
people go, and see what happens. In an existential or cosmic sense, [ would say,
that is the actual situation: we’ve been let go down here, and what is happen-
ing is happening. It’s precisely in the attempt to seize control of the future that
we have been about the busy work of destroying one another.

All of this is not to say that there cannot, in another sense, be a philosophy
of anarchism that is as deep as any political philosophy. A philosophy of anar-
chism can begin in an ontology and a cosmology: in a sense of what the uni-
verse is and how it is ordered. It can proceed to an understanding of what it

means to be human. It can entail and be entailed by a system of values: aesthetic,
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ethical, and epistemic. In a certain way, I think every political philosophy is a
ramification of and ramifies into all of these dimensions of understanding, and
there is no reason for anarchism to be any less profound or systematic in these
respects than the political philosophy of Plato, or Augustine, or Marx.
Anarchism is more vital now than at any time since the early twentieth
century. Punk rockers and antiglobalization activists, squatters and drifters, small
farmers and freaks around the world, have taken to calling themselves anar-
chists. The scrawled red circle A is one of the world’s most ubiquitous graffiti.
The current anarchist revival too is a bit underfed philosophically, though it
draws strongly on the work of such figures as Noam Chomsky, John Zerzan,
Alan Moore, and Hakim Bey. And perhaps, as many younger anarchists would
insist, philosophical system is neither necessary nor desirable. But if anarchism
is one of my derangements, philosophy is another, and so 'm going to give you
a dose whether you want it or not. And if you refuse to read this book, I will

stun-gun you, cuff you, and lock you in my basement.

IX

Here is an outline of my argument in this book. First, I try to define some key
terms, including anarchism, freedom, coercion, and state. Then I consider the dom-
inant justifications of state power. I consider them, as they must be considered,
as responses to an anarchist challenge. I sort the justifications of state power into
social contract theories, utilitarian theories, and justicial theories (justicial
sounds like a pidgin coinage, but it’s in the OED). I try to show, first, that each
of these 1s unsound, for reasons that more or less will apply to any example of
a theory of that type. I conclude from the flimsiness and inconsistency of these
arguments that state power cannot be shown to be legitimate, though of course
it is always possible that some theory may arise which does a better job than
the traditional ones. The notion that the state is legitimate is equivalent to the
notion that the state should exist. So if all theories that legitimize state power
were false, that would show that it’s not the case that state should exist. The task
of this book, then, is wholly negative and destructive: it’s the black bomb that,
as an anarchist, I habitually carry around.

I intend to frame a positive anarchist philosophy in another book, and I
associate my own brand of anarchism with the American individualism of
Ralph Waldo Emerson, William Lloyd Garrison, Henry David Thoreau, and
Josiah Warren. This tradition is distinct from the egoism of Max Stirner and the
hypercapitalistism of Ayn Rand, and it is also distinct from the communist anar-
chism of Mikhail Bakunin and Emma Goldman. It calls for nonexploitive
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cooperative economies and affirms the possibilities of love and generosity
between individuals. Its basic political commitment is what Warren called “self-
sovereignty,” an idea that developed out of two interlocked sources: the Protes-
tant Reformation in its radical aspects and the American abolitionist move-
ment. The former entailed liberty of conscience: it left to each person that
person’s relation to god, and it made individual conscience the only legitimate
regulator of human action. The latter had sudden radical entailments: if no one
could legitimately own another, then each person was the owner of herself. At
its most metaphysical, the tradition with which I associate myself makes the
apparently paradoxical claims that individuals are sovereign over themselves and
that individuals consist of their relations: to other human beings, to the natural
world, and to god (if any). This metaphysics of the individual in the universe is
an image of an ideal political situation. I conclude this book with an outline

intended to give a sense of where these ideas will end up taking us.
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chapter one

some definitions

Anarchism, as I am using the term here, refers to the view
that all forms of human association ought to be voluntary. If it is true, as against
some varieties of social contract theory, that what is known as the political
state is not a voluntary association but in fact rests on coercion and is destruc-
tive or limiting of the liberties of its subjects, then anarchism in my sense
entails that the political state is never legitimate or, as I will put it equivalently,
that state power is not morally justified. This leaves us with a number of key
terms to define before we go forward: voluntary, state, coercion, legitimacy. A
number of other terms arise in the task of defining or understanding those,
including sovereignty, nation, person, and others. Several of these terms are
among the most contentious in philosophy, law, and elsewhere, and a full-dress
project of defining them cannot be assayed here. But in many cases a justifica-
tion of state power, or of a certain form of state power, would follow very
quickly from certain ways of defining these terms. Indeed, parts my own posi-

tion are going to fall like ripe fruit from the tree of meaning, so I want to
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defend some of the characterizations I give of the meanings of these terms as
relatively neutral, commonsensical, or in line with the way the terms are used

in ordinary language.

II

The terms freedom and liberty are used more or less interchangeably in what
follows, though I tend to prefer the term liberty as being central to an Ameri-
can anti-authoritarian tradition with which I associate myself. Notoriously,
both terms are used in many senses. As EA. Hayek has pointed out, they have
two primary (and related) uses in political contexts: the absence of restraints
imposed by others and scope for action in the social sphere. The first is some-
times called “negative” and the latter “positive” freedom. In the first sense,
which is the primary meaning of the term in what follows, liberty is interde-
fined with coercion. Hayek: “[‘Liberty’ or ‘freedom’ originally meant] always the
possibility of a person’s acting according to his own decisions and plans, in
contrast to the position of one who was irrevocably subject to the will of
another, who by arbitrary decision could coerce him to act or not to act in
specific ways. . . . In this sense ‘freedom’ refers solely to a relation of men to
other men, and the only infringement on it is coercion by men.”" I do not
intend to put any weight on the idea that this is the “original” meaning of the
terms liberty and freedom, but it is the primary sense in which I will use these
terms in this book.To be a free person in this sense is to be opposed to being
a slave; or it is to be the owner of oneself in the sense that one is not subject
to the will of another except by one’s choice to be so. It encompasses free-
doms such as being free of arbitrary imprisonment, being free to move or
travel, being free to speak as one wills, and so on. Freedom, in short, is self-
sovereignty, which is to be opposed to being owned by others, in whatever
degree or respect.

Here in somewhat more detail is Hayek on coercion:

By ‘coercion’ we mean such control of the environment or circumstances of
a person by another that, in order to avoid greater evil, he is forced to act not
according to a coherent plan of his own but to serve the ends of another.
Except in the sense of choosing the lesser evil in a situation forced on him by
another, he is unable to use his own intelligence or knowledge or to follow
his own aims and beliefs. Coercion is evil precisely because it thus eliminates
an individual as a thinking and valuing person and makes him a bare tool in

the achievement of the ends of another. (Hayek, pp. 20, 21)
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Such a characterization has the advantages of being relatively familiar in our
experience and of not immediately raising impossible metaphysical questions.
By liberty, of course, I do not mean free will in the context of a deterministic
or law-governed universe, nor the power to do whatever one likes, but simply
the condition of being fundamentally autonomous from the sheer will of oth-
ers, of being in a position in which, if someone barks an order at you or for
that matter gently hints that you might want to pursue a particular course of
action, the costs of disobedience are not catastrophic. In most cases, coercion
does not merely make alternative courses of action impossible, or literally
operate your body like a marionette; it proceeds by punishing disobedience.
In the very clearest cases, you can demur, but you will pay with your life. To
choose to obey the will of another person in order to preserve your life is, as
I will use the term here, to be coerced. The means by which the person who
commands obedience as a condition of your continued life or well-being
bends you to his will is force.

Coercion is of course a matter of degree, and we might just try to enu-
merate some cases and ponder them as illustrating degrees of coercion. For
example: If you don’t do what I'm telling you to do, (1) I will kill you; (2) 1
will kill someone else; (3) I will imprison you; (4) I will imprison someone
else; (5) I will take away your livelihood; (6) I will injure you; (7) I will fine
you or take some of your possessions; (8) I will limit your future prospects; (9)
I will whine until your life is sheer misery, and so on. Whatever the definition,
there will be a range of difficult cases in which we are not certain whether or
to what extent to characterize a certain situation as coercive, and hence
whether or to what extent to characterize a choice as free. Although we will
have to deal with some puzzles, it will be enough to proceed if the reader will
recognize that there are certain clear cases, and if the reader is not enthusias-
tic about being the coerced party in such situations. Some sorts of coercion
on some occasions are obviously egregious and others are relatively mild. Inso-
far as they are indeed cases of coercion, they all carry with them the pre-
sumption that they must be justified.

A paradigmatic case of coercion would be blackmail, wherein I limit your
choice situation in a way intended to benefit myself by imposing massive costs
on the act of refusal. The higher these costs, as you understand them, the more
coerced is your choice to submit to my wishes. In short, where your choice sit-
uation is delimited for my purposes by the imposition of high costs on alter-
natives to the course of action that I propose for you, there is coercion.

There is another range of cases, however, in which the range of actions is
limited by means that are not as direct as the threat of force or the leverage pro-
vided by blackmail. Consider, for example, cases in which someone else controls
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one’s access to information and insulates one from information that could have
led one to behave differently. This could be a direct series of lies, for example,
together with restrictions on research and communication that could be
expected to lead to an exposure of those lies. Even in cases where there is no
question of large-scale censorship or of penalties for free expression, the attempt
to deceive people or restrict their access to information is an attempt to delimit
their choice situation, and is hence closely related to coercion. Where a censor-
ship regime is backed by armed force, of course, it is coercion in the proper
sense. And there may be much more elaborate technologies of coercion, which
will also produce difficult cases.

What I have in mind are the sorts of cases investigated most sharply by
Michel Foucault, in which institutions are actually dedicated to shaping the
consciousness of people who fall into their ambit, as in some prisons, schools,
and military units, for example. Here the perfectly clear cases might involve
secret administration of drugs or hypnosis and so on, though the ordinary
processes in modernity by which people come to know or believe that they are
always under surveillance may be extremely difficult to adjudicate as coercive
or noncoercive. One function of such institutions is to conceal or even actually
to avoid coercion. Perhaps coercion is sometimes the wrong term here, and the
people who invent such technologies of the human often specifically contrast
them to coercive or police techniques. And yet in some ways these practices are
more central to the operation of state and other sorts of power than direct
threats of violence or imprisonment. And there could perhaps (though perhaps
not) be states that dispense with direct coercion completely and rest content
with manufacturing docile personalities.

Such measures, which are more and more pervasive as strategies of state
authority but also exist in corporations and other organizations, are typically
backed with some threat. But as they are perfected and as the technologies by
which they are accomplished become more developed, such threats may
become less and less necessary, or they may become more and more shrouded
by layers of obscuring institutional activity. What such cases have in common
with classical coercion, however, is that the scope of choice is limited by the
intentional action of human beings. It is a nice question whether such tech-
niques are preferable to plain, old-fashioned coercion as being less violent and
deadly or whether they are scarier and more insidious (because more difficult
to resist). But I would start with the same inquiry: would you be satisfied to put
the formation of your personality in the hands of some person or group of per-
sons, or would you regard this as a violation of your freedom? Do you acknowl-
edge the right of any person to re-make you into a more normal or coopera-
tive person without your explicit consent?
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Hayek’s definition seems somewhat too tight if it excludes as coercion the
effects of surveillance backed with punishment. But it is also too loose if one
takes him to mean that any situation in which one chooses the lesser of two
evils in a choice situation partly defined by another person is coercive. Where
the price of disobedience or dissent is not astronomical, the choice can be rel-
atively free. This shows among other things that freedom in the present sense is
a matter of degree, from being a meat puppet to being entirely unconstrained
by other persons.Very typical and decent human interactions shape choice sit-
uations in noncoercive ways. You know, for example, that if you act like that, I
will get angry. This imposes a cost on the behavior but in the typical case is not
coercive unless my anger carries with it the threat of considerable harm.

Nor do I necessarily want to import Hayek’s antipathy to freedom construed
“positively” as power within all the world to do what one likes. For example, it is
often argued that people who are starving are not free, though they may not be
specifically constrained by other persons (in a large-scale famine for example) or,
more widely, that poor people are unfree no matter what the origin of their
poverty. These are reasonable uses of the term freedom and are continuous with
(“negative”) freedom from the will of other people. In many cases, it is impossible
to determine whether the scope of one’s actions is constrained primarily by the
will of others or not, as in cases of large-scale exploitative economies in which
one’s prospects are severely limited, while those of others are massively opened up,
by a set of economic arrangements or institutions. Even if one merely contrasts
freedom to slavery, such cases can be obscure. So let me say that freedom from the
arbitrary will of another is a necessary condition of freedom in its wider senses and
may in some ways be continuous with it. I shall be primarily concerned here with
freedom in Hayek’ sense. Freedom in this sense is, of course, primarily what is at
issue in political philosophy. And the desirability of freedom in this sense is almost
universally affirmed, at least among contemporary political thinkers.

111

There are various ways to say why there should be this agreement. One would
be the intuitive pull of the concept of natural rights, even among those who do
not accept the doctrine or do not see how it could be defended. Let me put it
like this: there can hardly be a person who would simply acknowledge that they
themselves could legitimately be enslaved. Whatever your notion of rights, I hope
that you feel that there ought to be some zone of autonomy around yourself, and
that when you yourself are used as a mere tool or device of some other person,
some important principle or reality is being violated or denied. At a minimum,
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in order to suggest that someone ought to be enslaved, a rational argument would
be required to show that there is some quality of the slave or of the master or in
the overwhelming force of circumstances that would justify enslavement. Of
course, people have given many such accounts: blackness of skin, irrationality,
femaleness, or Jewish ancestry, for example. These views can hardly have many
contemporary proponents, but in any case the matter ought to rest on what the
prospective slave would think about the relevant justification.

In other words, if you would not endorse your own complete subjection to
the will of another person, I think you ought to extend your argument to any other
person. If you do not, then I want to know on what substantive grounds you do
not, and then I will quarrel with those grounds. I would appreciate it if, unlike the
enthusiasts of slavery down through the ages, you don’t merely say that people like
you should be allowed to coerce people like them, for your or their own good. An
argument like that really ought to carry with it a burden of proof because of its
transparently self-serving quality. I would like to see an argument in favor of slav-
ery made by the sort of person who will end up enslaved if the argument wins the
day; one rarely hears this, and if one does, one must suspect that the statement is
itself coerced. But in the absence of such an argument, I will simply assert and
assume that subjection to the arbitrary will of another is never legitimate.

In every case milder than this, there must be some argument that tends to
show that subjection of that kind, or to that degree, or with regard to this par-
ticular range of actions, is legitimate. I want the burden of proof on the assertion
that a person can legitimately be coerced. There are, of course, many possible
arguments and many possible cases. Perhaps one can be coerced in some fairly
mild ways in order to achieve some set of benefits to oneself or to others. Per-
haps one can be coerced in some ways in virtue of reduced agency in oneself; as
in cases of addiction. Perhaps one can be subjected to coercion in order to save
one’s own life or the lives of others, or to give others certain opportunities, or to
achieve a higher degree of equality in various other ways. I simply want to insist,
however, that some such argument must be given, because there is a presumption
against coercion, which might alternately be formulated as saying that there is a
close to universal aspiration to freedom from the will of others. Of course, state
power plausibly involves coercion of some persons by others, and hence in any
given case must be justified by some argument or other, on pain of slavery.

v

That’s all. That’s the rigorous foundation of ethics on which my political phi-
losophy rests: the ability to take up the point of view of a person subject to the
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arbitrary will of another. I leave it to the reader to determine whether this is
Kantianism, utilitarianism, emotivism, or the merest irrationalism. At any rate, I
can envision a more systematic political ethics, but I cannot imagine a more
convincing one, and that will be quite enough to be getting along with. I sup-
pose the universality I am attributing to the intuition that one does not want
to be subjected might be the merest artifact of centuries of liberal individual-
ism. In the golden age there were communities wherein the people were
enthusiastic about their subjection, or were incapable of distinguishing their
will from the will of the theocracy.Yes, only, no. The extent to which every sin-
gle hierarchy of which we have any knowledge generates its skeptics, gadflies,
and rebels. must never be left unappreciated, even if that extent is hard to
reconstruct, because the people who express it and their expressions of it tra-

ditionally have been immolated.

\Y%

Voluntary in the definition of anarchism above means, simply, uncoerced. As
coercion is a matter of degree, so is voluntariness. Anarchism in this sense means
that more voluntary arrangements are always preferable, other things being
equal, to less voluntary ones. Notice that this does not entail that coercion can
never be justified or that the ultimate moral fact is the autonomy of persons.
The present position is compatible with a utilitarian or other justification of
coercion in some particular case.

Free action is voluntary action, and political freedom or liberty is the
overall condition of a life over a segment of time in which one is not sub-
ject to coercion by political or state authorities, or is subject to coercion
only to some limited extent.

Hence these terms are interdefinable. Anarchism is the view that all
forms of human association ought to be voluntary, or it is the view that peo-
ple ought to have maximal political freedom. This will entail, I think, that

there ought to be no government.

VI

The term state, which seems so clear in its basic uses, is remarkably slippery. Is
it, for example, a group of people? a set of institutions? Neither seems promis-
ing, in that the people or institutions can be entirely transformed while the

state remains the same state it was; this is more or less true of most modern
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states. Often the state is defined in terms of its sovereign power, which is in turn
defined as the legitimate use of force or the power to enforce the laws. This will
not suffice in the present context, because it would beg all the relevant ques-
tions; of course if the state is characterized as legitimate sovereignty, anarchism
is false. The anarchist could then, in this quibbling about terms, simply argue
that there are no actual states; that is, there are no legitimate sovereign powers.
But this seems perverse both ways around.

The state at a first stab ought to be distinguished from the nation, which
roughly indicates a large geographical area and the people therein, in their
aspect as having a “shared identity.” But even here there are counter-examples,
as in diasporic nations. Consider, for example, “black nationalism,” in which a
common identity, emerging from a common history, is asserted, but in which
the territory, if any, is scattered or yet-to-be-occupied, or is an aspiration. It may
be, though, that the territoriality referred to is primarily a common origin
point in Africa, and nationalism the imagination of a return.

It 1s certain that the conditions of identity placed on nations are dif-
ferent from those placed on states. For example the nation of Kurdistan
extends over parts of Turkey, Syria, Iraq, and Iran. But in all these cases ter-
ritoriality is relevant, even if imaginary. We might sum up nationality as an
identity, possibly encompassing shared language, history, ethnicity, or race,
anchored in imagination in a shared place. What a national identity is, and
whether it corresponds to something real or manufactures something real,
are questions we need not belabor. We can also hold in abeyance the ques-
tion of whether nationality is desirable. It is foundationally aesthetic, and
relies on symbol systems, songs, monuments, literatures, and so on. What is
important to notice is that states do not coincide neatly with nations,
though the two are related and though states use or crystallize national
identities in their struggle for legitimacy, or to assert a claim to loyalty.
Anarchists could be opposed to nations in this sense, or be skeptics about
their real existence, but they need not be.

In fact, states and nations in modernity are symbiotic; states invent
nations, or they forge and enforce and extend them. States use nations as
means of asserting legitimacy, and hence encourage the identities that go
with them, though they probably also try to expunge rival identities. Nations
enter into and leave states, extend across their borders and then are reincor-
porated, declare their independence and then enforce an account of their
identity. So one does not simply want to make the nation natural and the
state artificial, the nation primordial and the state parasitic; they use each

other and oscillate in and out of identity.
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VII

We probably ought to distinguish between the meaning of state and the
meaning of government. The latter, of course, sounds like the name of a
process, the process of “governing.” The government consists of the set of per-
sons who are doing the governing, the tools, and perhaps the procedures by
which they do so: the people who are controlling certain aspects of behavior
by certain rules, or who are channeling the lives of people within a given ter-
ritory in certain ways, and the means by which they accomplish this task.
Government is specifically territorial, as in county governments, state gov-
ernments, and (even) national governments; where there is a national gov-
ernment, the nation is territorialized.

I think that any way you look at it, there can be no government that does
not possess and employ coercive force in a fairly pervasive way over a certain
territory. This is, I suggest, necessary and sufficient, and there is no conceptual
requirement of legitimacy, or justfiedness, or consent, or anything else. Think
about how you would actually use the word government in certain cases.

Let’s say you discovered an island where the people wearing yellow shirts
post lists of rules. When members of the larger group of people in blue shirts
are caught by people in yellow shirts violating the list of rules, they are pistol-
whipped and thrown in a dungeon. The Yellow Ones possess a large cache of
weapons, and if a Blue One is caught with a weapon, it is confiscated. The Yel-
low Ones pay for the enforcement of their rules by demanding a tribute; if you
fail to pay you are pistol-whipped and thrown into a dungeon. This tribute
money accounts for the fact that the Yellow Ones live in comparative luxury
and labor comparatively little. Now, as you land on this island in your explo-
ration of the terrestrial globe, would you be in any doubt about who consti-
tuted the island’s government? If the Yellow Ones were elected by the people
in blue shirts, the Yellow Ones constitute the government. If the Great God Yot-
tle selected them, they are the government. If they rule with a benevolent hand,
they are the government. And if they have not a shred of any sort of consent
or divine approbation, if they are entirely arbitrary and vicious, they are still—
to precisely the same extent—the government of the island.

At the municipal hut there is a vitrine in which rests a document estab-
lishing the Rule of the Yellow Ones, signed by every person on the island. Or
in the basement of the municipal hut there is a dungeon which houses a
hostage from every one of the island’s families; the disobedience of any mem-
ber of any family is punished by the hostage’s death. Either way, if you want to
negotiate a treaty or purchase part of the island, you will go to the Yellow Ones.
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On the other hand, let’s say the Blue Ones post a list of rules, but have no abil-
ity to enforce them at all. In fact, whenever they try, they are pistol-whipped
and thrown in dungeons. However, in a vitrine in the municipal hut there is a
document ordaining the rule of the Blue Ones forever and unto eternity, signed
by etc. If youre trying to figure out who runs the island, this document is
worthless. Necessary and sufficient.

Institutions other than governments exercise power by coercion; indeed
most institutions of any size have some coercive component. For example,
schools, whether or not they are government-run, maintain discipline by a
schedule of punishments. Corporations punish dissenters or unproductive
employees with the withdrawal of their livelihoods, and so on. One thing to
notice is that coercion in such contexts usually does not have a substrate of
violence. That is, Wal-Mart can fire you, but if they shoot you they will be
subject to legal sanction, and if you steal from them they will bring police
with guns and cells into the picture; if force is required, they will call upon
the state. Of course there may also be some degree of force, for example cor-
poral punishment in parochial schools, underlying coercion in some of these
cases. Again the concepts are slippery, and if I called a school that relied heav-
ily on pedagogical beatings a “dictatorship,” you would understand me. But
one feature that makes government distinctive, it seems to me, is that though
it may deploy many styles and strategies of coercion, they are erected on a
substructure of death: the state, if nothing else, arrogates to itself the right to
use deadly force.

It may also be that the government permits or ignores force or violence
by certain persons at certain times, for example (traditionally) husbands against
their wives, parents against their children, teachers against their pupils. It would
not be quite right to say that the state authorizes this coercion, but it does per-
mit it, which is often necessary for it to continue. This can be seen by the fact
that should sufficient motivations arise, the government can intervene in these
relationships. Many governments do so continuously.

At one time almost all governments imposed death sentences for some
offenses; now, many do not. But the agents of the government, the bottom-line
enforcement agencies, have access to deadly force. They are both armed and
authorized in the use of arms in enforcement. Typically, as well, the government
is uniquely the prosecutor of war, which always involves attributing to its own
agents the right to kill. The military structures that almost invariably accom-
pany governments also have the effect of implying that ultimately, internal
rebellion is useless in that it can be crushed with overwhelming deadly force.

It may be that government could replace deadly force with other tech-
niques, and it may be that this is already in process. Universal surveillance,
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control of media, and control of educational and medical systems already do
largely displace deadly force as governing strategies. All of these are coercive
in the sense that they delimit choice situations for the sake of goals external
to the individual agent. The bottom line, however, is still deadly force, and it
must be appealed to when the other strategies fail. It is hard to imagine a sit-
uation in which deadly force could be dispensed with entirely; no govern-
ment has come anywhere close to doing so. For one thing, government must
be mobilized to some extent to resist invasion. Perhaps there may eventually
be a single world government that can dispense with deadly force entirely
and depend on other forms of coercive control. In such circumstances, the
definition of government would have to be revised. A rather horrendous fact is
that such a situation might be highly desirable on utilitarian grounds. It
would not, of course, follow that it was a good situation. In fact, it is possible
already to become nostalgic for force, with its primitive directness, its hon-
esty, its . . . innocence.

I define government as follows: a government is a group of people who
claim and, to an effective extent, exercise a monopoly of coercion resting on
deadly force over a definite geographical area and the artifacts and procedures
by which they do so. Of course this monopoly is never complete, and the gov-
ernment may even authorize some people not part of itself to exercise coer-
cion in some cases, such as in a scheme to privatize the prison system. It may
in fact permit violence in various other cases. These authorizations and per-
missions themselves suppose and make use of the government’s monopoly of
coercion. Being a government on this conception requires that the effective-
ness of the monopoly on coercion reach a certain (unspecified) threshold
before the group exercising it has a claim to be a government. Notice that to
the extent that the government or the former government loses this monop-
oly, the nation or public is plunged into a condition of anarchy or is precipi-
tated into or generates a new state. By the same token, when any group effec-
tively exercises such a monopoly, when the LAPD won’t venture into the
Crips’ territory, for example, that group becomes the government of that ter-
ritory (and indeed in the imagined case is likely to start up a system of taxa-
tion, social services, and so on).

By ‘artifacts’ I refer to weapons, vehicles, buildings, papers, computers, and so
on. Indeed, a monopoly of force is close to impossible without the use of, at a
minimum, weapons. Government originates in technologies by which coercion
is, as we say, implemented. Here I do not want to focus exclusively on the actual
technologies of death, though these have, under government auspices, been
brought to a peak of annihilating effectiveness that they could never have reached
otherwise. Understand: on my view, the fact that we owe to governments the
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amazing technologies of death which confront us is not a coincidence. It is gov-
ernment expressing its essence in the processes of history, unfurling its flag over
a period of millennia. But there are other functions that the monopoly of deadly
force performs that may in part motivate it; I have in mind particularly commer-
cial and religious functions, above all the function of keeping definitive or author-
itative records. If government deserves discredit for death, it may also deserve
credit for extreme refinement of linguistic and mathematical techniques and
technologies. Here again, however, the direction may be totality—a government
capable of total surveillance.

Under ‘procedures’ I would include the hierarchical arrangement of offi-
cials, again brought to mind-numbing elaboration by the time our species
achieves its true happy flowering in bureaucracy. ‘Procedures’ might also be
taken to include the rules and regulations by which they operate insofar as
these are summaries of the actual actions of persons (rather than mere claptrap).
Procedures include, above all, mechanical forms of human action, habit frozen
into the continuous action of millions of people over generations, a form of
compulsion by which the same structure of behavior is instantiated again and

again and again.

VIII

A number of thinkers, including, classically, the great libertarian Randolph
Bourne and, more recently, the military historian Martin Creveld, have charac-

terized the state as “abstract.” Creveld writes:

The state, then, is an abstract entity which can neither be seen, nor heard, nor
touched. This entity is not identical with either the rulers or the ruled; nei-
ther President Clinton, nor citizen Smith, nor even an assembly of all the cit-
izens acting in common can claim that they are the state. . . . This is as much
to say that the state ... is a corporation, just as universities, trade unions, and
churches inter alia are. . . . Above all, it is a corporation in the sense that it pos-
sesses a legal persona of its own, which means that it has rights and duties and
may engage in various activities as if it were a real, flesh-and-blood, living
individual. The points where the state differs from other corporations are, first,
the fact that it authorizes them all but is itself authorized (recognized) solely
by others of its kind; secondly, that certain functions (known collectively as
the attributes of sovereignty) are reserved for it alone; and, thirdly, that it exer-
cises those functions over a certain territory inside which its jurisdiction is

both exclusive and all-embracing.?
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One way into the history of this idea is provided by Bertrand de Jouvenel:
the state evolves as a machinery for executing the will of one man. Subtract
this one man and it still behaves, or at least is interpreted as behaving, as a
single will or agent.

The apparatus of the state is built by and for personal power.

For the will of one man alone to be transmitted and exercised through-
out a wide kingdom, transmission and execution must both be systematized
and given the means of growth—in other words, bureaucracy, police, taxation.
For monarchy this state apparatus is the natural and necessary instrument. But
on society too, its influence down the centuries is so great that, when at long
last the monarch has vanished without disturbing it, its motive power will still
be conceived of only as one will, though it is now the will of an abstract per-
son who has taken the monarch’s place. The mind’s eye will see, for instance,

the nation deciding and the apparatus of state executing its decisions.’

There are many forms of this attribution of will to an abstract person or to a
bureaucracy: the Hobbes Leviathan, Rousseau’s general will, and so on. And its
quasi-deification, necessary to legitimate its power, is found all over the origins
of the concept.The chief'is the descendant of a god; the emperor is the embod-
iment of a god; the king rules by divine will. Go to Washington, D.C., and enter
the temples in which the state is worshiped, literally based on the temple archi-
tecture of Greece and Rome. It is easy, but for all that necessary, to ridicule
these pretensions, for they are ridiculous, and I will baste them in their own
juices in what follows. But for now it is necessary merely to grasp the ontol-
ogy: state as abstract or figurative or fictional agent.

The state is in particular the agent of life and death, and it is this power of
the state that surely accounts for its promotion to divine status. What can kill
you or dispossess you on a whim is surely more or less a god, call it what you
like. It consists in sheer power as well as its mystifications and obscurities; the
state’s ceremonies and its implacable, irresistible decrees preserve for us, as for
the ancients, our feeling deep inside that the state deserves our worship, that we
ought to erase our will before it. Everyone more or less feels the same, from
patriotic veterans to welfare-state liberals.

If a nation is the identity of a people, a state is the identity of a government.
The treaty case, as Creveld insists, is central because the state is centrally defined
as one among a group of states, competent to act as a person in its dealings with
other states. The state is one variety of corporation, and this is precisely how it
is treated conceptually in its modern origins. For a government to be repre-
sented as a state, there must be someone that speaks for this government or some
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way that this government speaks and renders decisions. Or a host of ways, as long
as it is “the state” that is the agent of these actions. In other words, the state is
the imaginary or abstract agent of the acts of a government, and the acts of the
government, by definition, implicate coercive force.

The classical statement of this account of the state is made at the moment
of the maturity of the modern European state, the moment of its liberation
from the fetters of empire and church, by Hobbes in Leviathan. (The modern
“nation-state” is often dated to the Peace of Westphalia, 1648; Leviathan was
published in 1651.)

A PERSON is he whose words or actions are considered, either as his own, or as rep-
resenting the words or actions of another man, or of any other thing to whom they are
attributed, whether Truly or by Fiction.

When they are considered as his own, then is he called a Naturall Person:
and when they are considered as representing the words and actions of
another, then is he a Feigned or Artificial person.

The word person is Latin, instead whereof the Greeks have prosopon,
which signifies the Face, as persona in latine signifies the disguise, or outward
appearance of a man, counterfeited on the Stage; and sometimes more partic-
ularly that part of it which disguiseth the face, as a Mask or Visard: and from
the stage hath been translated to any Representer of speech and action, as well
in Tribunalls as Theatres. So that a Person is the same that an Acfor is, both on
the stage and in common Conversation; and to Personate is to Act or Represent
himselfe, or an other; and he that acteth another is said to beare his Person, or
act in his name (in which sense Cicero useth it where he says, Unus sustineo tres
Personas; Mei, Adversarii, et Judicis—] bear three Persons; my own, my Adver-
saries, and the Judges), and is called in diverse occasions, diversely; as a Repre-
senter, or Representative, a Lieutenant,a Vicar, an Attorney, a Deputy, a Procurator,

an Actor, and the like.*

He then defines a commonwealth: “One person, of whose Acts a great Multi-
tude, by mutuall Covenants one with another, have made themselves every one
the Author, to the end he may use the strength and means of them all as he
shall think expedient for their Peace and Common Defence” (Hobbes, p. 228).
A state, reinterpreting this slightly, is an abstract person who represents the peo-
ple and embodies the combined deadly force of them all.

To actually define the state as “bearing the person” of all the people, how-
ever, would be to beg the question in favor of social contract theory, which is
radically false. At a minimum it is obvious that the state does not conceptually
require universal consent, but only the consent of those within it who actually
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operate or can appeal to its mechanisms of violence. This is as obvious in
Hobbes’s philosophy as anywhere, even as he apparently appeals to universal
consent. All social contract theorists, as we shall see, appeal to universal consent
in the first move, then dump it overboard as explicitly as possible in the second.
At any rate, it is obvious that actual states have existed without this sort of con-
sent and that no state has ever existed that had it; consent is simply not criter-
ial of statehood. So ask yourself: who is being “personated”?

At any rate, I will for the most part use state and government interchange-
ably: a state is a representation of the actual scattered group of people, build-
ings, weapons, hard drives, and so on that are parts of the government and that
do the work of governing. The state is an external representation—the imagi-
nary entity with which other states deal—and it is an internal representation—
the government as embodied in a single phrase, as in “The United Kingdom”
or “The Democratic Republic of the Congo.” It is a personification and a name
for the government. It is a “flag” one might say; when American children
pledge allegiance to the flag, they are pledging allegiance to the state in a spi-
ral of representations. The representational status and practices of the state are
used as strategies of government; they make the state elusive, apparently sepa-
rate it from any specific persons, and suggest gently that the state has tran-
scended the mundane plane of existence. This in turn helps make possible the
cult of the state as captured in whole swathes of political philosophy and every-
day practices. We will try to make our way through the dogmas of this cult in
what follows, even as we attempt to deflect or destroy its zombie acolytes.

Notice, however, that there are forms of government that are not repre-
sented as states: Empires, for instance, in which the style of representation is
entirely different; the empire is essentially represented by the adorned body of
the emperor. Obviously, the power of an empire also requires coercion, and an
empire can only originate in conquest. If anarchism is the view that human
relations ought to be voluntary, that is, uncoerced, it is also incompatible with
empires, certain varieties of tribal chieftainships, and so on. Some of the argu-
ments against the legitimacy of state power that follow will apply mutatis mutan-
dis to these other governmental forms. Nevertheless, it is as against the modern
nation-state that anarchism developed as a political philosophy and toward
which its antipathy is most directed.

It is widely held that the state is in decline. In the work of Habermas and
many others, this is chalked up to the “globalization” of the economy and
information networks. It is held that these developments make transnational
government inevitable; the EU is commonly provided as an example of the
new layers of bureaucracy that will someday befuddle and feed us all. I have no
idea whether this is the case, and I do want to mention that the globalization
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of the economy has also been accompanied by an explosion of intense nation-
alisms, religious sectarianisms, and other counter-movements. The local may
prove hard to eradicate. But as the arguments below will for the most part
count against empires, they will for the most part count against whatever comes
next, until such time as everyone pays taxes enthusiastically.

IX

To say of a state that it is legitimate is, on my construal, to say that its use of
coercion is morally justifiable. Alternatively, it is to say that the laws it enforces
are coercible—that it is morally legitimate to enforce them—and that one has
a prima facie duty to obey persons acting in their capacity as authorized agents
of the state. This I believe is in keeping with the use of these terms in the lit-
erature by those who do believe that state power can be shown in some cases
to be legitimate. At a minimum, it seems to me that an adequate argument for
state legitimacy must entail these results. If specifically coercion by the state
cannot be justified morally, whatever is left legitimate is compatible with anar-
chy. That is, if it were true, as some philosophers have momentarily fantasized,
that the state is or could be a fully voluntary association, then the state is an
anarchistic organization. We can now dispose of or clarify the idea that the state
is a body that exercises sovereignty: if sovereignty is defined as the morally justi-
fied monopoly of coercion resting on deadly force, then to define states as hav-
ing it begs the anarchist question. But since we call things “states” or “govern-
ments” without regard to their legitimacy, we cannot in keeping with the
ordinary meaning of the terms include sovereignty, unless that just means the

monopoly of force.

Summary of definitions:

Anarchism: the political philosophy according to which all human associations

ought to be fully voluntary.

Coercion: limitation of a choice situation faced by a person P by the intentional
act of Q, for Q’s purposes; typically constraint to a certain course of action by
increasing the costs of the alternatives.
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Voluntary: uncoerced.

Force: the means by which the person who commands obedience as a condi-

tion of your continued life or well-being bends you to his will.

Political freedom or liberty: the condition of a life over a segment of time in which
one is not subject to coercion by government, or is subject to coercion by gov-

ernment only to some limited extent.

Government: a group of people who claim and to an effective extent exercise a
monopoly of coercion, resting on deadly force, over a definite geographical
area, and the artifacts and procedures by which they do so.

State: the corporate agent of the acts of a government; the representation of a
government as a singular actor.

Legitimacy: the quality of a state in virtue of which its coercive force is morally

justifiable, or in virtue of which its laws impose prima facie duties.

Sovereignty: legitimate governing power; coercive control over territory and the
persons therein by a legitimate government.

XI

Besides a clarification of terms, there are two things that I would like to take
from this chapter into the rest of the book. First, the state is in its essence an
arrangement of coercions. And second, coercion must always be justified and is
always prima facie an evil. Hence the state stands in need of justification. We
turn now to the project of evaluating such justifications as have been provided

in the history of political philosophy.
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This part of this book is an argument that it is not the case
that state power is legitimate. Legitimacy is defined difterently in different the-
ories of the origins and justifications of state power, and I will argue that the
most familiar of these views, at any rate, fail by the standards they set them-
selves. I regard the assertion that the state is legitimate as equivalent to the claim
that we have at least a conditional duty to obey the laws and other requirements
imposed by the state, and to obey the officials of the state operating in their
official capacities. Even if this duty can be overridden in certain circumstances
(and every remotely plausible account of state legitimacy supposes that it can
be), the state is legitimate insofar as, in the absence of overriding considerations,
it imposes real duties on its citizens.

In my view the most common arguments for the legitimacy of the state in
this sense fail to show that the state is legitimate on their own conceptions of
legitimacy. The argument is a variety of modus tollens: each of these theories says
that if the state is legitimate, it displays certain qualities. Because actually exist-

ing states do not display these qualities, I conclude that it’s not the case that the
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state is legitimate. However, there could be other justifications of state power,
so of course I cannot achieve the destruction of the justifications of the state
once and for all, even supposing that the arguments I gave were decisive.

If there is anything that we should conclude from an examination of the
traditional philosophical arguments in favor of state power, it is that they are
remarkably flimsy. This I think arises especially from the fact that all of these
arguments are attempts to rationalize what the thinker already believes, indeed
what the thinker needs to believe most: often, for example, what butters his
bread. In addition, the anarchist criticisms have long been muted or repressed,
so that the arguments have often been unchallenged. Both of these weaknesses
arise from the status of statism as an orthodoxy that is fundamentally accepted
on faith before any argument arises: from the fact that we are born inside the
state, which forms our epistemic horizon to a remarkable extent. I don’t think
most statist philosophers actually take seriously, deep inside, the idea that state
power might be illegitimate, and hence they don’t really take seriously the task
of justifying it. It’s very much like, say, the status of Catholic dogma in 1100 C.E.:
one can hardly imagine what it would be like to think outside it, and any step
outside it is impractical, extremist, or on its face ridiculous. Or it is like the five
or seven or whatever arguments that Aquinas (who is also an important source
of the natural law theory that underlies contractarian political philosophy) puts
forward for the existence of God. They are not very good arguments, and one
suspects that if comparable arguments were mounted to a different conclusion,
Aquinas would recognize and expose their drawbacks. Any old argument is a
good argument when it purports to establish your most cherished belief. (Of
course, 'm as likely as anyone else to be subject to this particular dysfunction.)

It is worth pointing out that, just as it is impossible to detect atheist voices
in the European middle ages—though I daresay every era, no matter how theo-
centric, generates its skeptics—it is fairly hard to find the anarchist voices in the
state-ridden world; they (we) have often enough been actually repressed, but as
often simply marginalized for not sharing the bedrock faith on which the
world seems to stand.You can burn somebody at the stake or imprison some-
one, but you can also just ignore them: not publish them, dismiss them, or fail
to include their position in a taxonomy of going theories, since the going the-
ories are theories of the details of state arrangements. No one in their heart of
hearts thinks state power might not be legitimate, and so everyone just kind of
waves in the direction of an argument, in the touching faith that whatever
colossal holes they are leaving in their theories could be patched if anyone
really did doubt the assumptions on which the whole world rests. Of course

anyone who raised such doubts would be an idiot, a fraud, or a monster.



chapter two

social contract

Those observations are aimed above all at social contract the-
ory. I am not going to pause here to give a detailed refutation of classical con-
tract theory, according to which a voluntary contract among future citizens is
at once a serious account of the origin of the state and an account of the oblig-
ation we are under to observe the laws or decrees of the sovereign power.
Almost any realistic view of the origin of states will attribute their founding,
or at any rate their development and preservation, to the large-scale application
of violence. The classical contract view has been destroyed so many times from
so many angles that it’s just kind of sad to keep piling on. One feels pity for the
social contract at this point. So what I will do is give a footnote mentioning
some of the outstanding refutations and make a variety of observations about a
few of the classical versions, namely Hobbes, Locke, Rousseau, and about the
extension of some of the basic conclusions in Hegel.'

Even if we do not take classical contract theory seriously on its own terms,

we must accept that it has had dramatic historical effects. Locke’s version has

39
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motivated the ideas of limited government, separation of powers, and respect for
a written constitution (cast in contract form), and for this on a good day even
an anarchist can be conditionally grateful. The idea of natural rights emerges
fully only in classical social contract theory, and that view has motivated many a
classical anarchist as well. However, contractarianism, like every justification of
state power, also has its horrifying side. Once you claim that any given act of the
state’s representatives acting in their official capacity is endorsed by the “consent
of the governed” (where this consent is in fact a fiction), much less by
Rousseau’s “general will,” it is a very small step to such bizarre idols as “the dic-
tatorship of the proletariat,” wherein my arbitrary power over you, extending to
every shred of your stuft and every trace of life within your organism, is justi-
fied by a confusion between my will and the “will” of a social class, or between
my will and the grist mill of history, in which human beings are the grist.

A characteristic assumption or assertion of contract theory is that if the
state were the result of a voluntary agreement among the people who “live
under” it, the terms of that agreement could be legitimately enforced on the
people who entered into it. Indeed, the assumption on most versions is that only
if the state is a result of voluntary agreement is its authority legitimate. I agree
with that entirely. It’s just that there is no such agreement. Existing states did
not originate in a voluntary agreement among the people who became their
citizens. Even if they did so originate, that agreement could not bind the pos-
terity of those who made it. The state does not in any sincere or serious way
solicit the consent of its current citizens, and indeed it proceeds in the knowl-
edge that if it wants, for example, to collect taxes, it had better stockpile
weaponry and build prisons. As I argue below, existing states are conceptually
incompatible with the very possibility of consent. Social contract theory makes
what we might think of as a kind of wave in the direction of establishing the
legitimacy of the state; it tries to provide the state with a mythical origin. And
its apparent plausibility derives from the almost universally held basic idea that
people should keep their promises.

Note that if anarchism is the view that all associations of human beings
ought to be fully voluntary, then the state according to social contract theory
would be compatible with anarchism. Indeed, it is worth pointing out that
even large hierarchical institutions are compatible with anarchism as thus
understood, as long as their power is not coercive. In fact, an examination of
contract theory can help us sharpen our understanding of such notions as con-
sent and coercion.

Classical contract theory develops in conjunction with a series of histori-
cal events: the Protestant Reformation, the civil upheavals in England in the
seventeenth century, the exploration by Europeans of the terrestrial globe, and
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the development of the modern nation-state. If, as [ urge, every account of state
legitimacy can only be a response to some sort of anarchist challenge, that chal-
lenge was provided for the classical contract theorists by the most radical ele-
ments of the Reformation, the Levellers and other elements in British revolu-
tionary politics, and, most particularly, by the ostensible “discovery” of people
living without large-scale political or ecclesiastical institutions in Africa and the
Americas. In such people, European intellectuals—with how much plausibility
is an open question—saw their own origin. In a structure of thought from
which we are not entirely released to this day, tribal peoples represented a kind
of pristine or brutal state of mankind in a pre-political condition. The sting of
the realization that people could exist without the hierarchical institutions of
Europe was ameliorated by the idea that such people were, if people at all, sav-
ages, or people-as-animals. That view is in turn justified by the observation that
these people live without a state, therefore to be an animal is to live in anarchy;
to be a civilized human being is to live in thrall to state power.

This in turn coincides with the rise of modern philosophy, with its char-
acteristic deployment of dualisms: reason and passion, man and animal, culture
and nature. Among other things, this was a conception in keeping with the rise
of the European state and colonialism, which matched all the pairs to the pair
state and anarchy. This of course justified a policy by which indigenous peoples
could be subdued and brought into some relation to coercive institutions by
force of arms. But the state of nature of classical contract theory makes explicit

reference to American Indians as human beings in a natural condition.

II

According to Hobbes, before the existence of the political state, people live in

a “natural condition,” or in the later jargon, a “state of nature.”

[I]f any two men desire the same thing, which nevertheless they cannot both
enjoy, they become enemies; and in the way to their End (which is principally
their owne conservation, and sometimes their delectation only) endeavour to
destroy or subdue one another. . . . Hereby it is manifest that during the time
men live without a common Power to keep them all in awe, they are in that
condition which is called Warre; and such a warre as is of every man against
every man. . . . In such condition there is no place for Industry, because the
fruit thereof is uncertain: and consequently no Culture of the Earth; no nav-
igation, nor use of the commodities that may be imported by Sea; no com-

modious building; no Instruments of moving and removing such things as
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require much force; no Knowledge of the face of the Earth; no account of
Time; no Arts; no Letters; no Society; and which is worst of all, continual fear,
and danger of violent death; And the life of man, solitary, poor, nasty, brutish,
and short. (Hobbes, pp. 185, 186)

This is, of course, among the most famous passages in the history of political
thought, and it is worth pausing over for a moment. It expresses a dark view of
human nature, and whether or not it is accurate is a matter to which poten-
tially all human action is relevant and to which none is. For of course human
beings as we observe them are rapacious, selfish, and brutal beyond belief, only
they are not in a state of nature. And of course people are heroic, generous,
charitable, empathetic, and so on, as well, but they are not in a state of nature.

One often feels, reading any given philosopher on the question of
“human nature,” that one is reading autobiography rather than theory, or that
one is reading about the relative stability or chaos of the actual social circum-
stances current at a certain time and place. It is no coincidence, of course, that
the very darkest assessment of human beings, in Hobbes and Machiavelli, for
example, emerge in the midst of actual political disasters. Even more than that,
one feels that one is reading implicitly about the relation of the philosopher
to his parents, or whether he’s happily married, or whether he’s being suffi-
ciently remunerated for his genius. Or perhaps one is reading a cipher of the
philosopher’s serotonin levels. What I would like, I suppose, would be to read
a philosophy of “human nature” as a mixed bag, but Hobbes’s basic structure
might actually be preserved under such conditions. All that is required is that
people in a state of nature are vulnerable to predation by others and that they
have a reasonable expectation of being less vulnerable once they compact to
create a sovereign power. The first of these assumptions is certainly true; the
second is certainly false.

It is remarkable that Hobbes uses the behavior of people in society as evi-

dence of their behavior in the state of nature:

It may seem strange to some man that has not well weighed these things that
Nature should thus dissociate and render men apt to invade and destroy one
another: and he may therefore, not trusting to this inference, made from the
Passions, desire perhaps to have the same confirmed by Experience. Let him
therefore consider with himself: when taking a journey, he armes himselfe and
seeks to go well accompanied; when going to sleep, he locks his dores; when
even in his house he locks his chests; and this when he knows there bee Lawes
and publike Officers, armed, to revenge all injuries shall bee done him; what

opinion he has of his fellow subjects, when he rides armed; of his fellow Cit-
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izens, when he locks his doors; and of his children, and servants, when he
locks his chests. Does he not there as much accuse mankind by his actions as
I do by my words? (Hobbes, pp. 186-87)

This is a sort of casual remark, as if to say, let’s be realistic here. The inference
goes like this: if this is the way people behave when they are subject to law
enforced by police power, imagine how much worse they would behave with-
out it. But one might, depending on one’s mood, go the other way and say: if
this is how people behave when subjected, then free them; make them respon-
sible for themselves.

Though people were, by Hobbes’s standards, living in a state of nature all
over the world when he wrote, he himself had not had the opportunity to
observe them warring each against each. It is no coincidence, as I say, that social
contract theory in its modern version coincides with the European exploration
of the globe, with European contact with people who were essentially stateless:
“For the savage people in many places of America, except the government of
small families, the concord whereof dependeth on natural lust, have no gov-
ernment at all, and live at this day in that brutish manner” (Hobbes, p. 187).The
idea of a social contract as the origin of the political state is ancient. What is
new in Hobbes is precisely the idea of a state of nature, or at least its elaborate
exploration. This is itself a political move, or it responds to the nascent anarchist
challenge—fully realized in romanticism—of people living without a state in
any European sense. Hobbes’s state of nature is a defense of European culture
against an imagined critique by the savages of America. It is important, of
course, to realize that Hobbes had no first-hand knowledge of the lives of such
savages, and so he describes them with reference to the behavior of the savages
of the British middle classes.

Indeed, if it turns out that there has been no real contract in the Hobbe-
sian sense, then it turns out that the British middle classes are by Hobbes’s stan-
dard still in a state of nature, which is certainly compatible with their being
governed by a state that rests on force. Then the state becomes simply part of
the chaotic violence of the state of nature. One might speculate, once one
accepts that the natural state is as Hobbes suggests, that people in that state
might not merely make war each on each, but might band together in tempo-
rary groups to rape, kill, and rob more successfully, a merely prudential devel-
opment and an obvious one. This would leave us in the moral vacuum of the
state of nature while also creating various nodes and centers of power. That is
precisely the case.

In Robert Nozick’s state of nature, people slowly contract for mutual pro-
tection against predators; they hire a protective association that eventually must



44 against the state

monopolize deadly force in a given area and become a state. We might think
about the choice of people in the state of nature more proactively. It’s not that
theyre only figuring out how to protect themselves; it’s that they’re working
rationally on the problem of how to achieve maximum rapine and sack. Now it
will quickly become obvious that you face two possible roles: pillager or victim.
Anyone with any tendency toward rational choice theory can see the answer.
You should not be surprised if the pillagers realize that membership in the pil-
lagers is worth something, so you’ll be paying a tribute from now on because
you're under our protection. Putting it gently, that is no less plausible than the
Hobbes/Nozick scenario, but then one could hardly hold that the legitimacy of
this state rests on a contract when the situation is entirely coerced.

There is one remarkable feature of state of nature theory in its classical
forms. The moment of social contract is the moment wherein nature is tran-
scended, the moment when animal becomes spirit. The savage is precisely the
human being as animal body; the civilized, state-subordinated man is the
human being as spirit. We can literally transcend by means of the social con-
tract the filthy plain of the merely physical and animal. This is one of many rea-
sons why social contract theory, despite all appearances of good sense and ratio-
nality, is in its essence a religious orientation: it promises an apotheosis. And
when it reaches its full flower, wherein even the contract is left behind, when
we fly through Rousseau to Hegel, the state is our becoming-identical to God.

Hobbes continues:

To this war of every man against every man, this also is consequent; that noth-
ing can be Unjust. The notions of Right and Wrong, Justice and Injustice,
have there no place. Where there is no common Power, there is no Law;
where no Law, no Injustice. . . . Justice and Injustice are none of the Faculties
neither of the Body nor Mind. If they were, they might be in a man that were
alone in the world, as well as his Senses and Passions. They are Qualities, that

relate to men in Society, not in Solitude. (Hobbes, p. 188)

For Hobbes, as for many philosophers of many kinds in the Western tradition,
mere nature can have no moral content; is never entails ought, for example; values
are not among the descriptive inventory of facts about the world as a physical sys-
tem, including descriptions of animals such as Homo sapiens. This means that the
moment of contract is an extraordinary moment, the human moment, the
moment at which values come to be, at which we cease to be natural creatures
and become rational creatures: “where no Covenant hath preceded, there hath no
Right been transferred, and every man has a right to every thing; and conse-
quently, no action can be Unjust. But when a Covenant is made, then to break it
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is Unjust: and the definition of INJUSTICE, is no other than the not Performance of
Covenant. And whatsoever is not Unjust, is_Just” (Hobbes, p. 202). What we have
in the state of nature are certain powers, the exercise of which has no moral con-
tent. Our emergence into government is emergence into a moral world.

Here is Hobbes’s famous description of the moment of our caterpillar/but-

terfly metamorphosis from animal to spirit:

The only way to erect such a Common Power, as may be able to defend them
from the invasion of Foreigners, and the injuries of one another, and thereby
to secure them in such sort, as that by their owne industrie and by the fruites
of the Earth they may nourish themselves and live contentedly, is to conferre
all their power and strength upon one Man, or upon one Assembly of men,
that may reduce all their Wills, by plurality of voices, unto one Will: which is
as much as to say, to appoint one man, or Assembly of men, to beare their Per-
son; and every one to owne and acknowledge himselfe to be Author of what-
soever he that so beareth their Person, shall Act, or cause to be Acted, in those
things which concern the Common Peace and Safetie; and therein to submit
their Wills, every one to his Will, and their Judgements to his Judgement. This
is more than Consent, or Concord; it is a reall Unitie of them all, in one and
the same Person, made by Covenant of every man with every man, in such
manner as if every man should say to every man: I Authorise and give up my
Right of Governing my selfe, to this Man, or to this Assembly of men, on this condi-
tion; that thou give up, thy Right to him, and Authorise all his Actions in like man-
ner. This done, the Multitude so united in one person is called a COMMON-
WEALTH; in Latin, CIVITAS. This is the generation of that great LEVIATHAN,
or rather (to speake more reverently) of that Mortall God to which wee owe,

under the Immortal God, our peace and defence. (Hobbes, p. 227)

In the previous few chapters, Hobbes has been investigating the notion of con-
tract under British common law in a stolid commonsense sort of fashion. But
here his language rises in rhapsody. The creation of a sovereign power joins dis-
tinct animal bodies together into a single will; it makes the group a unity in the
same sense that a single person is a unity. Hobbesian rhapsody is the tone of the
modern era in political philosophy, which is the poetry of state power, a kind
of ecstatic masochistic affirmation of human subjection as the very origin of
humanity itself. It is an apotheosis of the self and its erasure into a social nir-
vana, the joining of our wills together in the ocean of general will, our becom-
ing-identical with God, or possibly Warren G. Harding.

And this unity of us all, by which we transcend animality and individuality,
this mortal God, etc., to whom we owe our very lives puts us in infinite debt.
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[Blecause every Subject is by this Institution Author of all the Actions and
Judgements of the Soveraigne Instituted; it followes that whatsoever he doth,
can be no injury to any of his Subjects; nor ought he to be by any of them
accused of Injustice. For he that doth anything by authority from another,
doth therein no injury to him by whose authority he acteth: But by this Insti-
tution of a Common-wealth every particular man is Author of all the
Soveraigne doth; and consequently he that complaineth of injury from his
Soveraigne complaineth of that whereof he himself is Author, and therefore
ought not to accuse any man but himselfe; no, nor himselfe of injury, because

to do injury to ones selfe is impossible. (Hobbes, p. 232)

Here we have as monstrous and absurd a political doctrine as has ever been
enunciated, but it follows (though perhaps with some qualifications) on any
view wherein wills are united in fiction while remaining distinct in fact, on
the views of Roussecau, Hegel, and Marx, for instance. When the Khmer
Rouge starts stacking skulls, they do so by the will of the people whose skulls
they stack.

One of the many fearsome aspects of this philosophy is that in the delu-
sion that we have emerged from a world of violence and chaos, it authorizes
violence and chaos. Even if it did not explicitly grant the sovereign the
power to rape, pillage, and kill, which it explicitly does, it is a massive self-
delusion that justifies genocide. When we come across the savages of Amer-
ica, on this view, or anyone in a stateless condition, we are human beings
coming across animals, spirits flitting among the pigs and dogs. There is no
justice among the savages of America, and no injustice can be inflicted on
them. Thus we refute the idea of anarchism by a series of arguments identi-

cal to mass graves.

111

Locke’s version of social contract, though structurally identical (state of
nature—contract—sovereign political state), is, of course, an argument for
democracy rather than arbitrary monarchy. Although it is perhaps not a purely
philosophical observation, I might remark that it is preferable if measured by its
intended results. It also has an important moment of direct argumentative supe-
riority over Hobbes’s version: the idea that people in a state of nature, as they
form a compact, would place themselves under the arbitrary and unlimited
power of a sovereign is incompatible with the reasons for which they enter the
compact in the first place.
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Obviously, Locke has a sunnier outlook on mankind in a state of nature:

To understand political power aright, and derive it from its original, we must
consider what estate all men are naturally in, and that is, a state of perfect free-
dom to order their actions, and dispose of their possessions and persons as they
think fit, within the bounds of the law of Nature, without asking leave or
depending upon the will of any other man.

A state also of equality, wherein all the power and jurisdiction is recip-
rocal, no one having more than another, there being nothing more evident
than that creatures of the same species and rank, promiscuously born to all the
same advantages of Nature, and the use of the same faculties, should also be
equal one amongst another, without subordination or subjection, unless the
lord and master of them all should, by any manifest declaration of his will, set
one above another, and confer on him, by an evident and clear appointment,

an undoubted right to dominion and sovereignty.®

Unlike Hobbes’s state of nature, Locke’s has moral content. In fact, by a coin-
cidence that must have pleased Locke, the moral laws of a state of nature are

precisely the principles of classical liberalism:

The state of Nature has a law of Nature to govern it, which obliges every
one, and reason, which is that law, teaches all mankind who will but consult
it, that being all equal and independent, no one ought to harm another in his
life, health, liberty or possessions; for men being all the workmanship of one
omnipotent and infinitely wise Maker; all the servants of one sovereign Mas-
ter, sent into the world by His order and about His business; they are His
property, whose workmanship they are made to last during His, not one
another’s pleasure. And, being furnished with like faculties, sharing all in one
community of Nature, there cannot be supposed any such subordination
among us that may authorise us to destroy one another, as if we were made
for one another’ uses, as the inferior ranks of creatures are for ours. Every
one as he is bound to preserve himself, and not to quit his station wilfully, so
by the like reason, when his own preservation comes not in competition,
ought he as much as he can to preserve the rest of mankind, and not unless
it be to do justice on an offender, take away or impair the life, or what tends
to the preservation of the life, the liberty, health, limb, or goods of another.
(Locke, pp. 5, 6)

The theological tone here (and Locke’s appeal at this moment to Hooker’s
Ecclesiastical Politie, an explicitly theocentric contract theory) must be taken
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seriously, though Locke has received an ever more secular reception. His law of’
nature is Aquinas’; it is the eternal law of God, insofar as it is given to human
reason to be able to understand it, in application to the moral conduct of
human life. It is important to see that there is essentially no secular or philo-
sophical justification for this view in Locke, though he appeals to the self-evi-
dence of the analogy of each of us to each of us.

The natural law yields natural rights, and though Hobbes occasionally
hints at such an idea, he did not think people had any natural rights in the way
that Locke or Jefferson conceived natural rights: as a zone of autonomy around
the life, liberty, and property of each person that others are bound to observe.
Unless natural rights follow directly from the laws of God—and even if they
do, since there is no argument that they do—I think there is essentially no
argument in Locke for natural rights except a kind of appeal to each person’s
sense of themselves. But for me, I must say, that appeal is enough, and whether
or not a rational defense or even a clear conception of natural or (as I would
prefer to phrase it) inherent rights is really possible, I myself believe, deep down,
that I possess such rights. Thus I think the form of argument in Locke, a kind
of appeal to self-evidence and intuition, is the right form of argument, or at
least sufficient to suggest that if each person is sincere and consistent, they will
believe themselves to have inherent rights and will attribute them to others.
The argument, that is, can be made to rest on theological faith, or it can be
made to rest on secular faith rooted in self-reflection. Locke tries to do both; I
myself can only endorse the latter.

If someone takes something that I regard as mine, I feel violated. If some-
one will not let me speak in a matter that concerns me, I don’t interpret this
merely as a clash of force; I believe that I have a right to express myself. In short,
there is a zone of autonomy surrounding my action that I must believe has
some moral force and makes some moral claim on other people. This belief of
mine may be no more than my acculturation, especially since I live in a polity
that is built on a Lockean foundation, and especially since I am sympathetic to
any view that conduces to human freedom. But why am I sympathetic to any
argument that conduces to human freedom? Fundamentally because I feel
myself inherently to be free. Indeed, this even extends to the idea that people
are equal in the Declaration-of-Independence-type sense: I feel that you, no
matter what your office may be, have no more right to tell me how to live than
I have to tell you how to live.

I'm enough of a positivist to believe that basic moral and political views
are fundamentally emotional commitments. I will not rest arguments in favor
of anarchism on natural rights, unless I signal explicitly that I am foregoing any
pretension to establish them on a rational basis. However, I can do what Locke
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implicitly does: I can ask you to what extent you value your autonomy and
how you think about that autonomy. But to understand Locke, you must see
that his axiology has a completely different foundation than Hobbes’s. For
Hobbes, there is no justice outside covenant; justice is merely observance of
covenant. That is why the emergence from the state of nature is an ontological
epiphany, turning us from animals to souls. This is not true of Locke, and that
is the most profound difference between Locke and Hobbes: as it applies to
people, nature itself, for Locke, possesses moral content; even in the state of
nature, we are not mere animals.

At any rate, the autonomy delineated by the laws of God and the natural
rights of man are vulnerable in a state of nature. In particular, property is vul-
nerable to the incursions of those irrational or desperate enough not to under-
stand the natural state of justice. The fact that Locke rests the necessity of the
state largely on the preservation of property rights (which would entail, among
other things, that the contractors would not want to constitute a sovereign with
an unlimited power to tax) has often enough been used to accuse Locke of
being to bourgeois ideology what Marx is to proletarian ideology. For present
purposes, however, that is neither here nor there.

If one believes in natural rights, it is evident that state power often violates
them, though it may also in other circumstances preserve them. Locke draws
the conclusion from this that the power of the individual can only be given
over to the state in a voluntary act. It would follow that only on a contractual
basis can state power be legitimately constituted:

Men being, as has been said, by nature, all free, equal, and independent, no one
can be put out of this estate, and subjected to the political power of another,
without his own consent. The only way whereby any one divests himself of
his natural liberty, and puts on the bonds of civil society, is by agreeing with
other men to join and unite into a community for their comfortable, safe, and
peaceable living one amongst another, in a secure enjoyment of their proper-
ties, and a greater security against any, that are not of it. This any number of
men may do, because it injures not the freedom of the rest; they are left as they
were in the liberty of the state of nature. When any number of men have so
consented to make one community or government, they are thereby presently
incorporated, and make one body politic, wherein the majority have a right

to act and conclude the rest. (Locke, p. 54)

The “body politic” idea is a mild version of Hobbes’s Leviathan, but Locke is
strangely enthusiastic about collective consciousness and social bodies consist-
ing of many scattered human bodies: “it is in their legislative, that the members
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of a commonwealth are united, and combined together into one coherent liv-
ing body. This is the soul that gives form, life, and unity, to the common-
wealth” (p. 120). The legislative appears in this function because, aside from his
positions with regard to Parliament and the crown, or maybe not aside from
this, Locke holds the legislative function to be the site of sovereignty as the
source of law, the source of political obligation. I call this enthusiasm strange
because Locke is often accused of rampant individualism, of regarding each
person as an atom. This accusation is just in the sense that individuals are more
or less atomic in the state of nature, but Locke also yearns toward the collec-
tive identity or consciousness that a contract supposedly makes possible.

No less than Hobbes, of course, Locke needs a notion of tacit consent, since
it is just not true that most of us consent explicitly, reflectively, and so on. If the
notion of tacit consent cannot be clarified in a fashion from which it plausibly
follows that the average person living in the average polity has consented, then
by Locke’s standards we are under no obligation to obey the state. For Locke,
only consent can give legitimacy to state power, but under most conditions con-
sent is not explicit, so the legitimacy of the state depends upon paying oft on
the notion of tacit consent. The arguments concerning tacit consent are among
the most exhausted in philosophy. I would prefer just to take it as read that the
arguments are bad, but I am going to have to have some engagement.

Let me note, to begin with, that consent is always compromised by force;
the mere existence of effective force dedicated to some end constitutes coer-
cion toward that end, whatever you may think or want. If I consent to abide by
the law when that law is enforced by a huge body of men with guns and clubs,
it is never clear, to say the least, whether my consent is genuine or not. The
mere possession of overwhelming force entails that my consent is not required
in order for the state to alienate my rights in any particular way. It will always
be prudent for me, under such circumstances, to simulate consent, and there are
no clear signs by which a simulation could be distinguished from a genuine
consent in such a case. That I am enthusiastic in my acquiescence to your over-
whelming capacity for violence—that I pledge my allegiance according to for-
mula, sing patriotic songs and so on—does not entail that I am not merely
acquiescing. The claim, common to all states and criterial for them in the anar-
chist view, to a monopoly of coercion resting on deadly force is incompatible
with the claim that participation is voluntary. The police power of the state in
its actual operation puts the lie to the claim that the state is based practically on
the consent of the governed. The ambition of the state to an overwhelming and
exclusive use of force makes consent, even if it could exist, irrelevant.

The idea that any state is a voluntary association of human beings can be
refuted by looking at actual cases of voluntary association of human beings.
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Paradigms would be clubs, PTAs, bake sale committees, and the like. If the
administrators of the local high school strutted around your neighborhood
with grenades hanging on their belts, then suggested that you might want to
join the PTA, it would hardly be possible to say whether anyone’s participation
was voluntary or not. That is, the mere existence of an overwhelming force by
which the laws will be enforced compromises conceptually the possibility of
voluntarily acceding to them. Or put it this way: the power of the government,
constituted by hypothesis under contract, by which it preserves the liberties and
properties of its citizens, is itself conceptually incompatible with the very pos-
sibility of their consent.

Consent is not an intrinsic state of an individual person; it is a feature of a
person in a setting. The choice must be objectively free or the consent is com-
promised. In a situation where I push you off a cliff, whether you consented to
fall is neither here nor there; in a situation like that, consent is conceptually pre-
cluded, even if you intended to jump. In a situation where you knew that if you
did not jump, I would push you, and that resistance and evasion were practi-
cally impossible (say because I have brought a heavily-armed force), you can-
not jump voluntarily. Voluntary action, in a political context, is conceptually
incompatible with overwhelming coercive force. One problem is that the actual
mechanisms by which consent is supposedly expressed—tacit contracts and so
on—are radically inadequate. But the situation is much worse than that. It’s not
only that I do not (or do) consent, but that it is impossible for me either to
consent or not to consent; the objective situation compromises the very possi-
bility of voluntary action. Obviously the state is not all that interested, really, in
your consent, but it makes voluntary action impossible in relation to its deci-
sions and institutions by overwhelmingly constraining your choice situation.

In a situation in which my decision is hedged around with penalties, the
distinction between acquiescence and consent loses all purchase. This is as true,
or truer, in cases of “tacit consent” as or than in cases of explicit acquiescence.
When, say, failing to uproot my life and family and enter a different culture (and
for that matter, one in which I face all the same sort of constraints) is taken as
evidence of my consent, a kind of category mistake has been made; in a case
like that, consent is not in question at all. When it is a matter of accepting ben-
efits which I cannot choose to forego, paying for these benefits in a manner I
cannot avoid (as in income or sales taxes), it is not merely laughable and disin-
genuous to say I have consented, it is just a conceptual error, like saying some-
thing tastes pink.

It 1s, again, not only a sheer matter of being forced; it is a matter of being
in a situation in which the range of choice is in fact constrained. Of course the
state never rests its legitimacy day by day on your consent, never seeks your tax
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dollars as a charitable contribution, but finds a thousand ways to make sure that
you acquiesce. A situation in which you can either acquiesce or by heroic mea-
sures resist is a situation in which consent is not in question. It’s not a matter
of possibly ceasing to consent; your consent was never in play at all. Social con-
tract theory is, hence, conceptually incoherent at its heart, not only false but
senseless, the merest paradox.

This issue is similar in some ways to the question of whether and in what
sense human action is free or voluntary in a world in which each event 1s fully
determined by previous events, given the laws of physics. This is one of the
most bewildering thickets in philosophy, where it is called “the free will prob-
lem.” And we must throw in the further question of whether, in a determinis-
tic universe, or with only whatever freedom one may have in such a universe,
one is morally responsible for one’s actions. Consider an analogue in the polit-
ical case. Each morning, the state issues a detailed schedule of my day. Further-
more, I have been assigned a personal coercer. He follows me around and has
an elaborate list of the actions I am supposed to take in the course of a given
day: turn left at this corner; pee at 5:10; watch General Hospital, and so on. If
I deviate from this schedule even slightly, my personal coercer is to shoot me;
I am not in a position to resist or shoot back. Now as it happens, by a massive
coincidence, the state’s schedule coincides precisely with what I want to do
with my day, or at least just what I would have done anyway. And so I escape
death, not primarily or at least not only because I do what I'm told, but because
I do what I want. Now the question is: do I act freely?

It’s a wicked question, and a ridiculous case, but it is not entirely irrelevant.
Probably most people obey the laws, file their tax returns more or less on time
and more or less accurately, and so on. Most people do not come face to face
with coercion every day, though many people, such as prisoners, do. This is,
again, highly analogous to the free will/determinism issue, with the coercer
playing the universe and the laws of physics, but the political case must be adju-
dicated on completely different, let’s say psychological, grounds. First of all, in
the imagined case, you would certainly (I hope) resent the presence of the
coercer and experience that presence as a limitation on your political freedom.
Yes? You might even be tempted to act in ways you would not have acted oth-
erwise to see whether you actually had any scope for initiative or independence.
Indeed, it might become impossible for you to know how you would have acted
if there were no coercer. If you became accustomed to the presence of the
coercer and his schedule, you would quickly take to a routinized existence; you
would, after a period of training or a continuous routine, cease to be fully aware
of the coercion lurking beneath your everyday actions. It would not follow, I
think, that as your awareness lapsed, your freedom grew. Quite the reverse.
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This little thought experiment is similar to one famously presented by
Harry Frankfurt. Frankfurt argues that you are morally responsible for your
actions in certain sorts of cases where you could not have done otherwise:
namely where you are constrained to do what you would have done anyway.’
Here we consider the example from a political perspective rather than first as
bearing on individual responsibility. In the society we are imagining and in the
society in which we live, the question of what you would have done if you were
not hedged around by restrictions is impossible to answer, given that the shape
of your world is massively articulated by the institutions of the state and by other
persons, whose lives are also so shaped. The truth conditions on the counterfac-
tual are merely chaotic. In such a situation, determining whether you could or
could not have done otherwise is precisely that hard or fantastic; you are imag-
ining your way back through generations to a pristine world. Assigning moral
responsibility in anyone’s sense—compatibilist or incompatibilist, determinist or
believer in freedom—is equally problematic, for whether you would have done
the same without the external constraints is as impossible to fix plausibly, or is a
question just as fraught, as whether you could have done otherwise.

In any case, consider a point of view external to the society of perfect
compatibilism we are imagining. Where every person is followed around by an
agent of the state with a piece of paper and a loaded pistol, anyone in their right
mind would call such a state totalitarian, and would understand that, if the
insane massive coincidence of desire and external power broke down, the
bloodbath would ensue. I don’t think anyone would simply eyeball this as a free
society. If that is right, then political coercion is not a matter simply of not
being able to do what you want, but of being in a situation in which other peo-
ple are articulating your choices by force. If that is the case, then situations in
which anyone can be expunged by the state at any time, as is true more or less
of all individuals in modernity, the state does not rest on consent. Let me repeat
my result: the very existence of the state in its manifestation of overwhelming
irresistible force is incompatible with the very possibility of consent. We might
put the irony at the heart of contract theory like this: the conditions of state
power constituted legitimately under contract are entirely incompatible with
the idea that people can consent or that the state rests on the consent of the
governed. Celebrating the result of consent with coercion, lionizing consent as
the only source of legitimate power, contract theorists erase it conceptually.

The problem extends to the moral implications of determinism. In a world
where political freedom is radically curtailed by coercion to the point at which
consent is neither needed nor possible, people’s actions cease to have moral
content. It may be that moral responsibility is compatible with determinism; it
may even be that if a chain of causation proceeds through your body, though
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you could not have done otherwise, you are responsible for the outcomes of
the event under certain circumstances. But where the event proceeds from the
decision of another who applies force to make your body comply, there the
decision and the responsibility lies fundamentally with the coercer. Coercing
people reduces the moral content of their lives, reduces them to the status of
inanimate objects. To seek systematically to reduce the scope of freedom, how-
ever freedom is understood metaphysically, is to attack the status of human
beings as moral agents.

Many anarchists have equated state power with slavery. State power and
slavery certainly have this in common: they tear down the status of a human
being as a moral agent or center of action. This is destructive enough, but when
it is simultaneously asserted that the purpose of state power is human freedom,
the result ought to be nausea. If one is going to endorse universal coercion, one
should do so frankly and with a good conscience. The state really does seek uni-
versal coercion in that it hedges each person round with a coercive structure
that is globally incompatible with moral agency. This is, I believe, one of the
reasons people actually express loyalty to the state: they want to offload the bur-
den of their own agency. In any case, such a strategy comports extremely poorly
with a picture of the human being as the possessor of natural rights or as a free
party to a contract. Even philosophers who are enthusiastic about contractari-
anism—Rawls and Nozick have this, if nothing else, in common, for exam-
ple—have withdrawn the claim that the authority of democratic polities rests
on the consent of the governed, and have rendered social contract theory over
into a mere conceptual exercise. This takes their justifications into a different
category, as I shall discuss later.

At any rate, anyone who holds that legitimate state power can only rest
on the consent of the governed is an anarchist. Here is a forthright statement
of anarchist political philosophy: “Men being, as has been said, by nature all
free, equal, and independent, no one can be put out of this estate and sub-
jected to the political power of another without his own consent.” It’s a
lovely ideal, the anarchist ideal; it’s just that it’s not actualized. The condition
on which alone social contract theory recognizes a state as legitimate is that
the state is an anarchy.

One note before we leave Locke: the fact that he, in comparison with
Hobbes, moves from a more positive assessment of human nature to the design
of a government that displays limited powers and preserves more than a sem-
blance of freedom has helped to prop up the common sense that these things
vary in correlation. The better people are, the more they can be trusted to gov-
ern themselves, the more freedom they can retain against state coercion. This is
a non sequitur, given that the people being entrusted with power have on the
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whole the same goodness or badness as the people over whom their power is
exercised, given that these people, too, are people. We will explore this theme

in the discussion of utilitarianism.

IV

I have found myself giving at least cursory arguments against Hobbes and
Locke, though it is the diagnosis, not the refutation, that I would like to empha-
size. When I turn now to Rousseau and Hegel, I will forego refutation entirely,
resting content primarily with ridicule. This is partly a matter of the character-
istics of their authorship. Rousseau’s account of the social contract and state
legitimacy is riddled with ambivalences or outright contradictions overlain
with a layer of obscurities. Hegel has a way of absorbing refutations like a sort
of goo; any objection one might make will just be caught up in the process
from which the structure of thought is already emerging. And really, there are
no arguments in Hegel or Rousseau anyway. Hegel, as is well known, explic-
itly rejected the contract theory, and Rousseau’s account is thin: there is little
weight on the contract itself, except as a sign of an emerging general will. Nev-
ertheless, Rousseau resorts to classical contract theory, and Hegel follows hard
on Rousseau.

I read both Rousseau and Hegel as outright totalitarians, and I will try to
say why. It’s not that they regarded themselves as totalitarians; quite the reverse.
However, it is worth pointing out that most totalitarians, and certainly includ-
ing the most vicious, do not consider themselves totalitarians. And it’s not that
Rousseau and Hegel didn’t pay tribute elaborately to human freedom both
metaphysically and in the context of state power. It’s just that what they actu-
ally prescribe practically entails a totalitarian state. One might also mention that
their notions of freedom are, shall we say, disturbing.

The idea that the political state is a single “body” which, as Aristotle
famously put it, is “prior” to the individual,’ has been called the “organic” con-
ception of the state. It is usually opposed to individualist conceptions captured
in classical contract theory, in which the state is the result of the rational, self-
interested decisions of discrete persons. Here is Rousseau’s statement, a com-
monplace by the time he writes: “Immediately, in place of the individual per-
son of each contracting party, this act of association creates an artificial and
collective body, composed of as many members as there are voters in the assem-
bly and by this same act [which entails “the total alienation by each associate of
himself and all his rights”] that body acquires its unity, its common ego, its life
and will.”® In both Hobbes and Locke, particularly Hobbes, the individualist
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and organic conceptions are both present, and the attempt is made to show the
generation of the state organism, or Leviathan, out of the individuals who com-
pose it. In Hegel, the organic conception reaches its culmination: “If the ‘peo-
ple’is represented . . . as an inwardly developed, genuinely organic, totality, then
sovereignty is there as the personality of the whole.” One could hardly be an
anarchist if one didn’t have an instinctual revulsion for organic conceptions of
the state, which we see in contemporary thought most clearly in the movement
known as “communitarianism.”

Be that as it may, it is certain that, whatever the totalitarian implications,
Rousseau took himself to be articulating a vision of human liberation and to
entirely reject power that rested merely on force. “Force is a physical power; I
do not see how its effects could produce morality. To yield to force is an act of
necessity, not of will; it is at best an act of prudence. In what sense can it be a
moral duty?” (Rousseau, p. 52). But then his own account of sovereignty
appears to authorize unlimited use of force precisely by defining force away in
an a priori fashion as a feature of sovereignty. That is, sovereignty cannot be a
matter of force. Therefore, when the sovereign power arrests you, beats you

down, and executes you, it is not in fact using force at all:

Now, as the sovereign is formed entirely of the individuals who compose it,
it has not, nor could it ever have any interest contrary to theirs; and so the
sovereign power has no need to give guarantees to its subjects, because it is
impossible for the body to wish to hurt all its members, and, as we shall see,
it cannot hurt any particular member. The sovereign, by the mere fact that it

is, is always all that it ought to be. (Rousseau, p. 63)
Or we have this:

[I]n order then that the social pact shall not be an empty formula, it is tacitly
implied in that commitment—which alone can give force to all others—that
whoever refuses to obey the general will shall be constrained to do so by the
whole body, which means nothing less than that he shall be forced to be free;
for this is the condition which, by giving each citizen to the nation, secures
him against all personal dependence, it is the condition which shapes both the
design and the working of the political machine, and which alone bestows
justice on civil contracts—without it, such contracts would be absurd, tyran-

nical and liable to the grossest abuses. (Rousseau, p. 64)

We have traversed a similar set of assertions in Hobbes, though he has better
sense than to resort to such formulations as the repulsive “forced to be free.”
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And in Hobbes of course there is no doubt about the totalitarian tendencies,
which—and this is one of the refreshing aspects of Hobbes—are clearly stated
and frankly avowed. As I say, however, Rousseau takes himself to be articulat-
ing a vision of liberation. The only interpretation I could give to this beyond
sheer insincerity or sheer self-deception would be that, insofar as one’s indi-
vidual will participates in the making of the sovereign power, one really does—
literally, on reflection, at the moment of truth—affirm the authority that pun-
ishes or constrains one.

The question of Rousseau’s totalitarianism, of course, turns on the pivotal
and elusive conception of a “general will.” Let me allow that the faculty of deci-
sion or will is not always confined to an individual human organism and, in
fact, always engages or encompasses an external world. In communication with
other persons, it is possible to reach decisions together that all the parties can
endorse as their own decisions. And it is possible to be swept away by the deci-
sion of a multitude, to lose one’s will into a crowd, as it were. There are many
actual social mechanisms of many kinds for collective deliberation. So I do not
want to make a simple presumption of individualism; I do not want to assert
simply that the only thing moved by a singular will is a singular body. It is not
at all clear what procedures Rousseau would suggest for the construction of a
general will or for political deliberation, but if this sort of mundane collective
decision-making is what Rousseau means by a general will, then by all means.

But I will insist upon this much, and I ask you whether you do not agree
with me: the individual is also a locus of will, and it is always possible, with
regard to any subject-matter in any situation, for one person’s will to be pitted
against another or against many others. In whatever manner a given interper-
sonal will may be constructed, no matter the number or identity of the people
who compose it or the procedures by which they deliberate, it is possible for any
individual human will to oppose it. It is possible to disagree with a consensus,
to refuse to take part in a collective deliberative activity, or to disavow its results.
This is true with regard to every single act of collective decision. It may be that
a collective decision of many people should overrule the will of a single dis-
senter. It may be that the dissenter should be punished or constrained for his dis-
sent or for the actions he takes contrary to the collective decision. It may be that
the consensus from which the dissenter demurs represents the best our species
can be at a given moment, or the essential spirit of the culture from which it
emerges, or the command of a benevolent God. Still it is possible to dissent.

Much ink has been spilled trying to assign a meaning to Rousseau’s “gen-
eral will,” a project toward which I am sufficiently hostile to regard as silly. At
any rate, the idea would be to remove to the comforting world of counterfac-
tuals: the general will is what we would all will if we were all rational; if we
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were all aware of own real interests; if the political system were perfectly
responsive to the majority, or something. I am happy to play with each of those
baubles, but let me say this: either it is possible for the individual will to con-
tradict the general will, or it is not. If you say that it is not, I accuse you of the
merest fascism, but I also still don’t know what you mean. For obviously it is
possible for the individual will right now to contradict the will we would share
if we were all rational, or if we were aware of our real interests, or if we lived
in a perfect democracy. And if the individual will can, after all, contradict the
general will, then many passages in The Social Contract are merely incompre-
hensible. Indeed it can, and indeed they are.

What Rousseau actually means by the general will, since he evidently
believes that it is impossible to demur from it, grows ever more obscure with
each assertion about it he makes. But he cannot mean (can he?) that dissent
from some consensus is by definition impossible. I say that we all know this by
experience. I say that we all know this by the most cursory examination of his-
tory. And I say we ought to believe this because the alternative is a view that
will (and has) been used to justify massive repressions, purges, genocides. I
would advise this: do not let any particular jargon or sump of ideology drive
you to the point at which you hold not that those who disagree with you are
wrong, but that they do not and cannot actually disagree with you. That is the
moment of megalomania in Rousseau and in the lives of actual dictatorships.
Of course, if T say that it is false, that is, I suppose, to delude myself into think-
ing that I could reject the onward flow of history, or whatever.

In Rousseau we experience the emergence of the totalitarian left, the
obscure premonition of Mao and Stalin, whose status as embodiments of gen-

eral will forced millions to be free of the shackles of life itself.

\Y%

In Philosophy of Right, Hegel praises Rousseau for resting his account of the
state on general will, but he attacks Rousseau for resorting to a contract, with
its implied individualism. The picture of individual free agents contracting to
form a state is incompatible with the organic status that Hegel ascribes to it,
and it is incompatible with “the absolutely divine principle of the state, together
with its majesty and authority” (Philosophy of Right, p. 153). No polity is con-
stituted in the contractarian sense, and there is no moment of origin at which
the state emerges from individuals: “It is absolutely essential that the constitu-
tion should not be regarded as something made, even though it has come to
being in time. It must be treated rather as something simply existent in and by
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itself, as divine therefore, and constant, and so exalted above the sphere of things
that are made” (Philosophy of Right, p. 178).

Hegel’s political philosophy, notoriously, has been used to justify almost
everything: communism, fascism, liberal democracy. But for all the obscurities
of his prose, one thing is certain about Hegel: no one has ever waxed so rhap-
sodic about the state; no one has loved the very idea of the state as Hegel did.
And no one has ever inflated its dignity and grandeur with such maniac
earnestness. The state for Hegel is love and truth and freedom and beauty and
reason and, in short, God: “The state is the divine will, in the sense that it is
mind present on earth, unfolding itself to be the actual shape and organization
of the world” (Philosophy of Right, p. 166). Of course Hegel is abstracting from
the concrete accidents of any given actual state, which are riddled with petty
corruptions and colossal incompetences, power-hungry thugs and impossible
bureaucracies. We must not, Hegel says, take “external appearances” as the state’s
“substance,” for that would ignore the state’s “absolute infinity.” Tell you what.
Though it cost me my self-respect, I will submit unconditionally to Mind, on
the condition of my complete release from Mindlessness. I will submit uncon-
ditionally to absolute infinity, on the condition of my complete release from all
purported obligations imposed by the state’s mere external appearance.

Many, notably Shlomo Avineri and Charles Taylor, have tried to defend
Hegel from the charge of state-worship, which is pitiful and is an index only
of their own state-worship, or more probably their Hegel-worship. It’s not that
there aren’t interesting and influential moments in Hegel’s political philoso-
phy, but whatever is worth recovering must also have something to do with
what Hegel actually said. Indeed, no sooner has Taylor called the charge of
state worship “wide of the mark” than he quotes the Lectures on Philosophy of
History: “Everything that man is he owes to the state; only in it can he find his
essence. All value that a man has, all spiritual reality, he has only through the
state.””” It would be interesting to know what Taylor might actually count as
“state-worship”—perhaps cleaning the shoes of the police force each morn-
ing with one’s tongue.

Hegel deploys a particularly intense and serious version of a view we have
already seen in classical contract theory: that the state is opposed to mere
nature, and human beings are raised by and in the state to mind, civilization,
history. Rousseau’s is a typical description of the ontological transformation
from body to spirit accomplished by submission:

The passing from the state of nature to the civil society produces a remark-
able change in man; it puts justice as a rule of conduct in place of instinct, and

gives his actions the moral quality they previously lacked. It is only then, when
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the voice of duty has taken the place of physical impulse, and right that of
desire, that man, who has hitherto thought only of himself, finds himself com-
pelled to act on other principles, and to consult his reason rather than study
his inclinations. And although in civil society man surrenders some of the
advantages that belong to the state of nature, he gains in return far greater
ones; his faculties are so exercised and developed, his mind is so enlarged, his
sentiments so ennobled, and his whole spirit so elevated that, if the abuse of
his new condition did not in many cases lower him to something worse than
what he had left, he should constantly bless the happy hour that lifted him for
ever from the state of nature, and, from a narrow, stupid animal, made him a

creature of intelligence and a man. (Rousseau, 64-5)

The moment of emergence into a state is the moment of transcendence of the
physical plane. The relation of the state to nature is dualism writ large: it is the
relation of mind to body bloated up into the whole species. And though peo-
ple may continue to act like animals, and for that matter may still be hairy and
give birth to live young in the manner of mammals and so on, they have the
bureaucracy to thank for their surprising ability to float free of the degradation
of embodiment. The state is our salvation. Many of its actions may appear to be
the work of animals—greedy, passion-ridden apes. But that is a mere accident.
Behind them lurks Mind Itself, luring us all to a transcendence of the physical,
by the immolation of millions of live human bodies, if necessary. “As high as
mind stands above nature, so high does the state stand above life. Man must
therefore venerate the state as a secular deity, and observe that if it is difficult to
comprehend nature, it is infinitely harder to comprehend the state” (Philosophy
of Right, 285). Here I would certainly agree. All of the pathetic attempts of
empirical science to understand the world, up to the outer reaches of cosmol-
ogy or quantum mechanics or string theory, are child’s play in comparison to
the attempt to penetrate the infinite yapping of bureaucrats, to say nothing of’
the Groveling Humbuggery of Hegel’s political philosophy.

\Y%

The historical origin of the state is not consent, but submission. And the func-
tion of contract theory is simply this: to call submission consent or transcen-
dence, fantastically to preserve one’s pride in the face of one’s degradation. The

history we have just traversed is a masochist ecstasy.



chapter three
utilitarian justifications of
state power

Hobbes rests the legitimacy of state power on compact.
But he rests the compact on utility; what motivates the contractors is the
misery of life with no sovereign power. Whenever I delicately mention my
sympathy with an anarchist position, the first response I get is that state
power is absolutely essential to prevent what my interlocutors loosely repre-
sent along the lines of a Hobbesian war of every man against every man.
People are self-interested, brutal, short-sighted, dishonest; they will attempt
to get away with anything they can, and they must be restrained by rules and
rulers. Anarchism would be a good political philosophy for angels, but peo-
ple are closer to demons. Well, perhaps not, but some people are demonic,
and they must be restrained. Law is the only thing between us and chaos,
between decent people and whomever is strongest, most brutal, most bereft
of conscience, or most heavily armed. Anarchy is massively impractical; state

power is a necessity.

61
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One thing I notice about this argument: it is almost always self-congratu-
latory. Very few people believe of themselves that the only thing that keeps
them from raping and pillaging is a police force. But they always believe it of
someone; they are perhaps picturing poor folks or black folks, people without
the sturdy good sense and good intentions of people like us. And I would sug-
gest not that all this is necessarily false in any particular case, but that if you
think that you yourself could behave decently in the absence of men with guns
telling you what to do, or bookshelf-length lists of statutes and so on, that you
might want to at least provisionally extend the charity with which you regard
yourself to some or perhaps most other people.

But the thrust of the utilitarian argument—that we must restrain the
viciousness of human nature—rests on an ontological mistake of a sort that we
have already seen in its most bloated forms. Utilitarianism in general and this
argument in particular seem to be firmly feet-on-the-ground expressions of
practical truths: truths of common sense, truths we all recognize: all of us, that
is, except idiot idealists like anarchists. But in fact this argument in its most gen-
eral form is just another transformation of state power into an idol, into some-
thing that transcends the mere human beings who operate it. Otherwise its
proponents would understand perfectly well that what they propose is no solu-
tion to the problem: to cure people of the selfishness and violence at our heart,
we will heavily arm some of them and authorize them to restrain, imprison, or
execute others of them. If it is people you are authorizing in this way, you are
liable to be merely exacerbating the problem by your own premises. And it
would not be crazy to suggest that overall, the people who seek positions of
authority that rests on force (we’ve disposed of consent, recall) will be worse
than average in these respects; there will be among them power-hungry, self-
aggrandizing martinets. I don’t think anyone who’s ever dealt with the people
who actually rise into police authority will doubt that such things occasionally
happen. Ask yourself: who wants a gun and a club and a license to stun, restrain,
and intimidate? No doubt, some public-spirited, duty-inspired young men of
good character. And some power-obsessed rapists, robbers, and killers. A police
force may really keep someone from committing a rape and may arrest a rapist,
hence protecting everyone. On the other hand, wherever there is a rape camp,
the people who run it are the police.

Worse than this, access to power itself encourages abuse. Controlling oth-
ers, enriching oneself, being in a position to do what would amount to a crime
if others did it—these can be sources of pleasure and can be addicting. People
subject to such addictions are drawn to positions of power and become skilled
at the techniques by which it can be gained, for example, simulating an ethic
of humility and public service. Indeed, it is customary when acceding to a posi-
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tion of great power to say that one is “humbled,” which is more or less laugh-
able. But people can be seduced by the addiction merely in virtue of having
access to power, a condition sometimes known as hubris: power breeds arro-
gance. Power also varies inversely with accountability. To have power yields
access to techniques to conceal the real nature of one’s activities, and the
secrecy of all governments is at least partly intended to carve out a zone of
impunity. For such reasons, large concentrations of power seem peculiarly
unlikely to have the effect of an overall moral improvement of the species or
even of a restraint on criminal activities.

Furthermore, concentrations of power spin off their own prestige or legit-
imacy. To have power within state-styled concentrations and structures of
power yields access to, if not outright control of, the various media of com-
munication. This in turn is in fact always used to bolster the power of the state
by controlling the interpretation of its activities, hence reducing its account-
ability toward zero. The state is among other things about the invention and
dissemination of its own legitimacy, both in general and with regard to every
specific policy or action. It has had an extensive ability to mobilize people for
war, for example, in cases in which the public justification, made possible by the
wealth and power of the state, is radically detached from the actual motivation.
As Etienne de la Boetie classically argued, the state makes use of the enthusi-
asm of many people for their own subordination. The tendency of many peo-
ple to believe that any pervasive, coercive power is legitimate is perhaps not the
happiest or most admirable aspect of the human personality.

II

Hume'’s utilitarian response to social contract theory is straightforward. A social
contract only legitimates a state because it is a moral duty to do what we
promise to do. But why is it a duty to do what we promise to do? Because the
results of a general disintegration of the practice of promising would be disas-
trous for the happiness of human beings. That is, the moral power of the
promise rests on the principle of utility. Since, as Hume argues, the social con-
tract is the merest fiction anyway, we gain nothing by resting state legitimacy
on contract. Bentham’s statement of the utilitarian justification in “A Fragment
on Government” is an underappreciated classic and deserves to be quoted at

some length:

A compact, then, it was said, was made by the King and People: the terms of

it were to this effect. The People, on their part, promised to the King a general
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obedience.The King, on his part, promised to govern the people in such a par-
ticular manner always, as should be subservient to their happiness. I insist not
on the words: I undertake only for the sense; as far as an imaginary engage-
ment, so loosely and so variously worded by those who have imagined it, is
capable of any decided signification. Assuming then, as a general rule, that
promises, when made, ought to be observed; and, as a point of fact, that a
promise to this effect in particular had been made by the party in question,
men were more ready to deem themselves qualified to judge when it was such
a promise was broken, than to decide directly and avowedly on the delicate
question, when it was that a King acted so far in opposition to the happiness
of his people, that it were better no longer to obey him. . . . But, after all, for
what reason is it, that men ought to keep their promises? The moment any
intelligible reason is given, it is this: that it is for the advantage of society they
should keep them; and if they do not, that, as far as punishment will go, they
should be made to keep them. It is for the advantage of the whole number that
the promises of each individual should be kept: and, rather than they should
not be kept, that such individuals as fail to keep them should be punished. This
then, and no other, being the reason why men should be made to keep their
promises, viz., that it is for the advantage of society that they should, is a rea-
son that may as well be given at once, why Kings, on the one hand, in gov-
erning, should in general keep within established Laws, and (to speak univer-
sally) abstain from all such measures as tend to the unhappiness of their
subjects: and, on the other hand, why subjects should obey Kings as long as
they so conduct themselves, and no longer; why they should obey in short so
long as the probable mischiefs of obedience are less than the probable mischiefs
of resistance: why, in a word, taking the whole body together, it is their duty
to obey, just so long as it is their interest, and no longer. This being the case,
what need of saying of the one, that he PROMISED so to govern; of the other,
that they PROMISED so to obey, when the fact is otherwise?'

Bentham specifically credits Hume with decisive objections to contract
theory. To Hume must also be attributed the use of utility as a global justifica-
tion of state power. Notice that Bentham’s argument is as likely, or perhaps like-
lier, to counsel resistance than obedience, and Bentham’s brand of utilitarian-
ism would no doubt undermine many actually existing regimes. Hume is of

course more “‘conservative’’:

The case is precisely the same with the political or civil duty of allegiance as
with the natural duties of justice and fidelity. Our primary instincts lead us

either to indulge ourselves in unlimited freedom or to seek dominion over
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others; and it is reflection only which engages us to sacrifice such strong pas-
sions to the interests of peace and public order. A small degree of experience
and observation suffices to teach us that society cannot possibly be maintained
without the authority of magistrates, and that this authority must soon fall
into contempt where exact obedience is not paid to it. The observation of
these general and obvious interests is the source of all allegiance and of that

moral obligation which we attribute to it.>

That is, Bentham’s position is not a simple legitimation of existing states, but
Hume’s appears to be, along Hobbesian lines, though without the distraction
or digression of a contract. It is a matter of the restraint of anarchic passions by
reflection, and the state when thus constituted is analogous to a person. Con-
sumed by passion, a person is power-mad and improvident; restrained by reflec-
tion he becomes decent, and happiness is achieved in self-restraint. Analogously,
the people must be restrained by the political leadership, which exercises rea-
son in the political sphere and hence make happiness possible on a social scale.

Whatever Hume may have believed, the utility of state power as a general
matter has always been an open question. It is somewhat difficult, as I have said,
to imagine life without a state. But almost no matter how bad that imagined
anarchic situation might be, we might take a specific historical state and point
out that its results were substantially worse.

Indeed, under the best of circumstances the question is fraught with dif-
ficulties of a kind familiar with regard to all utilitarian ethics: estimating util-
ities in counterfactual cases or as projected into the indefinite future. With
regard to state power, these questions are especially insoluble, as they seem to
encompass all of history on the widest possible species scale. What would
human history have been like without the invention of the political state?
What will it be like after the political state? What would it be like under this
or that voluntary set of arrangements? These are fully bewildering questions,
and they are not questions that I know how to answer, especially since I am as
subject as anyone to the modern condition of not seeing beyond the state’s
horizon. Of course, these calculations need not be a problem if it is tolerably
obvious, as it was to Hobbes or Hume, that the alternatives to state power are
disastrous. Nevertheless, what we do know must make us skeptical about a flat
utilitarian justification of the state.

The twentieth century was the apogee of state power, when every scrap of
land was claimed by some state or other, when the secret police penetrated into
your underwear drawer and armies of hundreds of thousands goose-stepped
proudly in parade, when bureaucracies sucked entire economies into their
ambit, never to be heard of again, not only in communist dictatorships but in
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capitalist democracies. And of course the twentieth century was the golden era
of war and genocide, beside which the wars of the past looked infantile, like
counting coup or mere braggadocio, in which poison gas and atomic clouds
wafted hither and yon, and our souls with them, in Hegelian transcendence of
the earthly plane.

Wars have been fought along lines that were not state-determined—reli-
gious lines, tribal lines, or economic lines—as barbarians migrated away from
famines or other barbarians. But the art and technology of warfare was brought
to an unprecedented, species-annihilating perfection under the aegis of the
political state, with its huge economic resources made possible by coercive tax-
ation, its patriotic scientists, and its ability to disguise from itself and its own
people its actual motives.

Here is a summary of the study by Matthew White of the depredations
of state powers during the twentieth century: “Because fatality statistics are
subject to a great deal of uncertainty in turbulent times, White has opted to
conservatism in his reporting of statistics. He also employs a commonly-used
statistical stratagem which forces extreme values at the upper and lower ends
of the data field to cancel each other out, resulting in a value closer to the

a

probable mean”*:

Major Mass KILLINGS OF THE TWENTIETH CENTURY

Rank Deaths Event Time Frame

1 50,000,000 World War II 1937-1945
[Holocaust: 11,000,000]

2 40,000,000  China: Mao Zedong’s regime 1949-1976
3 20,000,000 USSR: Stalin’s regime 1924-1953
4 15,000,000  World War I 1914-1918
5 8,800,000  Russian Civil War 1918-1921
6 4,000,000 China: Warlord and Nationalist Era 1917-1937
7 3,000,000 Congo Free State 1900-1908
8 2,800,000 Korean War 1950-1953
9 2,700,000 2nd Indochina War (incl. Laos and Cambodia) 1960-1975
10 2,500,000  Chinese Civil War 1945-1949
12 1,900,000 Second Sudanese Civil War 1983—-1999
13 1,700,000 Congolese Civil War 1998-1999
13 1,500,000 Turkish Genocide against Armenia 1915-1923
14 1,000,000  Cambodia: Khmer Rouge regime 1975-1979
15 1,400,000  Afghanistan Civil War 1980-1999
15 1,400,000  Ethiopian Civil Wars 1962-1992
17 1,250,000 Mexican Revolution 1910-1920
18 1,250,000 East Pakistan massacres 1971
19 1,000,000 Iran-Iraq War 19801988
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Rank Deaths Event Time Frame
19 1,000,000 Nigeria: Biafra 1967-1970
21 800,000  Mozambique Civil War 1976-1992
21 800,000  Rwanda 1994
23 675,000 French-Algerian War 1954-1962
24 600,000 First Indochina War 1945-1954
24 600,000 Angolan Civil War 1975-1994
26 500,000 Indonesia: Massacre of Communists 19651967
26 500,000 India-Pakistan Partition 1947
26 500,000  First Sudanese Civil War 1955-1972
30 365,000 Spanish Civil War 19361939
2? >350,000 Somalia 1991-1999
°? >400,000  North Korean Communist regime 1948-1999°
[my additions]

) 400,000 Chechnya 1992-2005
®) 300,000  Darfur, Sudan 2002-2006

* “Mass Deaths and Atrocities of the Twentieth Century,” Wikipedia.
® Matthew White, “Thirty Worst Atrocities of the Twenticth Century,”
http://users.erols.com/mwhite28/atrox.htm

This list, horrendous as it is, is obviously not a utilitarian refutation of all state
power. I will insist that large concentrations of state power are a necessary con-
dition of the horrendous wars and genocides of the twentieth century, but they
are not sufficient, and it is not the case that all the states of the twentieth cen-
tury committed genocide, though almost all of them got involved in war, and
hence large-scale killing, at some point. But no remotely plausible theory of
state power justifies every existing state, and utilitarianism can sort the legiti-
mate from the illegitimate governments on straightforward considerations of
utility. On a Benthamite view, according to which a state loses its legitimacy
when it becomes a barrier to or a destroyer of human happiness, Nazi Ger-
many, Stalin’s Russia, or the Khmer Rouge are simply not legitimate regimes,
and, as Bentham explicitly suggests, they ought to be resisted. On the other
hand, by a simple utilitarianism, they may very well be legitimate right up to
the point when they start gassing people. Or I suppose that a state that is going
to have insanely disastrous effects is never legitimate, only it is impossible to
know that it is going to have those effects until you and your mother are dead.

Perhaps the state is simply having some growing pains, and once it more or
less consolidates into a single international body, as hinted by Habermas, for
example, it will be purely devoted to the welfare of all and social justice across
the globe—an EU, a UN, a whatever. There is, however, only one way to find

out for sure, and that is to put the lives of everyone at stake, to subject everyone
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equally to the benevolence of a benevolent power that is at every moment
almost turning into a raging yet bland and inefficient bureaucracy dedicated

unremittingly to species suicide.

111

Rational choice theory, that of James Buchanan, for example, presents itself as
a variety of contract theory; the claim is that rational persons would choose to
create a certain range of rules and institutions in order to maximize their
expected utilities.’ The argument, in other words, is a hypothetical or idealized
utilitarian justification of state power: if there were no state, it would be Pareto-
optimal to invent one. Consider two people sharing an island. They settle into
what Buchanan calls “anarchistic equilibrium,” in which they divide goods and
labor according to who can take what from whom and who can protect what
from whom. On almost any such distribution, they can both increase their
overall utilities by agreeing to a distribution procedure that precludes outright
predation or theft. However, each person could maximize his utility by violat-
ing the agreement if the other person continued to observe it. In the two-per-
son case, if one person violates the agreement frequently, the other person can
be expected to violate it also, and the parties will fall back into anarchistic equi-
librium, which hurts them both. In a situation with many parties, one person
could opt out of the agreement while others continued to observe it, and it
would be to his advantage to do so; since it would be to each person’s advan-
tage to do so, the agreement would be unsustainable without enforcement.
These are basic insights of game theory in iterated prisoner’s dilemma and free-
rider situations. To prevent the disintegration of the agreement and its advan-
tages, it will be in the interests of the parties to create an enforcement author-
ity—a minimal state—charged only with the task of enforcing the voluntary
agreement.

It is important to see that this is not a contract theory in the classic sense;
the question is about what rationally maximizes utilities, which might to some
extent explain some of the actual reasons people establish states and observe
their rules (though of course the initial extreme abstraction and idealization of
conditions should make you wonder whether this has any bite in reality). One
way it is different from classical utilitarianism is that it legitimates the state as a
result of individual utility-maximizing decisions rather than as a question of
sheer greatest good for greatest number. Nevertheless, it is a utilitarian justifi-
cation of state power. But as these island-dwelling saps think about whether
they want to go to the expense of arming a force, building prisons, and so on,
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they need to think not only about how their utilities will be enhanced by uni-
form enforcement of the contract, but whether they are preparing their own
doom. Even a tiny probability that you will be arbitrarily dispossessed or erad-
icated in any given moment is hard to put in the balance as you contemplate
whether you really want to exit the anarchistic equilibrium. And within a polit-
ical state, one’s continuous vulnerability, one’s inability to secure oneself against
the overwhelming force, is not necessarily a formula for happiness, though peo-
ple are amazingly talented at ignoring the threat posed by the state until the

moment they no longer exist.

IV

Anybody could design a set of decent institutions. All you have to say is: let our
courts of law respect individual rights; let our legislatures be concerned for the
common welfare and answerable to the people. Ingenious people, such as those
who wrote the American Constitution, might even be able to make some of
their ideals practicable to some extent. But framing the thing in this way always
performs an abstraction from the realities of the powers thus constituted; such
idealisms avert their gaze from the powers they are recognizing or arranging.
On any of these views, of course, the state must be invested with a monopoly
of coercion resting on deadly force, which is supposed to be not the source of
its legitimacy but an effect of it. And once you have invested an actual bunch
of people—as opposed to an abstract set of institutions or functions—with a
monopoly of force, you are subject to that force.

This force is an always-full reservoir of utilitarian disaster. It may be that
the power of some particular state is never turned to genocide or wars of
aggression, though there is never power on this scale that is not significantly
abused. But if the U.S. government turned on you all of a sudden, took your
home and herded your family into a camp, resistance would be ridiculous. The
force possessed by this body is absolutely overwhelming, annihilating, and
hence it is always potentially your own annihilation. Let the state be as benev-
olent, as utilitarian, as legitimate as you please, the sheer fact of its overwhelm-
ing force is the distant whiff of burning flesh. No force in human history has
caused more suffering and death, and one would think that would give practi-
cal-but-optimistic utilitarians pause. The power which a utilitarian places in the
state to help old folks and poor folks and unlucky folks can always be turned
against such folks, or against utilitarians for that matter, and only a fool could
examine the history of the twentieth century and not see that once such a
power is constituted, all bets are off.
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Rational choice theory is another origin myth about the state, wherein we
constitute a state so that we can spend more time in constructive, utility-pro-
ducing pursuits and less time in defensive procedures to keep ourselves and our
stuff safe. It does a very plausible job of showing that rational contractors would
make this series of choices: (1) recognize the rights of others in exchange for
recognition of one’s own rights, and (2) undertake some expense in order to
ensure this result. However, if the power thus constituted is itself just weapons
and money in the hands of a bunch of people, who now represent a standing
threat to remove the rights of anyone or who might suddenly explode into a
genocidal fury, again all bets are oft. And no force can be constituted that is ade-
quate to the task without also constituting an autonomous and irresistible
threat to everything it was established to preserve. Rational choice theory can-
not possibly support a choice of state power over anarchy.

Obviously, you would tend to opt for a limited state. But any power that
is sufficient to protect people from each other is sufficient to be effectively irre-
sistible, and any organization that is effectively irresistible will tend, all things
being equal, to become ever-more powerful. Any limited state is a snowball that
begins to act in the interest of increasing its own organizational power. With
every increase in this power, its ability to increase its power is augmented. That
is, the bigger it gets, the bigger it becomes, and so on. I don’t think anyone
looking with any seriousness at the history of the political state—the history of
a state conceived in terms of limited powers as given in a written constitution,
such as the U.S. for example—can dismiss this objection as merely conceptual
or academic. It may be that some minimal state, a la Nozick, for example, can
be justified, and it may well be that it is the only sort of state that can be justi-
fied. It might at one point have been possible to institute such a state, though
at this point every newly established state would be established out of the
wreckage of previous states and would have to be able to resist the incursions
of its neighbors. In any case, no minimal state can be restrained from the glo-
rious path to its Hegelian world-historical destiny. By definition state power
cannot be contained in the long run, because it must be adequate to impose an
effective monopoly of violence.

Look. If you really wanted to maximize happiness in the long run, you
would never dangle the blade of the guillotine over your head and hope for
the best. Insofar as people are rational, they should live in fear, even amid peace
and plenty and democracy, though in normal, nonslaughterhouse, times peo-
ple are very good at failing to maintain awareness of the threat. The state can
kill you in many different ways: by getting your people embroiled in a war fea-
turing hypereffective and refined technologies of death, or by picking you off
one by one through application of police power to people of your race, or alla-
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tonce in a genocide or atomic vaporization. State power does not always anni-
hilate, but once out of a hundred is more than enough to end everyone and
everything in the long run. Since, according to its enthusiasts, that is, nearly
everyone, state power is inevitable and necessary, and since it cannot be
restrained once it is constituted, the long-term utilitarian prospects of our
species are extremely poor. They depend on the idea of individual sovereignty
coming into currency, on the jealousy with which each person comes to guard
her autonomy. If you really think that people are basically greedy and vicious,
then the only rational conclusion is that all concentrations of power are dan-
gerous, and only complete decentralization to the level of autonomous indi-
viduals provides any sort of decent prospects for the long-term survival or
happiness of human beings. As long as you believe that people are occasion-
ally greedy and vicious, large concentrations of state power can be predicted

to have disastrous long-term results.

\Y%

One nice feature of utilitarianism, as one can see beautifully expressed in the
work of John Stuart Mill, for example, is that, all things being equal, it must be
opposed to force and coercion. Clubbing, torturing, and executing people
causes pain, and so is wrong according to any utilitarian, unless the positive
effects outweigh that pain.This is one reason that utilitarianism comports fairly
well with the basic structures of Lockean liberalism, and it is why utilitarianism
and contract theory converge on democracy. Bentham was acutely aware of
these facts and proposed a humane reform of all institutions: the schools, the
military, health care, and, most famously, the prison.

Bentham’s ideal prison, the Panopticon, was designed to absolutely mini-
mize the physical pain caused to prisoners and to reduce the pain caused by
criminals by reforming them, as opposed to merely punishing them.The Panop-
ticon replaces torture with surveillance, or as Bentham put it, the “sentiment of’
an invisible omniscience.”* The important thing to know about it is that in it the
prisoners are completely visible, available to be seen at all times by the guards.
They never know whether they are under active surveillance. Hence they learn
to control themselves by internalizing the rules under which they live. Learning
to control oneself is cultivating conscience; acquiring conscience reforms the
criminal. Punishment before its humane systematization was kind of hit or miss:
we had sheriff-type patrols here and there, and if we caught you cutting purses,
we might beat you, put you in stocks, or even execute you publicly. By modern
standards both apprehension and punishment were impressionistic. In a modern
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state, there is a schedule of punishments, as well as far larger systems of surveil-
lance, enforcement, and punishment/reformation/treatment.

As Foucault has argued beautifully, this basic approach has been exquis-
itely expanded and refined ever since Bentham, so that we live in a surveil-
lance society.” Under the auspices of compulsory education, richly justified
on utilitarian grounds, every child enters the regimes of surveillance early and
is formed as a subject by them. This reduces what we moderns might think
of as the outright sadism of punishment, and in some ways, on a per-crimi-
nal basis as we might say, it reduces the pain involved.To be subject to a mod-
ern penal institution, at least ideally, when judged by its own standards, is far
less painful than to be manacled to a wall and scourged, for instance. This may
be compensated for, however, by the fact that many more people as a per-
centage of the population are entwined in the penal system, which after all
causes considerable suffering simply in virtue of incarceration, and which, of
course, is very far from meeting its own humanitarian standards. On the third
hand, that may be compensated for by an overall deterrent eftect, though I
don’t think that it could be seriously argued that it has in fact achieved the
reformation of criminals on any wide scale.

At any rate, the real question is this: could the manufacturing of subjectiv-
ity replace the use of force, or even largely replace it, so that society could be
ordered not primarily through direct coercion, but by shaping persons into
good citizens? In this case you could have state power without the pervasive
use of coercion. To some extent, this has certainly occurred since what Fou-
cault calls the “classical era,” circa 1800. One thing we could say is that often
the coercive center of state power is shrouded by layers of bureaucratic surveil-
lance techniques, to such an extent that most people in some contexts never
come into contact with it at all. A central example would be the bureaucracies
of taxation, which proceed through bureaucrats and information systems, with
the direct police power lying deep underneath, only accessible in case of egre-
gious defiance. Again, to the extent that this is true, such systems are evidently
preferable on utilitarian grounds.

Nevertheless, we are very far from the Foucauldian future in which power
circulates, we know not from where. At the heart of every state bureaucracy,
force still lurks, and I suggest to you that as long as people consist more or less
of animal bodies, they will be sufficiently perverse and recalcitrant to require
force if they are to be controlled. More deeply, the idea of a utilitarian utopia
that controls everyone while applying deadly force to no one is the deepest sort
of nightmare. One way to see this is that it creates the maximum possible threat
of utilitarian disaster—a situation in which everyone can be called upon to do
anything—the specter of a genocidal machine greater than any achieved up
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until now. But if in principle it is possible to have a state that does not resort
to force, then it is in principle possible for the state to transcend its own
essence, shall we say. This remains merely a conceptual worry, and meanwhile
we ought to be more focused on the attempt of the state to conceal its own
essence in deadly force through the manufacturing of subjectivities and the
infinite layering of bureaucracies.

At any rate, we are very far from a state that dispenses with coercion in
favor of education and medication, and we’ll blow up that bridge when we get
to it. Meanwhile, the victory of the utilitarian state and its surveillance bureau-
cracies has certainly not coincided with a reduction in the deadly force avail-
able to or employed by the state. Quite the reverse: in every generation over
the last centuries, the state has expanded toward and beyond a power of sheer

violence that can consume the world.
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chapter four
justicial justifications of
state power

Another range of possible justifications for state power
would rest not on consent or on utility but on considerations of social justice,
and specifically on the achievement of a just distribution of social goods and
social tasks. A situation of anarchy, according to this view, would be likely to
produce intolerable inequalities and oppressions. Plato and Rawls might be
mentioned here, and though neither is primarily concerned with the general
question of state legitimacy, one might take them to hold the view that states
are legitimate to the extent that they are conducive to a just social structure.

It is imperative at this point, however, to sort this justification out from the
others. Plato, for example, defines justice as the condition in which all people
perform the functions to which they are best-suited, in which each person does
her own work.' This appears to be an arrangement that is desirable for its own
sake. It is truth realized on a social level, an image of the metaphysical structure

of the universe on one end and of the individual human soul on the other.Yet
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throughout The Republic, Plato indicates that this arrangement, among all those
that are possible, will also make people most happy and prosperous. This may be
primarily a rhetorical device aimed at clinching the point with his interlocutors,
but to the extent that the position really rests on such grounds, it has been dis-
posed of in the previous chapter. It cannot be seriously asserted that Plato’s ideal
state—with its rule by lies, its eugenics programs, its infanticide, its structures of
absolute authority without recourse—is a reasonable prescription for human
happiness. At any rate, for a position to be justicial in the sense I am using it here,
it cannot appeal primarily to results understood in terms of happiness.

Likewise, if Rawls’s view is in fact, as he sometimes indicates, a social con-
tract theory, then it has already gone the way of all flesh (and, of all theories as
well). But Rawls’s view is not, [ think, a social contract theory; it does not rest
the legitimacy of the state on the consent of the governed, though Rawls ges-
ticulates occasionally toward tacit consent. A Rawlsian just social system is jus-
tified in virtue of its justice and not by anyone’s actual consent to it, though
Rawls thinks rational people would consent to it under certain conditions. A
social system is just and hence legitimate, for Rawls, apart from the actual con-
sent of any person within it. The contract aspect of Rawls’s theory is a heuris-
tic device, not an assertion of self-sovereignty. There is also a rational choice
component in Rawls, a la Buchanan, although the conditions under which the
choice is made are idealized. To the extent that Rawls is a decision theorist, I
have again already treated his view.

It is tempting to have a very short way with justicial views, for some of the
objections to the utilitarian standpoint seem doubly apt in this case. Whatever
one’s conception of justice, actual states might be antithetical to it, and have
been. Just as the existence of a state provides a reservoir of utilitarian disaster
even in cases where it is, in fact, having good results by utilitarian standards,
even a “‘just state” (the phrase itself is comical) provides a standing threat to jus-
tice. Considerable state power will be required in order to realize any particu-
lar pattern of distribution. But even if the state does realize a just pattern, the
power it embodies can always be turned to the purpose of destroying that pat-
tern. No one is sufficiently asinine to deny that state power has very often been
applied unjustly and that any state power is sufficient to be thus applied. Of
course, justicial justifications of state power only justify states that do improve
distributions of goods from the standpoint of justice, but in all such states, a
power is constituted which at any given moment can be turned to unjust pur-
poses. Indeed, state power is characteristically wielded to enrich some and
impoverish others.

Plato might have an interesting response to such claims. Justice demands a
distribution not only of wealth, but of power itself. A thoroughgoing, indeed
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totalitarian, state is both the natural and the optimal condition of humankind.
‘When we in modernity talk about “distributive justice,” at least on “patterned”
conceptions (that is, conceptions that evaluate the justice of a social situation at
a certain time by the distributive pattern realized at that moment), we deploy a
set of egalitarian presuppositions according to which for some people to have
nothing while others are fabulously wealthy, for example, is plainly unjust. A Pla-
tonist with regard to justice, however, could hold that an extremely hierarchical
distribution of goods could be fully just. The existence of a political power and
its hierarchical structure are demands of the world, a reflection of the meta-
physical hierarchy of a universe presided over by the Form of the Good. The
rule of philosophers would be an image of this structure in the polis.

This is plausible as a justification for state power only if the creation of
such states, or some particular creation of some particular states, could be
expected to have this result in the long run. In other words, Plato could have
argued that political hierarchies always tend toward an ideal condition in
which the wise rule, the strong soldier, the clever trade, and so on. In that case,
the creation of a state would always, or normally, tend to bring a polis closer
to justice. But Plato was a subversive in the Athens of his era, and he thought
that the democracy had inverted the proper order of authority, that it
amounted to rule by the ignorant. Far from holding that all political power
tended to the rule of the wise, he held that even in a case where the wise rule,
the state would degenerate through timocracy and oligarchy to democracy
and finally tyranny. This was a result precisely of his view that the sensible
order failed in its aspiration to emulate the metaphysical order, that the realm
of everyday experience was fundamentally false and corrupt. Fending off such
a result was to be the task of education and of rule by lies; the only hope for
a stable rule by the wise was mind-control on a society-wide scale. If your
view of human beings is that jaundiced, there is no reason to expect that any
particular constitution will yield a just result, and hence state power cannot be
legitimated on such grounds.

On the other hand, there could be a view, and I suppose there have been
views, which bite the bullet and say that most hierarchies of political power
yield a just result. The clearest examples of such views would be certain ten-
dentious interpretations of the New Testament passage Romans 13:1—4:

Let every person be subject to the governing authorities. For there is no
authority except from God, and those that exist have been instituted by God.
Therefore he who resists the authorities resists what God has appointed. . . .
For rulers are not a terror to good conduct, but to bad. Would you have no

fear of him who is in authority? Then do what is good, and you will receive
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his approval, for he is God’s servant for your good. But if you do wrong, be
afraid, for he does not bear the sword in vain; he is the servant of God to exe-

cute his wrath on wrongdoers. (Revised Standard Version)

In such a case one would infer justice from the sheer fact of actuality: power
can only be used to do good. Hegel’s position might be represented along these
lines: whatever the nature of a given state, it is the unstoppable unfolding of
God’s self-consciousness in world history; stop your bitching. On these views,
kleptocracy is as good as democracy, the Killing Fields an expression of the per-
fect justice of an omnibenevolent and omnipotent deity. No one in her right
mind believes such a thing, but one might remark that it not only legitimates
the state, it legitimates all successful resistance to the state. It legitimates anar-
chy as well, once we manage to achieve anarchy. The mandate of heaven is
always ultimately demonstrated pragmatically, and the only sensible interpreta-
tion of the position is as an affirmation of all actual power relations or any lack
thereof that may obtain. It’s a kind of political Taoism: an affirmation of all that
is. Of course, once you had ecstatically affirmed all that is, you would stop try-
ing to transform everything and everyone by the application of force.

Nevertheless, if we conceive of distributive justice as a matter of a partic-
ular pattern of distribution or for that matter a particular procedure for distri-
bution, as Rawls suggests, we are presupposing the need for state power. Rawls,
as will be familiar, specifies ideal conditions for the invention of a state: ratio-
nal people in an original position in which they do not know where they will
end up in the distribution of goods. Because they could end up with the worst
dispensation, they will, among other things, make certain that the worst post-
distribution position is tolerable. Let us suppose that no other values are com-
mensurate with justice or are its competitors. That is, let us suppose that it is
never the case that we ought to trade a certain amount of justice for any
amount of some other good. This is not necessarily as implausible as it sounds
on a Rawls-type view, because justice is a matter of the distribution of other
goods. Thus justice is the sum of social goods or the structure in which their
role and value becomes comprehensible within an overall scheme. This will
immediately entail the necessity of state power, because the distribution of
goods cannot be left to chance or to voluntary exchanges or to theft, and so
on; there must be a power capable of achieving and preserving a just distribu-
tion. It is in this sense that Rawls provides a justicial account of state legitimacy.
The necessity of state power flows from the mere idea of justice, or at least from
any practical attempt to realize justice in a real scheme of distribution.

An adequate objection to this view cannot be merely that state power can
lead to injustice, though few propositions have been more richly or repeatedly
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confirmed. But whatever the historical realities, state power is conceptually con-
nected with justice, or at a minimum is practically connected with it in every
actual case; there can be no justice without an authority capable of distributing
and redistributing goods according to a just pattern. Then all the questions
would arise not about the legitimacy of the state, but within the presumption of
the necessity of the state, as to how much power the state should possess, how
this power should be distributed, how the state can be made accountable for the
distribution it imposes, and so on. The question of justice, we might say, cannot

arise except as a question of how state power is to be applied.

II
Rawls’s position 1s a chimera of social contract and justicial approaches:

I now turn to one of the principles that applies to individuals, the principle
of fairness. I shall try to use this principle to account for all requirements that
are obligations as distinct from natural duties. The principle holds that a per-
son is required to do his part as defined by the rules when two conditions are
met: first, the institution is just (or fair), . . . and second, one has voluntarily
accepted the benefits of the arrangement or taken advantage of the opportu-
nities it offers to further one’s interests. The main idea is that when a number
of persons engage in a mutually advantageous cooperative venture according
to rules, and thus restrict their liberty in ways necessary to yield advantages
for all, those who have submitted to these restrictions have a right to similar
acquiescence on the part of those who have benefited from their submission.
We are not to gain from the cooperative labors of others without doing our

fair share.?

The contractarian moment here—the “principle of fairness” developed by
H. L. A. Hart,” which has been devastatingly criticized by Nozick*—is massively
implausible. As Thoreau said, “Know all men by these presents, that I, Henry
Thoreau, do not wish to be regarded as a member of any incorporated society

995

which I have not joined.”” People benefit all the time from the cooperative efforts
of others without thereby obliging themselves to obey whatever rules those oth-
ers set. Any consumer who uses a product that is better or cheaper than that of a
competitor is taking advantage of the cooperative action of the employees of the
firm that made the thing. But to say that an obligation to abide by the rules of
that corporation was purchased along with the sprocket would simply be bizarre.

Or to say that I cannot on some other occasion boycott the corporation, for
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example, or enter into competition with it, would be puzzling. Probably I am
benefiting from the actions of many governments around the world, and perhaps
various organized crime syndicates, foundations, football teams, and so on.To say
that I am spinning off thousands of obligations in this process is fatuous, particu-
larly in cases where I benefit without any intention to do so or realistic oppor-
tunity to withdraw.

On this principle, I am as obligated under the government of a Mussolini
as under the government of a Jefferson, and my obligation is undertaken as vol-
untarily. Furthermore, it would be interesting to try to determine whether the
action of some particular government I happen to be under is of net benefit to
me; on any redistributive scheme, including Rawls’s, some people benefit and
others pay. Even the question whether anybody, or most people, benefit is an
open one, particularly in a case wherein, for example, the state mobilizes for
war. Indeed as we go about accidentally and without awareness spinning off
obligations willy-nilly, it is certainly true that various of these obligations may
be incompatible with one another; a social contract based on this extreme
degree of tacit consent to weknownotwhat leaves each person a wretched mass
of moral contradictions. Rawls is trying to hold onto the strong intuition that
obligations can only be undertaken voluntarily, but honestly, everyone who is
not an anarchist will have to let go of that idea completely. Let me just repeat
what I said earlier: the low quality of the arguments for state legitimacy is a
result of the antecedent credulity, which amounts to groveling, with which the
general idea of state power is met by responsible philosophers.

At any rate, Rawls says that even if you benefit from some set of social
arrangements, you have no obligation to observe them if they are not just. This
indicates that the justice of institutions (as understood, of course, through
Rawls’s theory) is what fundamentally makes a moral claim to allegiance. Rawls
appears to assert this flatly:

From the standpoint of justice as fairness, a fundamental natural duty is the
duty of justice. This duty requires us to support and to comply with just insti-
tutions that exist and apply to us. ... Each is bound to these institutions inde-
pendent of his voluntary acts, performative or otherwise. Thus even though
the principles of natural duty are derived from a contractarian point of view,
they do not presuppose an act of consent, express or tacit, or indeed any vol-

untary act, in order to apply. (Rawls, p. 99)

One comment: even were we to accept the notion that each person is under a
moral duty to obey just institutions, this leaves us happily immune from a duty
of obedience to any state that has ever existed, or is likely to.
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At any rate, it is as a justicial theorist that I would like to understand Rawls;
it is only as a justicial theorist that he presents any serious challenge to anarchism
as a political philosophy. The details of Rawls’s particular theory of justice need
not detain us; if you like, I will stipulate that a just social arrangement is classical
liberalism, supplemented by some arrangement to enforce a minimum degree of
equality in the distribution of goods. Furthermore, it seems likely that a situation
of anarchism would substantially violate these principles, though of course the
libertarian intuition that drives liberalism also drives some forms of anarchism.

Justicial theorists as a rule make only the most half-hearted attempts to
argue for state legitimacy as a general matter. This is in part because state legit-
imacy follows almost trivially from a justicial orientation. But that in itself
shows the conceptual problem. For such theorists, the only real question is
what we’re going to do with the overwhelming inevitable power that the state
wields and how we’re going to use it to transform human beings and their
social condition. It is, we might say, a technological view in which the trans-
formative power is self-evidently desirable. The state is the only possible
machine of global social transformation, and these thinkers, essentially utopian
in their outlook, cannot achieve anything of their visionary transformation of
all reality without constituting a power sufficient to that transformation.

As Nozick points out with regard to any system of patterned distribution,
it will require not only an initial distribution of goods, but continuous inter-
vention in people’s voluntary exchanges; obviously that is plenty to give you a
powerful state that is coercive by definition of its basic function.® (I might point
out that Nozick’s conception of justice as voluntariness of exchange requires a
mechanism for monitoring transactions and adjudicating disputes.) Rawls at
least 1s enough of a modern to try to limit state power constitutionally, but Plato
is a straight-up justicial megalomaniac; he envisions a complete transformation
of the species achieved by pure repression. In that regard, he shares an outlook
with “classical” Marxism. Let me say, or say again, that the justicial position in
most of its versions is proudly a priori: it presupposes rather than actually argues
for the legitimacy of state power. As an a priori position, no amount of empir-
ical data about the destruction of justice in actual states will count against it.

It 1s well worth repeating now and then, of course, that any actually con-
stituted state is a threat to justice, however it may be defined.You can treat the
state of nature as a hypothetical original position, and you can specify that a
constitutional convention establishes a set of just institutions. This does not
entail that the actual police and military power that makes the necessary coer-
cion possible will not be turned to unjust ends. To repeat, the objections
against utilitarianism are even clearer with regard to justicialism. It is also

worth saying that the only hope for a just pattern as understood by Rawls or



82 against the state

Plato is precisely the exercise of a monopoly of coercion resting on deadly
force, that s, state power is a necessary condition for social justice as Rawls
and Plato understand it.

So this leaves us in a dilemma. State power is the necessary condition of
social justice, but it is also the greatest single threat to social justice. This result
is almost not empirical; it follows from the definition of justice that entails a
pattern of distribution and the constitutive aspect of the state as holding a
monopoly of violence. When you constitute a state with sufficient power to
achieve a just distribution of goods, you constitute a power with the ability and,
admit it, the tendency to commit countless unjust acts, or for that matter with
the power and the tendency to impose radically unjust distributions of goods.
However, the dilemma is also empirical. Marxists, for example, though they did
not often cast their view explicitly in terms of social justice, also advocated pat-
terned distributions. This, they knew, entailed vast applications of state power,
which was the source of their disagreement with their anarchist rivals. But the
actual distributions achieved by Marxist states have often been extremely unjust
(consider, let us say, North Korea), while the machinery of state control has
been so coercive as to obliterate the freedom of the people over whom it oper-
ated; the former is a predictable, a more or less invariable, result of the latter.

Rawls is no Marxist, of course, and his principles of justice are compara-
tively gentle. In fact, one way to articulate the dilemma is as a tension between
Rawls’s two principles of justice: the freedom he values will be vulnerable to
the power required to perform and enforce the distribution he recommends.
One sees precisely the same tension in his account of state legitimacy (on the
pastiche interpretation): he needs to rest it on voluntary acts in order to pre-
serve even minimal liberty in the citizen and to make any wave in the direc-
tion of human autonomy before state power. But the bottom line is that he
must have state power, either with your enthusiastic participation or over your
objections or attempts to withdraw.

The most basic problem is in the gap between the blank happy bureau-
cratic spread-sheet abstraction of the theory of justice and the way people actu-
ally behave when they possess all the weaponry and, with your help, constitute
the object of a cult, with all its iconography and pageantry. You can go ahead
and specify the precise distribution that would be just, but the people you
empower to realize it may use that power in their own self-interest, class inter-
est, race interest, religious interest, or merely to irritate everyone with infinite
regulations. And it must be said that justicial views are specifically designed to
encourage cults of the state. In Plato and in Rawls, justice is understood as a
pattern of distributions of goods and functions. The only thing that can realize
this goal, which is nothing less than the comprehensive good or happiness of
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all humanity, is state power. The state is here cast in the role of redeemer,
indeed, our only source of redemption in this world. On a purely justicial view,
no violations of the individual rights of citizens (say herding them into cattle
cars and dropping them oft in mass graves) and no utilitarian disasters (say again
the same) have any tendency to show that state power is not justified overall.
Although these violations are not compatible with justice (of course, Plato toys
with infanticide and so on as strategies of good government), by definition
there can be no source of justice but the state. Even if every existing govern-
ment had degenerated into a tyranny and a war machine—and the historical
record is close—we would still go on busily constituting states and handing
their representatives the tools and cachet with which to benevolently redistrib-
ute the goods or develop atomic weaponry as the case may be.

We ought to consider powers, along with wealth and freedoms, as social
goods and as objects of distribution in a Rawlsian-style scheme of justice.
Rawls does not explicitly do this, but it is a hard idea to avoid, once it occurs
to you, since power is intimately connected with the other social goods, and
since the pursuit of power appears to be a feature of rational contractors: it is
the kind of thing one would seek to assure oneself of in an original position.
If so, the contractors in the original position find themselves in a quandary. To
guarantee the minimum acceptable equality of freedom and wealth, they must
constitute an extremely effective and dramatic hierarchy of powers. Indeed,
there has never been a general asymmetry of human power that can possibly
match that which the state deploys by definition. The distributive schemes
Rawls calls for can only be achieved by state power, that is, by the monopoly
of violence. We might say, roughly, depending on what you mean by power, that
this entails handing all of it to some folks while stripping it from others entirely.
Obviously, this presents a standing threat to the just distributions of all other
goods. But if power itself is construed as a basic social good, then Rawls’s posi-
tion is flatly contradictory, because the original contractors cannot guarantee a
minimum decent portion of the other social goods to themselves without ren-
dering themselves subject to an abject disempowerment. From this point of
view, even accepting more or less all of the assumptions Rawls packs into the
original position, it is not clear that the contractors would not choose anarchy,
or that they can come up with a scheme that is not internally contradictory.

111

Communitarian political philosophy has been remarkably unconcerned with an

account of state legitimacy, and this is revealing. For communitarianism, values
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and institutions emerge locally and are justified by local practices, by the con-
stituent practices of a community, such as its ideas about membership and auton-
omy. No global justification of something as general and abstract as “state
power” is forthcoming on such a view, though specific states might perhaps be
justified in virtue of local values and identities. This seems to be a considerable
advantage over the alternatives. Here I briefly consider what a communitarian
justification of state power might look like and include it as a foil to Rawls,
which is of course one of the ways that communitarians understand their own
position. I suppose the justicial category might be a fairly decent fit for com-
munitarianism if the argument is that a state is legitimate insofar as it realizes a
conception of justice—or some other central set of values—that emerges from
the community it rules.

Communitarian political philosophy has not, again, made it one of its
important tasks to give an overall justification of state power, but it has given
hints, and there is no doubt what the general approach would be. Michael
Sandel says this: “For a society to be a community in this strong sense, com-
munity must be constitutive of the shared self-understandings of the partici-
pants and embodied in their institutional arrangements.”” This is a modest or
modified Hegelianism, and though I discussed Hegel under the rubric of con-
tract theories, he is of course no contract theorist. Nor does he fit comfortably
into the present category of justicial theories. We could perhaps give an Alas-
dair Maclntyre/Sandel/Charles Taylor (the philosopher, not the criminal
against humanity)-style justification along the following lines: justice consists of
a set of a set of rational practices by which a community embodies its consti-
tutive values in a scheme of distribution, or a set of distributive principles, or a
structure of institutions. We need not add the Hegelian superstructure on
which these institutions themselves are the inevitable unfolding of the yackety
smackety. Where these values are indeed adequately embodied in a set of state
institutions, there the state’s power is legitimate. I leave a detailed plausible for-
mulation to advocates of the view.

Communitarianism follows from and implies a vision of human selthood
that traces itself to Aristotle and Hegel, with versions here and there in
Wittgenstein and Gadamer, for instance, and which is very elaborately set out
by Maclntyre. Sandel’s version:

[W]e cannot regard ourselves as independent [in the way Rawlsian liberalism
demands| without great cost to those loyalties and convictions whose moral
force consists partly in the fact that living by them is inseparable from under-
standing ourselves as the particular persons we are—as bearers of this history,

as sons and daughters of that revolution, as citizens of this republic. . . . Alle-
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giances such as these are more than values I happen to have or aims I “espouse
at any given time” [Rawls]|. . . . To imagine a person incapable of constitutive
attachments such as these is not to conceive an ideally free and rational agent,

but to imagine a person wholly without character. (Sandel, p. 179)

I am personally attracted to the organic, historical account of real human
groups and practices in communitarian philosophy, and no anarchist short of
Max Stirner would object to the idea of community in general. Far from it: we
need the idea of community more than any statist. But the reasons we do are
revealing. It is ironic that the values in which people’s deepest identities con-
sist, the spontaneous values that are made in each community as a rational
grappling with its environment, the values that give shape and meaning to the
lives of each person, must be enforced with overwhelming weaponry and a gar-
gantuan prison system. To the extent that these values must be imposed and
enforced by coercion, they are not the organic values of the community in
question. On the contrary, the coercion by which the community’s values are
impressed upon the bodies of the members of the community is inimical to the
status of the group as a community. Where I can behave as a good member of
the community—that is, act in accordance with my own deepest identity—or
face dispossession and incarceration, there my identity is not articulated in that
community, and my values are not reflected in or are not a reflection of that
community. More precisely, the question of whether my identity is thus
reflected (like the question of whether I consent) cannot arise. Nor does the
coercive authority need me to share any particular set of values, though it will
possess some power to disseminate whatever values it likes, calling them the
organic values of the community.

One possible move here would be to associate state forms with partic-
ular communities, so that an Islamic theocracy would be an expression of the
community in Iran, a liberal democracy of the United States, a constitutional
monarchy of Britain, and an emperor system in China. One thing that we
would have to do immediately is point out that all these forms have been
imposed not only through an upwelling of community spirit, but also by
conquest, so that if we asked the Kurdish population of Iran whether a Shi-
ite theocracy is the expression of their identity, or the Native American pop-
ulation whether they favor majority rule, or the Irish how enthusiastic they
are about the Queen, or the people of Tibet whether they think the Chi-
nese Communist Party crystallizes their community values, you might not
like the answer. The modern nation-state, that is, fits the communitarian
model with extreme imperfection, and relies on crushing and homogenizing

rather than expressing and venerating local community traditions. A world
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of actual communitarian states would have many, many more states than ours
does, as well as far, far less coercion.

On the other hand, if we take the fact itself that some state structure does
actually rule a given geographical area as evidence that it expresses the indige-
nous communities of that area, we are back to rank Hegelianism, back to the
amazing conclusion that the legitimacy of any given state is established by its
actuality. The proper reply to that position is simply to rip the state to shreds—
to assassinate its leaders, blow up its buildings, burn its statutes—and then claim
the legitimacy of actuality.

There is, of course, a reactionary flavor in some communitarian thought
(not that I reject views on the grounds that they are reactionary), and com-
munitarians, above all Maclntyre, often ascribe the overwhelming coercive
force of the state to the crisis of identity in modernity. There are certainly
more people incarcerated right now than at any time in the history of the
world, for example. But that is primarily because in modernity people have
become unmoored from their communities, from the values they espouse
and the identities they constitute. The diagnosis of modernity is basically
early Marx, who frames it in terms of alienation: we are alienated from the
organic communities from which we emerged at some point, dehumanized
by our economic circumstances. It is very hard to evaluate such claims, and
it may be that the small cohesive communities that the communitarians love,
especially the Athenian polis, were also extremely alienating in their own
way. At any rate, they were certainly capable of producing skeptics about
their own way of life, as well as criminals, coups, and decadence. What is
ironic would be to say that we have lost our sense of community, our real
organic connection with one another; therefore we have to institute a com-
munity by coercion. By the communitarians’ own standards, a genuine
community is not something that can be produced, like a gadget, by social
technologies. Their models of communities are not utopias, invented and
enforced: indeed it is that tradition that they most explicitly reject. So it
would seem that state policies to create communities by coercion are by def-
inition doomed to failure, they would always have precisely the opposite of
their intended effect.

There is a slight disingenuousness about communitarianism on such ques-
tions. It argues that there is no human selthood in isolation from a culture, a
language, or a set of practices. Then, perhaps, it argues that English should be
declared the national language of the United States, a law enforceable by coer-
cive measures. To the extent that a communitarian is not also an anarchist, he
in fact regards community not as the ultimate source of values and so on, but
as something defined by people with power and imposed by the gun.
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v

A variety of views might make the legitimacy of authority rest not on the legit-
imacy of rulers or institutions but on the legitimacy of law. At a first stab, one
might be worried about whether laws are the sorts of things that can rule or
exercise power or however we might phrase this. Laws appear to be texts—
either abstract objects or ink stains on pieces of paper. Neither of these seems
to be a particularly promising candidate for wielding authority. It strikes me
that we should be doubly on guard here for the typical mystifications of power,
and that appealing to the legitimacy of the law, not speak of its majesty and so
on, is merely an obscuration of the exercise of coercion of human beings by
human beings. Whatever may be the rule or authority of law, it seems to
depend in the end on the coercive power of some people over others. At least,
laws as opposed to rules of thumb, friendly guidelines, or moral injunctions
seem to be invariably backed by coercive force; that is, it is at least a necessary
condition for something to count as a civil law that it is backed by coercive
force. This could make you suspicious that the law is a kind of fog (the squid
of state inking the waters of society) between you, the chump—I mean citi-
zen—and the people actually working the coercive machinery.

Perhaps we should be a bit more respectful and circumspect on this mat-
ter. It is true that a situation in which the sovereign power rules by a system of
laws, where the laws are applied fairly consistently overall (perfection being far
too much to ask, as every system of legal administration is distorted by what-
ever are the power differences among groups), is not precisely the same as one
in which the sovereign rules by a series of arbitrary decrees. The basic problem
of all coercive states is true here as well: constitute a power that is sufficient for
the enforcement of the laws, and you constitute a power that is easily the
biggest threat to this enforcement. Even on an everyday basis in societies char-
acterized by the “rule of law,” the authorities tend to exempt themselves from
their own enforcement. Furthermore, to institute and preserve a system of laws
requires actions precisely defined by the law itself as illegal, as in forced taxa-
tion (theft), imprisonment (kidnapping), licensing procedures (extortion), slav-
ery (conscription), and so on. Of course, we might say that extortion is differ-
ent from coerced licensing in virtue of the latter’s legitimacy. Given that the
actions are otherwise basically indistinguishable, I say: prove it. Or: you're argu-
ing in a self-enclosed and self-serving circle.

A sovereign power in a rule of law is by definition what is not subject to that
law, as Hobbes, for example, might have argued. This makes the idea of the “rule
of law” appear paradoxical at its heart. Indeed it has suggested to many anarchist
thinkers that every assertion of state legitimacy is at its heart paradoxical and that
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state power always entails a suspension of the moral principles by which it is itself
justified. I suggest that the more one reflects on this assertion, the more obvious
its truth becomes. Indeed and foundationally, the state authorizes itself to kill and
prohibits murder; the state cannot exist except in the midst of this contradiction;
the state just is this contradiction. Of course, laws can be rigged up however you
like, and I can prohibit you from killing by law while enthusing by law about the
technologies of death I wield. I can prohibit theft, then specify procedures by
which I can take your stuff. This makes of the rule of law the merest mockery.
Well, it is the merest mockery, one way or the other.

Thus one might not really need to get anywhere close to the actual issue
of legitimacy, letting the matter rest on the hypocrisy and self-delusion. But let’s
hit it anyway. One traditional way to put the question would be: what makes a
law legitimately coercible? This would be equivalent to the question of state
legitimacy if it was essential to state legitimacy that it proceed through such
laws, which we may require to be the result of a certain legislative process, to
be publicly promulgated, not to be cruel and unusual, and so on, though we
must also rig up the laws, or at least the enforcement of the law, so as to exempt
the agents of the state in certain systematic ways.

The first traditional answer is provided by positivist legal theory, associated
with utilitarianism, which locates the legitimacy of law precisely in force,
whereby to say that one should obey the law is simply the prudential dictum
that one should avoid punishment. This has the advantage of being hard-nosed
and realistic, of not appealing to any occult entities. But it has extreme disad-
vantages as well. For one thing, as it stands it is circular, and it justifies the coer-
cion on the grounds that it is coercive. Of course one feels that this is no jus-
tification at all, and it certainly supports the principle “don’t get caught” as
much as it supports the dictum “observe the law”” Nor is this a mere quibble,
as most people do disobey the law and do try not to get caught doing it.

The rival to positivism in the tradition is an Aquinas or Locke natural law
theory on which the coercibility of legitimate law is held to rest on the fact
that the law has an antecedent moral force and expresses a previously existing
moral principle. The basic problem with this view, of course, is that it lends no
legitimacy to the laws of states per se, and in fact it is perfectly compatible
with—indeed, it entails—holding that we have no duty of any kind to obey an
unjust law, which in turn entails that, qua law of a state, the law has no force.
Unless sheer submission is itself a natural law (a view that has been assayed
more than once), on the most forceful natural law accounts it is not as civic law
but as moral law that principles of justice, or reason, or nature, or God address
us. It is hard to see how one would carve out exceptions to these principles on
behalf of the law of a state; the moral force of the basic principles of morality
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has nothing to do with their status as civil law. Natural law theory justifies,
indeed prescribes, civil disobedience, and the moral legitimacy of civil disobedi-
ence entails anarchism, as all its consistent practitioners have understood in their
hearts. That is, if you are within your rights, or indeed obliged, to violate laws
that in turn violate your conscience, then the law of states has no moral force.

I suppose there are the social constructionist approaches to law which
might also have a communitarian flavor. The law on this account has legiti-
macy as embodying the sense of a community, and its force rests on a kind of
conceptual consensus, perhaps one that resides at such a deep level that it does
not typically rise to consciousness. Laws are authorized as “forms of life” or
are entailed by actually constitutive practices. It is an interesting view because,
one would think, it would provide procedures—democratic procedures,
surely—by which the moral temperature of the community could be taken.
As has been often said, this is a process that becomes more and more difficult
as communities become more cosmopolitan. Who has actually participated
and who actually agrees or employs the constructions as realities? Not every-
one maybe. Dominant groups only, perhaps. At any rate, ask yourself: how can
we throw a social construction into question? I suppose the mere fact that we
are throwing a social construction into question is a moment in its disintegra-
tion as a social construction, since questioning it demonstrates its denatural-
ization. The very acknowledgment that something is a “mere” social con-
struction is a moment in its disintegration as a social construction. Ask
yourself: exactly what do you owe to particular social constructions and the
people who construct them? What exactly is the force of any given social con-
struction to bind those who don’t already recognize its binding force? What
happens when there is a clash of social constructions, as when some people
think it’s normal or harmless to smoke marijuana, while others think it is
sacred to god to smoke marijuana, and still others think such behavior should
be punished by lengthy prison terms? This example might make you wonder
whether, if we put the legitimacy of the law at the mercy of actual social atti-
tudes or behavior, it in fact has any legitimacy at all, or how, in these circum-
stances, we could decide which laws have legitimacy. At least it might start you
wondering again why forms of life have to be enforced by weapons. In fact, I
should think that the status of something as a law shows, in some cases, pre-
cisely that there is a problem in the social agreement about it.

We might try to take seriously a Kantian bootstrapping operation in which
we derive the legitimacy of the law from the conceptual conditions imposed
by the very idea of law. We might assert that the status of any injunction as a
law carries with it as a conceptual precondition of universality. You cannot
make or acknowledge a law without at the same time admitting or believing
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or assuming it to be valid for all persons at all times. Of course, as far as that
goes, this does not distinguish law from any sort of assertion that puts values
into play: judgments of beauty, for example, on Kant’s account. Even if we stip-
ulated that law is always universalized in this sense, it certainly does not follow
that it is, in fact, legitimate. If this did follow, every single thing that has ever
been held to be a law would be legitimate, a conclusion at which even the most

dyed-in-the-wool ink worshiper would presumably balk.

\Y%

Habermas’s account of legitimacy is, like Rawls’s, a chimera of traditional
views. Famously, Habermas detects a “legitimation crisis” and seeks a way
through and into the future.

Modern law presents itself as Janus-faced to its addressees: it leaves it up to
them which of two possible approaches they want to take to law. Either they
can consider legal norms merely as commands, in the sense of factual con-
straints on their personal scope for action, and take a strategic approach to the
calculable consequences of rule violations; or they can take a performative atti-
tude in which they view norms as valid precepts and comply “out of respect
for the law” A legal norm has validity whenever the state guarantees two
things: on the one hand, the state ensures average compliance, compelled by
sanctions if necessary; on the other hand, it guarantees the institutional pre-
conditions for the legitimate genesis of the norm itself, so that it is always at

least possible to comply out of respect for the law.*

The first condition is a recapitulation of legal positivism. As such, it perhaps for-
swears rather than solves the problem of state legitimacy: obviously the fact that
a law is actually enforced has no tendency at all to show that its enforcement
is legitimate, on pain of endorsing the notion that sheer force makes a moral
claim, that you have a duty to do whatever I can force you to do.

The second condition, of course, refers to the procedures by which the law
is generated, that is, under conditions of Habermasian communicative rational-
ity, which among other things presupposes universal free participation in the
deliberative process. It then becomes possible for each person to regard herself
as the author of the law that binds her. This is the social contract element of
Habermas’s philosophy, but it is perhaps more interesting than Rawls’s, which
is merely absurd. Habermas’s social contract is neither a historical fact nor a
conceptual exercise, and it does not rest on a tacit consent of the sort that has
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Rawls asserting that everyone has always already agreed to virtually anything.
The Habermasian contract is a process and an aspiration; ideal communicative
conditions or democratic deliberative institutions are something that we strive
for and that in the long run we hope to approximate. That, I must say, is a
remarkably decent point of view, and it seems to emerge from a critique of
actual power relations rather than a mere attempt to rationalize existing forms
of subordination.

It is worth emphasizing, however, that it remains a mere aspiration. Indeed,
I don’t think any state has ever been able to meet even Habermas’s first condi-
tion: no state has been able assure average compliance with its laws. Lawbreak-
ing is typical in every state, if nothing else because, as states go on, their laws
swarm like mosquitoes. But it would be a more serious objection to say that no
state has achieved a deliberative process that is anywhere close to meeting
Habermas’s conditions on legitimacy, in which factors such as wealth, race, cit-
izenship status, and so on are irrelevant to political participation. The idea that
any existing regime approximates that condition is false on its face.

It is not ridiculous to think that there could be a good theory of the
legitimacy of the state according to which it is possible for a state to be legit-
imate but according to which no state that has ever existed has actually been
legitimate. This, of course, is a position that might lend some comfort to anar-
chists, especially to the extent that a realization of the conditions of legiti-
macy was seen to be in practice extremely unlikely. Then again, anarchism
itself is extremely unlikely.

Nevertheless, Habermas’s theory is not plausible. The very nub of it is the
notion that each person can conceive herself to be the author of the laws that
bind her: “From the standpoint of legal theory, the modern legal order can draw
its legitimacy only from the idea of self-determination: citizens should always
be able to understand themselves also as authors of the law to which they are
subject as addressees” (Habermas, p. 449). After hundreds of pages devoted to
such topics, I yank my gaze from Habermas’s text unsure about whether he is
asserting that each person must actually be the author of the laws that bind her
or that she must believe of herself that she is their author. I suggest that fatal
problems lurk on either side.

The sense in which each person in any state is the author of its laws is
peculiar and highly attenuated, even where perfect communicative conditions
have been achieved. It sounds like she drafted the laws, made them up and
wrote them down, and it gets its little whiff of liberty from this basic meaning
of the term authorship. Indeed, who wouldn’t be satistied to be the lawgiver for
oneself (though I reserve veto power)? This amounts simply to self-sovereignty,
that is, to anarchy. Or it may be taken to mean that one really consents to the
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laws, which is of course false under any possible deliberative process short of
the sudden unexpected ontological transformation of our species: the emer-
gence of a general will that is also an annihilation of all individual wills. Or it
could mean that one roughly agrees to the conditions of deliberation, which
one must, ultimately, due to the fact that one is the sort of creature that can
engage in communication, and hence in some implicit way to its results. This
appears to be what Habermas means, of course. To call this “authorship” seems
a trifle disingenuous.

I get the feeling, however, that his authorship is a fiction, precisely because
every formulation deflects the question. One could put it less pejoratively and
say that it is a state of mind or a phenomenological event: one really does forge
a general will by forming the impression of a unanimity.You must be able to regard
yourself as the author of the laws, even though you are (of course!) not their
author at all. Among its many other problems, for example that it appears merely
to be the inculcation of a delusion of some kind, such an impression or feeling
of unanimity is something that has cursed our species. It is at the center both of
totalitarian political theory and of real genocides. If it is not supposed to be
based in actual self-sovereignty, it merely serves the purposes of power.

It is, as it were, at this crossroads with totalitarianism that Habermas
mutates from a kind of visionary of democracy to a spokesman for a truly
chilling vision: a world state governed by a rational and indefinitely large
bureaucracy. Once everyone regards themselves as the author of the shelves
of regulations imposed by this bureaucracy (for which, in Habermas, the
European Union is the model), then acquiescing in them all, including those
one reviles and rejects, is an expression of one’s autonomy.You are the FCC,
the FDA, the DEA, the DHS, the NSA of yourself. You the author of the
wars you regard as unjust; you love what you hate, accept the principles you
violate, create what disgusts, imprisons, or beats you.You are the author, in
short, of your own degradation.

\Y%

One very clearly justicial account of state legitimacy—and the most plausi-
ble account I have seen—is sketched by Randy Barnett in Restoring the Lost
Constitution. It rests on a conception of inherent rights but is not a contract
theory, a disarming approach, at least to me. First of all, Barnett gives an
extremely clear statement of the paradoxically totalitarian implications of

social contract theory:
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The fiction of popular sovereignty becomes dangerous when legislatures are
conceived of as a surrogate for “We the People” themselves. Because “the
People” can “consent” to alienate [almost] any particular liberty or right . . .
legislatures, as the people’s surrogate, can restrict almost any liberty and justify
it in the name of “popular consent.” In short, if legislatures literally “represent”
the people, then anything the legislature “consents” to is consented to by the
people as well. This means the fiction of popular sovereignty allows a legisla-

ture to justifiably do anything it wills.”

We have already seen ample reason to believe that all the scare-quoting is jus-
tified. Because Barnett is a believer in natural or inherent rights and regards the
state as instituted to preserve such rights—a basic tenet of Lockean and Madis-
onian democracy—and because he regards the fiction of consent as a totalitar-
ian moment, he detaches the natural rights from the social contract aspects of
democratic political theory.

Barnett’s strategy for legitimation also rests on legitimating the law
rather than the state per se. At any rate, here is the nut: “[A] law is just and
therefore binding in conscience [hence, legitimately coercible], if its restric-
tions are (1) necessary to protect the rights of others and (2) proper insofar as
they do not violate the preexisting rights of the persons on whom they are
imposed” (Barnett, p. 44). Framing the theory in terms of necessity and pro-
priety, a felicitous idea in itself, is intended to connect the view to the
“sweeping” clause of the U.S. Constitution, which gives the Congress the
power “to make all laws which shall be necessary and proper for carrying
into Execution the foregoing powers, and all other Powers vested by this
Constitution in the Government of the United States, or in any Department
of Ofticer thereof” (Article 1, Section 8). So among other things Barnett’s
account of legitimacy for law is intended as a (libertarian) reinterpretation
of the Constitution. He continues:

The second of these requirements dispenses with the need to obtain the con-
sent of the person on whom a law is imposed. After all, it a law has not vio-
lated a person’s rights (whatever these rights may be), then that person need
not consent to it. The first requirement supplies the element of obligation. If
a law is necessary to protect the rights of others (again, whatever these rights
may be), then it is obligatory for the person on whom it is enforced as pro-
tecting that person’s rights is obligatory on the legal system itself. Persons have
an obligation to obey such a law just as they have an obligation to respect the

rights of others. (Barnett, pp. 44—45)
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This account of course rests on the presumption that the idea of natural rights
can be made good, but I do not reject it on those grounds; I am, like many
anarchists, at least provisionally sympathetic to the idea of natural rights.

A few things to notice. First, the view does not rest the legitimacy of a law
on its being the law of a state, for example, on its having been passed by a leg-
islature or proclaimed by a sovereign. The obligation we are under to obey laws
that meet Barnett’s standards are obligations we would, on his natural rights
presumption, be under to obey any set of rules, violations of which would
compromise people’s inherent rights. That is what we should expect to emerge
from the natural rights tradition with which Barnett identifies himself. In that
sense, this is no argument for state legitimacy, though it is compatible with state
legitimacy insofar as a state limits itself to the functions prescribed in the prin-
ciples of necessity and propriety, or rather, limits itself to activities that are com-
patible with these principles.

These limitations, however, are extremely stringent, and no existing state is
anywhere near meeting them: every existing state employs coercion in ways
incompatible with these principles. That should begin to make you wonder
whether such principles are of any practical moment with regard to state
power. This might again be framed as the sort of argument I turned against util-
itarian accounts of legitimacy: actual states, far from helping us achieve the sort
of justice Barnett envisions, are the most massive violators of it, and constitut-
ing a power capable of coercing obedience to legitimate laws is also constitut-
ing a power capable of coercing obedience to arbitrary will, or massive viola-
tions of the natural rights of some group, or of everyone. Given that no state
has ever for a moment observed the limits Barnett imposes, it is not clear that
as a rule state power is justicially preferable to anarchy on Barnett’s account.
This is a conclusion to which Barnett might happily agree.

The sort of state legitimated on Barnett’s view, if any, is what has been
termed “minarchist”; Nozick is a proponent of a similar structure. The justifi-
cation of state power rests on its extreme minimalism. It is not even clear that
there can be a state that observes these limits. Show me a state, for example,
that does not confiscate people’s property or regulate its media and economy.
These functions are (often) incompatible with legitimacy on Barnett’s view.
That view has this in common with the social contract theory it rejects: it
legitimates the state to the extent that the state approaches a condition of
anarchy. Indeed, we have seen this a number of times with regard to a num-
ber of points of view, enough to propose it as an axiom: The greater the power
of the state that is legitimated on any account of state legitimacy above a cer-

tain tiny minimum, the less plausible that view is. This is true even of the util-
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itarian justifications, because the more power one constitutes, the more poten-
tial there is for death and destruction. It is true with regard to communitari-
anism, true according to any view that requires consent, true on any view that
demands justice. That all these accounts in their most plausible forms keep
pulling you back away from state power is interesting. State power can plausi-
bly be held to be legitimate only in tiny quantities. In the constitution of all
actual states, these quantities have been massively exceeded, and no state can

be constrained to observe them.

CONCLUSION OF PART II

The attempt to justify state power ethically has made no substantial progress for
centuries. Indeed, for two hundred years, philosophers have rested content with
recapitulating Hegel, Locke, or Hume, or constructing collages, such as those
of Rawls and Habermas. Of course, probably the best policy is to approach the
monuments of the intellectual tradition in a posture of respect, with a pre-
sumption that they were produced by smart people thinking hard and so can-
not be merely ridiculous. With regard to the arguments that have been offered
for the legitimacy of the state, I cannot manage to assume this posture. The
arguments themselves are pitiful—riddled with holes, rationalizations, and
dreams of submission dressed in the leering semblance of rationality.

And whatever you may think of the motivations, the arguments themselves
are shockingly fallacious. One strives by any means to justify the central moral
fact of one’s life: one’s destruction as an autonomous human being; one’s per-
vasive use for the purposes of others; one’s tininess, impotence, and one’s col-
lusion in this tininess and impotence; one’s need for it, love of it. One is an
insect by choice, by commitment, by history, by necessity, though hardly by
philosophy. And when it comes time to argue, one argues as an insect would
argue. One philosophizes like a gnat.

“Locke,” “Rousseau,” “Hegel,” “Habermas” are sounds that reverberate
through human history like the tolling of great big bells. They have their
moments: Locke’s epistemology, Rousseau’s philosophy of education, the
very idea of the philosophy of history, the lovely dancing delight that is the
prose style of Jurgen Habermas. But their books are also all contained within
the still-emerging world-historical destiny of the state, not to speak of its
patronage systems and threats of repression. There may be better justifica-

tions of the existence of the state than they came up with, but any candidate
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had better start more skeptically, by feeling actually threatened and under-
mined by anarchism. So we anarchists must do all we can to destroy their
arguments and any others that may eventually be put forward. Only thus can
we serve the cause to which we are all, ultimately, committed: the destruc-

tion of human moral autonomy.



part Il

toward
something
else




This page intentionally left blank.


yanulada
This page intentionally left blank.


chapter five

silhouette of an anarchism

In political philosophy, sheer destruction is necessary and
beautiful. But starting with my mom, people are always pressing me to articu-
late some positive vision of the polis, as though blowing shit up wasn’t a task
to occupy a productive lifetime. At any rate, I do intend to develop a history of
a certain sort of individualist anarchism and a set of guidelines that will enable
future generations to answer their most pressing question: what did Sartwell
think we should do? That will be another book, bigger than this one and less
annoying. Meanwhile, having cleared the world of its existing states, I just want
to sketch my vision of where we go from here.
I aspire to an anarchism that:

(1) rests on the idea that each person is the owner of herself, or is self-sovereign;

(2) takes the individual human body to be the primary location of conscious-
ness, identity, decision, and responsibility;

(3) is fundamentally nominalist with regard to collective entities such as peo-
ples, classes, nations, institutions, families, and so on and thus seeks to explain
the action of such entities by appeal to the states and transformations of the

individuals out of which they are composed,;
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(4) does not regard human beings as merely self-interested or incapable of
altruism;

(5) does not regard human beings exclusively in their economic aspect and
does not seek to reduce human action to a single dimension of causation,
but rather to recognize a plurality of personalities and motives;

(6) emphasizes the connection of the individual to other persons as constitu-
tive of individuality, but asserts that an affirmation of individuality is the
first moment in re-establishing this connection;

(7) emphasizes the connection of the individual to the order of nature—to
nonhuman creatures and inanimate objects—and its constitution out of
such relations;

(8) is not an amoralism or an immoralism or a libertinism but is compatible
with and encourages conscience and self-discipline;

(9) does not prescribe any particular set of social arrangements but leaves such

arrangements to the voluntary decisions of individuals.

The content of these ideas is best left to a discussion of their history, of
which I intend to write some version as the years stretch into decades. Never-
theless, some clarification is in order. Let me precede that, however, with a brief’
discussion of my strategy in arguing about moral norms.

I do not have a well worked-out metaethical theory, that is, a theory about
the ground of moral claims and a general strategy for establishing such claims. I
am not even sure whether such a theory should be teleological or deontologi-
cal, though I tend habitually toward the latter, and I believe that to be adequate
to widely-shared moral intuitions, a moral theory would have to use both cri-
teria. This makes it sound like I am an “intuitionist,” and I am willing to accept
that label to the extent that it means I think fundamental moral intuitions do
not admit of and do not require rational underpinnings or reduction to a single
principle or dimension of evaluation. Such a position foregoes any pretense that
it can demonstrate its truth to those who disagree, or even have any real lever-
age in persuasion. My claims, then, will be convincing—even provisionally as
being the sorts of things that could be convincing—only to people who share
certain fundamental intuitions. This is important, however, as being an applica-
tion of the individualism I endorse. I do not seek to constrain you to believe
(though I'm not above a bit of brow-beating, as you know if you’ve made it this
far): I ask you whether you do not agree. My basic strategy is fundamental to my
ethical stance itself: I assume that certain features of the way I understand myself
are common to the self~understandings of others, and I ask that we resolve to
accord to others the rights or the understandings that we extend to ourselves.
For example, I have no knock-down argument that recreational torture—tor-
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ture for the sheer enjoyment of it—is wrong. But I do not want to be tortured.
I assume that you feel the same. And if you do, then I ask you to join me in con-
demning torture when it is performed on people other than ourselves as well.
Specifically, I do not want to proceed on the assumption of my own supe-
riority to other people, though obviously I'm superior to you or I'd be reading
your book. I do not want to assume that whereas, for example, I can control my
own behavior in some respect, you cannot. I do not want to assume that while
I would not start pillaging if there were no policemen, you would. It’s not that
I am asserting that I am an exemplary person and so I assume everyone else is;
I am assuming not only that there are certain moral intuitions that are widely
shared but also that I am, on average, no better or worse than other people in
the dimensions picked out by those intuitions. Arguments in political philoso-
phy too often are explicitly elitist: they assert that while, of course, people like
us are trustworthy free men, people like them must be continuously restrained.
At any rate, there is a universalizing move implicit in what I'm saying, which
may be no more than the golden rule extended as a strategy for achieving moral
understanding of others through examination of ourselves. I daresay such an idea
is conceptually problematic, and I admit that I can’t show that it’s true or prefer-
able to other moral stances or standards. But I ask whether you share this point
of view, or whether you want to share it. If you do, we can at least keep talking.

Now on to the basic aspects of an anarchism.

(1) An anarchism that rests on the idea that each person is the owner of herself, or is

self-sovereign.

The idea of self-sovereignty does not necessarily have to be accounted for in
terms of ownership, as I have done above, and admittedly the idea that each
person is the property of herself has the ring of paradox or tautology. Specifi-
cally, the idea of self-sovereignty develops out of early nineteenth-century anti-
slavery thought, in which it is a way of attacking the idea that it is possible to
own other people. The idea that people can be owned reduces people to the
status of mere things or destroys the moral claim that they make as human
beings or as whatever sort of things count morally. That is why people such as
William Lloyd Garrison and John Brown held slavery to be the sum of all
sins—not merely something bad but the very emblem and essence of evil.
One way to put the idea is that each person is the sole owner of herself.
This is to affirm, first, that I have a fundamental right to dispose of myself as I
see fit. I conceive this to be as fundamentally incompatible with state power as
it 1s with slavery. The idea of self-sovereignty affirms that there is a region of
autonomy around each person that it is wrong to violate. It is not only those
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who advocate slavery who deny this view; various forms of collectivism do not
take individual persons seriously as making a moral claim and seek to operate
over persons at the level of groups, races, genders, classes, nations, and so on.
The result of such procedures is, precisely, slavery; they reduce individual per-
sons to chattel, or do not take seriously any claim they may make to autonomy,
on grounds that might be called ontological: they do not in some sense believe
in the existence of individual persons, or perhaps they regard individual human
persons as mere epiphenomena of capitalism or something.

This idea, I believe, can be refuted by the demand for honest introspection.
Indeed, since it is incompatible with the very idea of introspection, it will not sur-
vive this process even momentarily. I would ask Chairman Mao, for instance,
whether he believes himself to be the center of his own consciousness, or whether
he, himself, would feel violated by being led off in chains and forced to work in
the fields twelve hours a day. Is it he who writes, who rules, who sees the red flag?
Is it he who lusts, who swims the Yellow River, who shakes the hand of Nixon?
Or is it a class, a people, the spirit of a time? If he answers in terms of collective
entities, those of “Marxism-Leninism,” for example, I suggest to you that this is
simple mental illness, which in this case leads to massive slaughter. In Mao’s imag-
ination, the individuals he expunges have no reality. They are a kind of mass of
stuff, as he is the embodiment of the future; everyone involved is relieved of their
individuality and can then be removed from this earth without harm to anyone.

One cure for people who sincerely decenter consciousness into collective
entities, and hence do not take individual autonomy seriously, would be to sub-
ject the proponent to physical pain. Now: who is having this pain? What is it
like to have this pain? Where is this pain? That the individual body is the locus
of pain is enough, at any rate for the consciousness associated with that body,
to want the pain to stop, to demand that, if someone is causing it, that they
cease, and so on, while other bodies sharing your class consciousness are not
aware of it at all. Bill Clinton may have felt your pain, but there he was on tele-
vision, smiling as you writhed.

If a philosophy does not take the autonomy (or for that matter the pain)
of each person seriously and does not take it as fundamental, I believe that, as
the product of an individual consciousness, it is hypocritical. But further I
believe it to be a conceptual genocide; it justifies murder, or rather denies the
very possibility of murder, since killing individual human bodies is killing
things that have no real or independent existence, much like killing bees for the
sake of the hive or amputating limbs for the sake of the body.

One might call this ethical emphasis on individuality and autonomy Kant-
ian. I am not trying to deduce it transcendentally, however, but through an
examination of the reality of what happens when we cease to take the auton-
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omy of persons seriously, and the reality of what you yourself feel and believe
when your autonomy is violated in ways of which you become conscious. The
most radical abolitionists, Henry Wright and Nathaniel Rogers, for example,
held that human governments which rested on coercion claimed ownership in

persons and were, in the precise and literal meaning of the term, slave masters.

(2) An anarchism that takes the individual human body to be the primary location of
consciousness, identity, decision, and responsibility.

This follows essentially from (1) or perhaps (1) follows from it. There are vari-
ous ways in which consciousnesses can come into alignment; indeed, commu-
nication might be defined as the sharing of consciousness, and certain intense
collective experiences yield the sensation that one’s consciousness is lost, gen-
eralized, or merged with others. Nevertheless, consciousnesses are fundamen-
tally detached from one another to more or less precisely the degree that
human bodies are detached from one another, though of course human bodies
join one another in various ways on various occasions. This is even inscribed in
the language we use to describe moments or dimensions in which conscious-
ness seems to become shared or collectively embodied. Communication, like
perception, is essentially a physical transaction by which bodies penetrate one
another. But the permeability of bodies hardly shows that they have no reality:
quite the contrary. Even the very idea that we can communicate with one
another supposes that we are separable from one another, that our identities are
distinguishable, even if put at stake in the very act of communication.
Responsibility, we might say, is correlated with autonomy or is identical
with it. The fact of our responsibility is the fact of our autonomys; this is not
primarily an assertion of what should be but of what is the case. One of the
problems with, say, Maoist collectivism and with chattel slavery, is that they are
incompatible with the autonomy of persons. Viewed from another side, they
are incompatible with moral responsibility because they make the subject of
responsibility into a fantastic something-or-other, as Kierkegaard would put it,
thinking of Hegel’s view of history. A theory on which there is no autonomy
or on which identity inheres fundamentally in classes, nations, races, genders,
or communities—or in general views that enthuse about the social construc-
tion of the self—provides a universal excuse. That I treat you as a mere thing
or that I kill you neither violates anyone’s autonomy, since there is no such
thing as individual autonomy, nor renders me guilty of anything, since I am
not fundamentally the agent that acts. A principle acts, or a group acts, or the
world acts, or history acts, and the fact that I pull the trigger and you end up
in a shallow grave is neither here nor there. This is actually the most severe
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moral problem of this age, in which huge bodies of people form up into
killing machines and in which the individuals involved are specifically released
from moral responsibility for what they do.

Indeed, this we may say is the moral essence of the state and perhaps really
its ultimate purpose: to form people up, or ball them up into something, to
homogenize them or blend them into a single body—the Leviathan, body
politic, or general will—mashing people like potatoes for the purpose of reliev-
ing everyone of responsibility for the killing, the robbery, the extortion, the
kidnapping. The state must be understood primarily as a fantastic collective
agent that relieves the soldier, the judge, and the bureaucrat of responsibility for
whatever can be understood to be an official function. The state is a mecha-
nism for the fantastic reconstruction of human beings into things, that is,
objects with no agency, no autonomy, and no responsibility.

At the war crimes or crimes against humanity trial there is only one
defense: it wasn’t me, it wasn’t even us, it was the functioning of this giant
machine. I was obeying orders. This excuse, I propose to you, is always worth
absolutely nothing; it rests on an ontological mistake: the state’s self-under-
standing as a transcendent being that is capable of expunging or liquidating
persons into sheer functions. That, I repeat, is what the state is for. It is at its
heart a mere, though complete and universal, moral excuse. I assert that this
result follows on every single justification of state power and is more than suf-
ficient in itself to constitute a moral refutation of the entire project. Obviously,
this isn’t some sort of merely academic point in political theory.

(3) An anarchism that is fundamentally nominalist with regard to collective entities such
as peoples, classes, nations, institutions, families, and so on and thus seeks to explain the
action of such entities by appeal to the states and transformations of the individuals out

of which they are composed.

Of course, I continue to use the terms that pick out the abstractions or phan-
tasms I seem to reject: state, government, army, and so on. Though terms like these
are problematic in the sense that one gets the funny feeling that they could turn
out to be meaningless, they are not going anywhere and are fairly essential to
continued communication or at least continued political theory. At any rate, if
one is concerned at all with a semblance or a sliver of autonomy and respon-
sibility, if one actually believes of oneself that one exists, one had better scout a
nominalism with regard to these entities or prepare to acknowledge that one
has already been expunged. These things are, on the account of their fans, Pla-
tonic—the eternal abstract indestructible concepts that account for the reality
we can perceive: the most real things, the only objects of knowledge: the truth.
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With regard to his Forms, Plato went ahead and drew the conclusion that this
world is a mere illusion, and there is no such thing as the human body.

At any rate, I think simple humanity and decency would indicate that we
should take an approach like this: an army consists without remainder—is
nothing but and can be reduced conceptually to—individual human beings and
inanimate objects such as buildings, missiles, uniforms, and so on. Of course we
face a ship of Theseus sort of problem because the actual set of things that com-
prise an army shifts with time, while the army remains the very same army it
was. Thus, we would have to specify identity conditions conceived as a specifi-
cation of the sort of transformations that something could undergo and remain
“the same” army that it was to begin with. But the alternative would seem to
be that the army is not composed of human beings and inanimate objects, but
is an ideal, a persisting independently existing object separable from its physi-
cal components. It might be possible to make such an account coherent and
even to acknowledge, on it, the real-world manifestations of the army, its com-
ponent human beings and textile goods, for instance. However, the moral and
political implications of such an approach are intolerable, just as the moral and
political implications of Platonism were intolerable. Wherever there is an insti-
tution, one should identify it as, and explain its procedures by reference to, the
persons and objects that compose it. Either that or one should expunge one-
self into it, become oneself an abstract bit of an abstract object.

Puzzles about the ontology of the state, specifically about its ontological
self-presentation, have motivated the persistent and otherwise puzzling claim
that the state does not exist at all. Nietzsche and Thoreau, for example, have

expressed such skepticism. Thoreau writes:

To one who habitually endeavors to contemplate the true nature of things,
the political state can hardly be said to have any existence whatever. It is
unreal, incredible, and insignificant to him, and for him to endeavor to extract
the truth from such lean material is like making sugar from linen rags, when

sugar-cane may be had.'

Or in the annoyingly oracular words of Nietzsche’s Zarathustra, who despite
his ancientness seems to be attacking Hegel:

[Wlhatever [the state]| says it liess—and whatever it has it has stolen. Every-
thing about it is false: it bites with stolen teeth, and bites easily. Even its entrails
are false. Confusion of tongues of good and evil: this sign I give you as a sign
of the state. Verily this sign signifies the will to death.Verily, it beckons to the
preachers of death.?
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This denial of the state’s existence is the correlate of the history, which I
traced above with regard to the outcome of social contract theory, of the con-
tinual ontological apotheosis which the state has been achieving in the minds
of its enthusiasts. If the reality of state power tends to generate anarchists, the
ontological self-promotion of the state generates skeptics about its actual
existence. The state in modernity rests on a lie, the sort of lie that is at its most
absurd and obvious in Hegel, and then it spins off hundreds of lies per sec-
ond; it insulates itself from and purports to manufacture the truth. Its power
by its own account is a power to transform reality in any way it sees fit; it
comes to claim an omnipotence. But even as it is remaking reality by means
of its epistemic insulation, its secrecy, its gigantic propaganda machine, its
educational systems, and its access to or control of all media, it is making itself
ridiculous and displaying its futility. In its ridiculous humanity, the state is a

parody of its self~understanding.

(4) An anarchism that does not regard human beings as merely self-interested or inca-

pable of altruism.

Notoriously, apparent acts of extraordinary altruism or everyday generosity can
often be accounted as proceeding from disguised self-interest, and often such an
account is plausible. But that real generosity is impossible is, I suggest, constantly
contradicted in our experience. Only a pre-existing theoretical perspective—
perhaps a kind of Darwinism, an odd notion of practical rationality, or economic
determinism—would cause you to deny this when your experience confirms it.
(I should say: I hope your experience confirms it.) At any rate, as I have said
already, I do not intend to rest my anarchism on the natural benevolence of
human beings, and I believe that if people were always out only for themselves
and were willing to lie, cheat, steal, and kill under any circumstances to further
their own interests, this fact would have no tendency to support a statist politi-
cal philosophy, but rather a tendency to refute it. However, my view, for which
I can provide no decisive arguments, obviously, is that we are a mixed bag and
that any plausible political philosophy has to acknowledge that fact and be rea-
sonable under conditions of either competition for scarce resources or cooper-
ation for shared goals (not that these two circumstances are mutually exclusive).
I specifically want to differentiate my version of individualism from various sorts
of egoism: metaphysical, psychological, economic, and moral.

A central question in political philosophy is: what sort of situation is like-
liest to encourage generosity and other qualities of character that we admire?
One justification of the political state would certainly be that it is, as it were, a
congealed generosity in its function of redistributing wealth and providing for
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the safety and welfare of its citizenry. This could be represented as a matter of
the overall utility of the society or as a matter of the virtue of the citizens. As
a question of utility, we have already dealt with it, but in terms of virtue the
results are obvious. If the redistribution is imposed by coercion, it says nothing
about the virtue of the people from whom wealth is redistributed. Rather, the
expression of their virtues would be constricted by the confiscation of their
wealth. Of course this might be the only hope for certain people’s survival or
the only chance for people to live a decent life. That is a question about the
actual effects of state authority on the welfare of its citizenry. But just as your
state has the effect of reducing or alleviating entirely your responsibility for
your actions, it also alleviates your responsibility for generosity: the more coer-
cion, other things being equal, the less virtue.

One question that an anarchist should face as squarely as possible is
whether and how severe inequalities of any kind could be ameliorated with-
out the application of state power. One might even put this as the question
of justice: what, if anything, is justice for an anarchist, and how can it be
achieved under anarchist assumptions? We have seen reasons to believe that
“patterned” accounts of justice in distributions more or less conceptually
require sufficient coercive power to achieve substantial redistributions and to
prohibit certain kinds of transactions. Such accounts are of course incompat-
ible with anarchism, but that makes it seem that anarchism is compatible with
extreme injustice in the patterned sense, or extreme inequalities of wealth, or
access to the exercise of rights.

One way to begin to address this problem is to ask seriously whether the
state does, usually does, or ever does have the overall effect of increasing jus-
tice in these senses. It is obvious that for the most part state power is used for
the benefit of those who wield it, or for the benefit of those with enough
power to control it, and plenty of anarchists have argued that an increase in
state power is invariably accompanied by increases in inequality. This is plainly
true if the question is about inequalities of power; in anarchism there is no
mechanism of power comparable to the state and hence no inequality of
power of the vast extent typical of state-ridden societies. But it is just as true
that most states do engage in redistributive activities, even if state power is
what ultimately makes possible the great concentrations of wealth and power
that it then seeks to some extent to ameliorate.

The question of justice is an embarrassing one for anarchists, precisely
because we are prohibited by our own view from designing an ideal pattern of
distributions; our position is that utopian or ideological design is a problem, not
the solution. One way to address this problem would be to develop a theory of
justice that emerges from or is fully compatible with anarchism.This, I suggest,
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is not the right move and cannot be accomplished in an interesting or respon-
sible way. Indeed, it is not too much to say that when anarchists have addressed
the question of justice, they have resolved it into a question of freedom. If they
talk about equality, it is equality in freedom or equality of rights. But to say that
justice simply is freedom does not do a particularly good job of capturing the
ordinary-language sense of the term. Of course the question of inequality in
distribution could always be raised in different terms.

Another possibility is to reject the very idea of justice as somehow mis-
leading. I am tempted by this approach, especially as regards questions of dis-
tributive justice. I often feel that I have a pretty direct intuitive grasp of value-
terms, even such nasty thickets as beauty. But justice seems interminable to me
at many points. I am tempted to define almost any term, but defining justice
seems to me useless or impossible. At any rate, it would not be implausible to
hold that it is conceptually a statist term, and for an anarchist simply to aban-
don it on those grounds. For example, the concept of “criminal justice” is surely
one that only makes sense on the presumption of the existence and legitimacy
of the state. A criminal, in any decent or literal sense, is someone who violates
an actual law; a law is a rule of behavior promulgated by a state; the procedures
of criminal justice with regard to a determination of guilt and punishment pre-
suppose a state apparatus. And distributive justice, as we have seen, tends to
bring with it a similar set of presumptions: that there are people with the power
to describe and ameliorate distributions on a society-wide scale.

But mere skepticism with regard to justice will open anarchists to the per-
fectly serious charge that they simply countenance extreme inequality of
wealth, terrible acts that would be criminal were there any law, and so on.You
can call these questions about justice or not, but still they are questions.

Here I think an anarchist cannot deflect the obligation to speculate, to
design, and to hope. My own hope proceeds through ideas such as Josiah War-
ren’s principles of the cost limit of price and labor exchanges, for example, and
Proudhon’s mutual banks and voluntary federations, or the understandings of
Voltairine de Cleyre about what a criminal is and how criminals should be
treated. That is, I can specify an anarchist situation that I would regard as funda-
mentally just. Here, it is true, anarchism becomes utopian. Perhaps it also
becomes deeply unrealistic, though I hope at some date to give some reasons to
think that some aspects of the program are possible to accomplish. But the very
idea of justice, I suppose, is utopian in its essence, and if we do not simply jetti-
son it, we have to start saying something that captures a set of positive values.

There could, I acknowledge, be a situation in which there was no state that
was extremely unjust by any standards—that penalized saints and rewarded
murderers, that enriched the undeserving and penalized the deserving, and so
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on. By itself, that yields no particular reason to prefer statism to antistatism,
since only a fool would deny that actual states can have the same effects.
Indeed, it appears offhand that states are always dangerous to justice in that the
extreme concentrations of power they represent can always be turned to unjust
ends, so anarchism relieves you of one huge actual barrier to justice. But I do
not deny that it might introduce others.

(5) An anarchism that does not regard human beings exclusively in their economic aspect
and does not seek to reduce human action to a single dimension of causation, but rather

fo recognize a plurality of personalities and motives.

The exclusive emphasis on class and the identification of persons with economic
functions that are characteristic of both communist and capitalist thought, and
that were particularly virulent in the nineteenth and early twentieth centuries,
is a derangement. Probably on its own account, the view of persons primarily as
producers and consumers emerges from specifiable economic conditions. One
excellent effect of individualism is that it does not have to perform these sorts
of reductions. People’s spiritual, moral, or familial commitments are of no less
moment in their identities than their professions or their incomes or their class.
I seek an individualism of the whole human person, one that is capable of see-
ing persons in all their aspects and of resolving to let them be. Of course the
reduction of human relations to economic relations also tends to run along with
an egoistic presumption that people always act in their economic interest as they
see it, which is a position that you would not believe except under the influence
of an antecedent theory. This is not to say that economic function, status, and
even, within limits, class cannot be important in social analysis. But the agency
of classes in history must be denied on pain of dictatorship, whether of the pro-
letariat or, more likely, of the plutocrat. We need a nominalism with regard to
class as much as with regard to the state and other collective entities.

I might draw attention to one bizarre traditional locution of the left: “the
masses.” The masses are pictured as revolting, acquiescing, being educated, or
whatever. I heard someone today on the radio: “I know individuals can pull
themselves up from the bottom, but what about the masses?” as if; after all the
individuals pulled themselves up from the bottom, the masses would be left there
at the bottom in a kind of quasi-human soup. If you ever find yourself resorting
to such a term, pause and try to resolve this soup in your mind into the actual
human beings composing it. Try not to think of yourself as the amazing intelli-
gentsia, as the actual individual bringing enlightenment to some undifferenti-
ated, as it were, food-processed humanity. Of course the food processor is pri-
marily economic, and we are all here to uplift or possibly puree “the poor.”
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I do not believe that people always pursue their own economic interest. [
don’t even believe they always pursue interest in whatever way this might be
construed, or take themselves to be doing so. As I have argued at length in my
book End of Story, I don’t think people arrange their actions through a series
of rational calculations. I don’t believe the primary bases of our action take
place through Aristotelian practical syllogisms or even means/ends calculations

broadly construed.

(6)(7) An anarchism that emphasizes the connections of the individual to other persons
as constitutive of individuality, but asserts that an affirmation of individuality is the first
moment in re-establishing this connection;

An anarchism that emphasizes the connection of the individual to the order of nature—

to nonhuman creatures and inanimate objects—and its constitution out of such relations.

These claims, I am sure, appear to be in tension with the individualism devel-
oped in the previous five. But they are central to the variety of individualism I
endorse. [ have developed such claims at some length in my previous books; all
of my books could be understood as elaborations of the basic insight that a per-
son consists of a web or knot of relations, to give Emerson’s formulation.” The
best way to understand this doctrine is probably through its classic texts, which
also happen to be classic texts of a certain kind of nonconformism; it is
expressed most intensely in the ancient Taoists, in Native American spirituali-
ties, and in the philosophies of Emerson and Thoreau. As I have already indi-
cated, I regard perception as a process by which a person is penetrated by the
external world. If there is no incorporation into the body, there is no percep-
tion; light, sound, and taste are aspects of the physical universe that are experi-
enced through their entrance into one’s body. This is partly a passive process,
but we also direct our bodies into the world by, for example, attention in a way
that cultivates experiences or sets a ground for perception. These relations as
they accumulate constitute the person. I do not regard the personality or the
soul as atomic or changeless in any dimension, as insulated or holding a little
kernel of inexplicable essence.

An extremely key aspect or subset of these relations consists of our expe-
riences of persons: we begin life within the body of another, and we commu-
nicate continually from before birth. It is obvious that acts of communication
flowing in both directions are formative and that they accumulate into a per-
sonality. This includes the various “social influences” (about particular ones of
which we may raise an ontological skepticism): our class, our school, our reli-
gion, our state, our family, and so on. I am perfectly willing to call us “social
animals” if we also allow that we are in contact with, and are affected and
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effected by, other creatures and the inanimate surround. And I am willing to call
us social animals only to the extent that this idea is also compatible with the
possibility and value of solitude and the possibility and value of dissent with
regard to any belief hovering among other people, even among everyone.

These are facts, facts at a level of extraordinary generality, but facts never-
theless. It would be nice if a political philosophy not only acknowledged these
facts and was compatible with them, but used them, and used an understand-
ing of the human condition to elaborate that condition in time. They are facts
that I insist are compatible with individualism as I understand it. First of all, if
the self is constituted in its relations, each self is unique because no two human
bodies are in the same set of relations to other things and persons. By the time
these relations have articulated an individual over a course of decades, it is mas-
sively distinct from any other individual. Think for simplicity’s sake of a person
as a set of experiences, and experiences as interpenetrations of a human body
with what surrounds it. Each experience is unique, though experiences can be
similar to one another in the same person or across persons. Then after that per-
son consists of, let’s say, a million experiences in a particular order, each of
which is itself unique, you have an individual—conceived as a knot of rela-
tions—that is massively incomparable. And that incomparable accumulation
then performs activities which shape its own further experiences, and so on.

The progress of human life in this sense is a continuous individualization:
the longer we live, the less like one another we become. This is a simplistic state-
ment of the sort of view I want to take, which would also take into account the
nature of human faculties and would understand experience as a continuous
flow of physical penetrations of material that is transformed in the body and re-
emerges. But what I need to insist for present purposes is that this understand-
ing of the individual, which is opposed to an egoistic, solipsistic, or atomic con-
ception, is capable of yielding centers of consciousness and moral responsibility.
Indeed this is the only sort of process that is capable of such a result.

The various forms of unfreedom attempt to control or homogenize expe-
riences across persons in order to reduce, comprehend, and make use of their
individualities. The social analyses that resolve people into demographic seg-
ments, including the whole huge machine of census and surveillance, are
intended to simplify from or hold in abeyance for the purposes of comprehen-
sion the individualities of the people over which they operate. The actual func-
tion of power requires the attempt to reduce this individuality, for example to
homogenize children or take them en masse in an educational program and to
understand them by various numerical measures, which then ground proce-
dures for amelioration. That is, political power sets itself against the process by
which a person is simultaneously connected to and individuated within the
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world. It is important to see that these compromises of individuality are not
ways of putting people into relation to one another or the world; on the con-
trary, to compromise the individuality of persons is to reduce their relations.
Individuality has to be conceived as a huge set of particular relations unfolding
over time, and to understand people in groups and categories is not to social-
ize them or bring them to a consciousness of the importance of a collective
sense, but to destroy many of the relations between persons that render each
person distinct. Marxism does not discover classes and teach solidarity; it man-
ufactures classes by circumscribing relationships and yanks people into pseudo-
solidarity by destroying their actual relations.

To say that people are social creatures, a truism of a thousand schools of
social critique, is often actually to expunge the bristling particularities of the
social relations of each person. To analyze people in groups and as consti-
tuted socially or in masses is to attack not only their individuality but pre-
cisely their social relations, which must be relations between massively
incomparable individualities.

One feature of the schools of thought that assert that “people are social ani-
mals” is that they usually ignore the other relations by which human beings are
constituted. I suppose the idea is that it is social facts that provide the lens through
which all other facts or situations are experienced—language, above all. There is
no experiencing a tree before you learn the social conventions for picking out
trees, and, once you do, there is no experiencing a tree outside these conventions.
I don’t really understand what is at stake in the claim that experience derives in its
entirety from social conventions, or why people would insist on this or want to
believe it. I don’t understand how it is possible to believe it. All animals negotiate
an environment; language 1s a means by which we do so, though it might also have
other purposes. I guess perhaps the idea is to clear persons of all other relations,
reasons, and claims in order to emphasize the entire subordination of persons to
cultures. Perhaps not; it hardly matters as long as you still feel the ground beneath
your feet. The external world is perceived in the same way other people are per-
ceived: it provides us the structures of experience in the way other people provide
us structures of experience; it is in as real interaction with us as other people are.
The truth of anarchism doesn’t, of course, rest on such claims, but historically the
picture of human beings as exclusively constituted by their relations to other
human beings is a prelude to totalitarianism and an imaginary detachment from
nature that neutralizes the importance, to us, of all the nonhuman things that sur-
round us and that we need and that enter into us and help to create us.

Show me a totalitarian state and I will show you an ecological disaster:
the power-madness that is exercised over human beings is exercised over

nonhuman beings as well. Show me a people who do not regard themselves
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as autonomous, who regard themselves as the merest products of culture and
subalterns of the state, and I will show you a people careless of or indifferent
to the state of the nonhuman world. The anarchism I am proposing would
propose a more delicate or slower or more careful attention to the details of
our relations to all things.

(8) An anarchism that is not an amoralism or an immoralism or a libertinism but is com-
patible with and encourages conscience and self-discipline.

The individualist tradition with which I associate myself originates in the
Protestant Reformation. Even in its most pronouncedly anarchistic moments,
this tradition does anything but foreswear ethical judgment; indeed, the posi-
tion emerges from a certain ethical orientation. This could be summed up in
Luther’s doctrine of “the priesthood of all believers”—the idea that each per-
son has a primary relation to God, and is responsible for its conduct. Such an
idea stands at the bottom of Luther’s “justification by faith”—the claim that it
is one’s identity, not one’s social role, which is the moral heart of the matter.
Luther himself, of course, stopped far short of the anarchist implications of
these doctrines, but they were immediately taken up by the most radical fac-
tions of the Reformation and in the subsequent development of Protestantism.
The priesthood of all believers leads directly to what came to be called “free-
dom of conscience,” which lies at the heart of modern democratic theory. We
have already developed this theme briefly. One outgrowth of this is the moral
theory of Kant. Robert Paul Wolff has argued that the political state is incom-
patible with the moral autonomy of human beings, and hence is incompatible
with real freedom and responsibility, using all these terms within a Kantian
frame of reference.* The moral exhortations of William Lloyd Garrison, for
instance, were always aimed at asserting both the freedom and responsibility of
his readers; it aimed to show their collusion with slavery in their support of the
political state. This is, of course, also the tone of Thoreau’s “Civil Disobedience.”

One way I might put this is that only when we cease to live under con-
ditions of coercion can we be said to have the chance to achieve moral matu-
rity and to fully take responsibility for ourselves. Only to the extent that we
are politically free, to the extent that our actions reflect our choices, can our
actions show forth their full moral significance. In criminal procedures one is
held responsible for one’s actions, but if convicted one is simultaneously
relieved of responsibility. The condition of the prisoner is one of circum-
scribed responsibility because of a supervised scope of freedom, and to the
extent that the condition of each of us approaches the condition of a prisoner,
to that extent are we morally diminished.
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One key impulse that lies at the origin of the state is the desire to domi-
nate and exploit. But the concomitant desire is the impulse to compromise
one’s freedom in order to reduce the dread that comes with the idea of moral
responsibility. This is the collusion in power of the powerless: a desire for free-
dom from responsibility itself, a retreat to the moral status of a child. This is pre-
cisely the direction wherein lies libertinism, or the infinitely large realm of the
decadent and the louche, which Protestantism associated with the Catholic
Church. One absolves oneself in virtue of one’s unfreedom.

On a very wide scale, this can lead to a situation in which terrible evil is
done by what is evidently a collective decision: the mobilization of Germany
to slaughter Jews, for instance, or the more mundane decision to go to war in
a given set of circumstances. Yet no one, or only a few power-mad people, is
responsible for what everyone is doing, despite the fact that everyone is actu-
ally complicit in doing it. Hitler has the status of mighty, beloved leader, but
also the status of sacrificial lamb: his extreme decisions, apparently committing
millions of people to action, bring upon himself the responsibility of those peo-
ple; his responsibility fantastically coincides with the scope of freedom of all the
German people. His function is as much to be blamed as to be followed. This
is, writ large, the typical relation of human beings to their governments: they
complain and acquiesce continually and simultaneously. The complaint is
specifically a denial of responsibility.

The radical Reformation tried to put each person in charge of his own
relation to God, which is to say, it tried to make each person responsive to
his own conscience. The barrier to this was “popery,” or the gigantic spiri-
tual and political bureaucracy of the Catholic Church. To make people
responsible, the Reformation had to set them free. To reveal persons as moral
subjects, it had to deny the justice of their spiritual subjection. In the
Lutheran lay preacher Kierkegaard, for example, we see this orientation at its
most extreme: our constraints on one another—our conventionality and our
laws and our etiquette—hide us from God, and the task we are given as
human beings is to become apparent before God by fully understanding our
own freedom and responsibility.

This is only one of many strands of anarchist theory, of course, and there
are various antipuritan strands in anarchism, many anarchists who think work
is wrong or who envision a utopia for their libidos. But it is worth remem-
bering the beautiful effects of puritan anarchists: Christian pacifists such as
Garrison, Adin Ballou, Leo Tolstoy, and Dorothy Day; pantheists or something
such as Thoreau and Emerson; atheists such as Voltairine de Cleyre. These peo-
ple did not recognize their duty to obey you, because they were dedicated to

mastering themselves; their recommendation of external anarchy is a con-
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comitant to their self-control, and they deny the legitimacy of anyone’s con-
trol over them in virtue of what they conceive to be the exclusive duty they

are under to control themselves.

(9) An anarchism that does not prescribe any particular set of social arrangements but

leaves such arrangements to the voluntary decisions of individuals.

It will seem trivial to someone who has read this book that its author
endorses (9), yet this is the heart of the matter. As we have seen particularly
with regard to justicial justifications of state power, to describe an ideal set of
social arrangements or distribution is to beg the question against anarchism,
because one must envision constituting a power capable of realizing that
arrangement. Within political philosophy, anarchism is the position that we
should let go and see what happens.

This means that anarchism cannot be the rival of any theory of justice.
Anarchism, rather, constitutes the realm that is as a whole the rival of the realm
of theories of justice. It corresponds to a noninstrumental consciousness of our
relations to one another and to the world. It is a sort of consciousness that does
not set an ideal and then try to force the world into that configuration, but

allows the world and ourselves to grow wild.



This page intentionally left blank.


yanulada
This page intentionally left blank.


notes

INTRODUCTION

1. Thomas Paine, “Common Sense,” Common Sense and the Crisis (New York: Dou-

bleday and Company, 1960 [1776]), p.13.

2. Ralph Waldo Emerson, “Politics,” from Essays: Second Series, Emerson: Essays and
Lectures (New York: Library of America, 1983), 565-66.

CHAPTER 1.
SOME DEFINITIONS

1. Friedrich A. Hayek, The Constitution of Liberty (Chicago: University of Chicago
Press, 1978 [1960]), p. 12.

2. Martin van Creveld, The Rise and Decline of the State (Cambridge: Cambridge
University Press, 1999), p. 1.

3. Bertrand de Jouvenel, On Power: The Natural History of its Growth (Indianapolis:
Liberty Fund, 1999 [1945]), pp. 99-100.

4. Thomas Hobbes, Leviathan (New York: Penguin, 1968 [1651]), pp. 217-18.

CHAPTER 2.
SOCIAL CONTRACT
1. The classic attack is David Hume’s “Of the Original Contract,” which also
provides the classic utilitarian approach to the justfication of state power: “The face
of the earth is continually changing, by the increase of small kingdoms into great
empires, by the dissolution of great empires into smaller kingdoms, by the planting
of colonies, by the migration of tribes. Is there anything discoverable in all these

events but force and violence?” (“Of the Original Contract,” 1748 [widely repub-
lished]).

117



118 notes

Lysander Spooner’s No Tieason, no. 2 is an attack specifically on the idea that the
American Constitution is a social contract, but it also punctures many of the general

pretensions of the theory:

Thus the whole [American] Revolution turned upon, asserted, and, in theory,
established, the right of each and every man, at his discretion, to release him-
self from the support of the government under which he had lived. And this
principle was asserted, not as a right peculiar to themselves, or to that time, or
as applicable only to the government then existing; but as a universal right of
all men, at all times, and under all circumstances. The agreement [to establish
a government| is a simple one, like any other agreement. It is the same as one
that should say: We, the people of the town of A
church, a school, a hospital, or a theatre, for ourselves and our children. Such an

, agree to sustain a

agreement clearly could have no validity, except as between those who actually
7> should

assent to this contract, and should then proceed to compel contributions of

consented to it. If a portion only of “the people of the town of A:

money or service from those who had not consented, they would be mere
robbers; and would deserve to be treated as such. ... The number who actu-
ally consented to the Constitution of the United States, at the first, was very
small. Considered as the act of the whole people, the adoption of the Consti-
tution was the merest farce and imposture, binding upon nobody. The
women, children, and blacks, of course, were not asked to give their consent.
In addition to this, there were, in nearly or quite all the States, property qual-
ifications that excluded probably one half, two thirds, or perhaps even three
fourths, of the white male adults from the right of suffrage. And of those who
were allowed that right, we know not how many exercised it. Furthermore,
those who originally agreed to the Constitution could thereby bind nobody
that should come after them.They could contract for nobody but themselves.
They had no more natural right or power to make political contracts, bind-
ing upon succeeding generations, than they had to make marriage or business
contracts binding upon them. (In The Lysander Spooner Reader, San Francisco:
Fox and Wilkes, 1998 [1867], p. 66.)

William Godwin, Enquiry Concerning Political Justice: “If you demand my assent to
any proposition, it is necesssary that the proposition should be stated simply and
clearly. . . \What then can be more absurd than to present to me the laws of England in
fitty volumes folio, and call upon me to give an honest and uninfluenced vote on their
contents?” (Anarchist Writings of William Godwin, Peter Marshall, ed., London: Freedom
Press, 1986 [1793], pp. 92-93)

A. John Simmons, Moral Principles and Political Obligations (Princeton: Princeton
University Press, 1979), chapters 2—4.

Randy Barnett, Restoring the Lost Constitution, chapters 1 and 2:

There is considerable irony in the assertion of “tacit” consent as the source of
the duty to obey the laws. Many who assert this would never accept so atten-



notes 119

uated a notion of consent to justify, say, the lease of a television. . . . For every-
day contract [many legal thinkers] would require “complete information” of
everything one is consenting to (or giving up) and a diversity of sufficiently
attractive choices before concluding that consent justifies enforcement. Unless
these conditions are met, they insist that such consent is “fictitious” or
“coerced.”’Yet we are asked to accept the proposition that merely in virtue of
living in the town in which we were born, or by failing to leave the country,
we have “consented” to obey nearly any command that is enacted by the
reigning legal system. And the consent of a majority is supposed to bind not
only themselves, but dissenters and future generations as well. (Princeton:
Princeton University Press, 2004, p. 24)

2.John Locke, The Second Tieatise of Government (Indianapolis: Bobbs-Merrill, 1942
[1690]), p. 4.

3. Harry Frankfurt, “Alternate Possibilities and Moral Responsibility,” Journal of
Philosophy 66 (December 1969), 828—839 (widely anthologized).

4. Aristotle, The Politics, Book 1 (1253al). In The Complete Works of Aristotle, ed.
Jonathan Barnes (Princeton: Princeton University Press, 1984), pp. 1987—88.

5. Jean-Jacques Rousseau, The Social Contract, trans Maurice Cranston (New York:
Penguin, 1968 [1762]) pp. 60-61.

6. G.W. E Hegel, Philosophy of Right, trans T. M. Knox (Oxford: Oxford University
Press, 1949), p. 183.

7. Charles Taylor, “Hegel: History and Politics,” in Michael Sandel, ed., Liberalism
and its Critics (New York: New York University Press, 1984), p. 181.

CHAPTER 3.
UTILITARIAN JUSTIFICATIONS OF STATE POWER

1. Jeremy Bentham, “A Fragment on Government,” 1776. <http://www.ecn.
bris.ac.uk/het/bentham/government.htm>, sections 39—42.

2. David Hume, “Of the Original Contract,” 1748. Edited by John Roland.
<http://www.constitution.org/dh/origcont.htm>.

3. See J. M. Buchanan, The Limits of Liberty (Chicago: University of Chicago Press,
1975), chapters 4, 5.

4. Jeremy Bentham, “Panopticon,” in Miran Bozovic (ed.), The Panopticon Writings
(London: Verso, 1995), 29-95.

5. Michel Foucault, Discipline and Punish, trans. Robert Hurley (New York:Vintage,
1995 [1975)).



120 notes

CHAPTER 4.
JUSTICIAL JUSTIFICATIONS OF STATE POWER

1. Plato, The Republic, Book 4 (433a). In The Collected Dialogues of Plato (Princeton:
Princeton University Press, 1961), p. 6744t

2. John Rawls, A Theory of Justice (Cambridge: Harvard University Press, revised
edition, 1999), p 96.

3. Herbert Hart, “Are There Any Natural Rights?” Philosophical Review, 1955.

4. Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), chap-
ter 5.

5. Henry David Thoreau, “Civil Disobedience,” in, e.g., Thoreau: Collected Essays and
Poems (New York: Library of America, 2001 [1848]), p. 216.

6. Nozick, 163 ff.

7. Michael Sandel, Liberalism and the Limits of Justice (Cambridge: Cambridge Uni-
versity Press, 1982), p. 173.

8. Juirgen Habermas, Between Facts and Norms (Boston: MIT Press, 1998), p. 448.

9. Randy Barnett, Restoring the Lost Constitution (Princeton: Princeton University
Press, 2004), p. 39.

CHAPTER 5.
SILHOUETTE OF AN ANARCHISM

1. Henry David Thoreau, A Week on the Concord and Merrimack Rivers, in Thoreau
(New York: Library of America, 1985), p. 104.

2. Friedrich Nietzsche, Thus Spoke Zarathustra, trans. Walter Kaufmann (New York:
Penguin, 1978), p. 49.

3.“A man is a bundle of relations, a knot of roots, whose flowers and fruitage is the
world”” Ralph Waldo Emerson, “History,” Essays: First Series, in Emerson: Lectures and
Essays (New York: Library of America, 1978 [1841]), p. 254.

4. Robert Paul Wolft, In Defense of Anarchism (Berkeley: University of California
Press, 1998 [1970]).



index

Page numbers in italics refer to_fundamental passages or, in the case of proper nouns, quotations.

abolitionism, 15, 101, 103
addiction, 22
aesthetics, 1314, 24
anarchism, 54, 62, 85
“anarchistic equilibrium” (Buchanan),
68-69
as a critique of institutions, 7
defined, 4, 14, 17, 23, 32
as foundational in political philoso-
phy, 67,9
history of, 3
impracticality of, 4, 6, 8, 11-12, 61
and justice, 107-109
as mental illness, 3—4, 7
is mindful destruction, 13
and social contract theory, 40
animality, 41
Aquinas, Thomas, 48, 88, 110
Aristotle, 55, 84
Athens, 86
Augustine, 14
authorship, 46, 91-92
Avineri, Shlomo, 59
axiology, 49

Ballou, Adin, 114

Bakunin, Mikhail, 13, 14
Barnett, Randy, 92-95
Bentham, Jeremy, 63-64, 67,71
Berkman, Alexander, 3

Bey, Hakim, 14

Bible (Romans 13), 77-78
blackmail, 19-20

bomb, black, 14

Bourne, Randolph, 28
Brown, John, 101

Buchanan, James, 68, 76
bureaucracy, 11, 27, 29, 59, 92

capital punishment, 26
capitalism, 12
Chomsky, Noam, 14
classicism, 29
Clinton, Bill, 102
coercion, 4, 5,10, 13, 14, 17, 69, 81, 85,
87,113
and agency, 52-54
defined, 18-21, 23, 32, 52
in the definition of “state,” 25, 26
commonwealth, 30, 45, 50
communication, 110
communism, 3, 7, 13, 14—-15, 59, 102
communitarianism and the notion of
community, 56, 83-86, 89, 95
compatibilism, 53
consent, 11, 30-31, 40, 95
defined, 11, 30-31, 40, 95
in Barnett, 93
in Rawls, 76-77
tacit, 50-54, 79-80
Constitution, American, 69, 93
corporations, 12, 20, 26, 29-30

121



122

cosmology, 13
counterfactuals, 53, 57-58
Creveld, Martin, 28-29

Darwinism, 106
Day, Dorothy, 114
Declaration of Independence, 48
de Cleyre, Voltairine, 13, 108, 114
definitions, summary, 32-33
de Jouvenel, Bertrand, 29
de la Boetie, Etienne, 63
democracy, 10-11, 13,71, 77
dictatorship, 26

of the proletariat, 7, 40, 109
Diggers (English Civil War faction), 6
dualism, 41, 59-60, 63, 65

Emerson, Ralph Waldo, 5, 14, 110

empires, 31

Engels, Friedrich, 3

equality, 22, 47, 83, 106-108

epistemology, 14, 63

ethics, 14, 22-23, 52-55, 100-101,
113-115

fascism, 13, 58, 59
flag, 31
force, 8, 10, 26, 50ff, 69, 72, 88
defined, 33
in Rousseau, 56
Foucault, Michel, 20, 70-73
Frankfurt, Harry, 53
freedom, 7, 14
defined, 18-21, 33
vs. determinism, 52
“positive” and “negative,” 21
fruit, ripe, 17

Gadamer, Hans-Georg, 84
game theory, 6871

index

Goldman, Emma, 3,5,7,13 14
government, 4, 23
defined, 23-28, 27, 33

Habermas, Jiirgen, 31, 67, 90-92, 95

Harding, Warren G., as avatar of the state,

45

Hart, H. L. A., 79

Hayek, Friedrich, 18,21

Hegel, 10, 39, 44, 55, 56, 58-60, 70, 78,
84, 86, 95, 103, 105, 106

Hitler, Adolf, 114

Hobbes, Thomas, and Leviathan, 6, 11, 29,

30-31, 39, 41-46, 48, 50, 54, 55,
56, 61, 63,87,95
on contract, 43—46
on justice, 44—45, 49
on state of nature, 41
Hooker, Richard, 47
Hume, David, 63, 64-65, 95

individualism, 14-15, 22-23, 50, 55-56,
57,71, chapter 5, 109, 110-113
internet, 12

Jefterson, Thomas, 48, 80
justice
in anarchism, 107-109, 115
in Randy Barnett, 93
in communitarianism, 84
in Hobbes, 44—45, 49
in Locke, 47
in Plato, 75
in Rousseau, 56
justicial theories of state legitimacy, 14,
chapter 4

Kant, Immanuel, 23, 89, 90, 102-103,
113
Khmer Rouge, 46, 67,78

Garrison, William Lloyd, 14, 101, 113, 114
genocide, 46, 64—68, 71, 72-73, 92, 102
Godwin, William, 5

Kierkegaard, Seren, 103, 114
Kurdish nationalism, 24, 85
Kropotkin, Peter, 13



index 123

law, 9-10, 69, 89
coercibility of, 88-94
common, 45
natural, 47-48, 88—89
rule of, 87-88
legislative power, 49-50
legitimacy
defined, 32, 33, 37, 87
in justicial theories, 78-83, 84-85,
88-89, 90-92, 93-94
in social contract theory, 50-55
in utilitarian theories, 63—68
Lenin, Vladimir Ilyich, 7, 102
Levelers, the, 41
liberalism, 23, 47, 59, 71, 81, 84
liberty
defined, 18-21, 33
Locke, John, 6, 13, 39-40, 46-55, 71, 88,
95
on natural law and rights, 47-49
on state of nature, 47
on tacit consent, 50—55
Luther, Martin, 113

Machiavelli, Niccolo, 42

Maclntyre, Alasdair, 84, 86

Madison, James, 13

Makhno, Nestor, 7

Mao Tse-tung, 58, 102, 103

Marx, Karl and Marxism, 3, 7, 13, 14, 46,
49, 82,102,112

metaphysics, 14-15, 19

minarchism, 94

monarchy, 6, 29

Moore, Alan, 14

Mussolini, Benito, 80

nation, 9

defined, 24-25
nationalism

black, 24

Kurdish, 24
nature

human, 56, 4243, 47, 54-55, 61-62

state of, 41—44, 46-50
transcendence of, 44
Nietzsche, Friedrich, 105-106
nominalism, 99, 104—106, 109
Nozick, Robert, 43—44, 54,70, 81, 94

ontology, 13, 105-106
of the state, 23-28, 28-32, 62, 102
organic conception of the state, 45,
47-48, 55-56

Paine, Thomas, 4

panopticon, 71-72
Pareto-optimality, 68

perception, 110-111

person, 30

Plato, 13, 14, 75-83, 105

police power, 11-12, 20, 50, 71, 81
prisoners dilemma, 68

positivism, 48

prisons, 12, 20, 27, 40, 52,71, 85, 86, 113
power as a social good, 77
promising, 40, 63

property, 4

Proudhon, Pierre-Joseph, 5, 13, 108
puppet, meat, 21

quasi-cosmic mumbo-jumbo, 4, 8

Rand, Ayn, 14

Ranters (English Civil War faction), 6

rapine (and sack), 5, 43, 44, 61-62

rational choice theory, 68-71

Rawls, John, 54, 75-83, 84, 90-91, 95
theory of justice of, refuted, 83

Reed, John, 7

Reformation, 40—41, 113, 114

rights, natural, 21, 48—49, 93

Rogers, Nathaniel (abolitionist), 103

Rousseau, Jean-Jacques, 6, 11, 29, 39, 40,
44, 46, 55-58, 59-60, 95

Sandel, Michael, 84-85
self-sovereignty, 14-15, 18, 21-22, 71, 91,
99, 101-103



124 index

skepticism, 6
slavery, 12, 21-22, 54, 87, 101-103
social contract theory, 6-7, 10, 11, 30-31,
chapter 2
defined, 40, 71, 80
in Hobbes, 43—46
in Locke, 46-55
and rational choice theory, 68
sovereignty, 32, 33, 45, 46, 50, 56, 93 (see
self-sovereignty)
Soviet Union, 7, 66
Spooner, Lysander, 13
Stalin, Joseph, 7, 58, 67
state, political, 4, 5, 70, 73, 103—104
communitarian justifications for,
8489
cult of, 5960, 62
defined, 17, 23-28, 28-32, 33
dependence on, 5, 8
in Hegel, 58-59
in Hobbes, 45—-46
legitimacy of, 6,9, 10-11; part 2
in Locke, 49-50
justicial justifications for, chapter 4
minimal, 70, 93-94
as object if worship, 4, 8, 45, 47-49,
59, 82-83
organic conception of, 55-56
origin of, 6,9
in Plato, 7583
in Rawls, 7683
social contract justifications for, chap-
ter 2
untilitarian justifications for, chapter 3
Stirner, Max (Johann Kaspar Schmidt),
14, 85
surveillance, 8, 10, 20, 27, 28, 71-72

Taoism, 78, 110

Taylor, Charles, 59, 84

taxation, 12, 27, 40, 51-52, 72, 87, 94

TAZ (temporary autonomous zone),
12

Thoreau, Henry David, 14, 79, 105, 110,
113

Tibet, 85

“timocracy,” (military rule), 77

Tolstoy, Leo, 114

totalitarianism, 3, 11, 55, 57, 93

treaties, 29

tribal cultures, 5, 41, 43

utilitarianism, 23, 83
as a justification of state power, 10,
14, 55, chapter 3
problems of, 65
utopia and utopianism, 13, 107, 108

violence, 9, 26, 59
virtue, 107
voluntariness, 4, 11-12, 17, 40, 50-51,
80
defined, 23, 32

war, 8, 65—68, 83, 104

state of, in Hobbes, 41—42
Warren, Josiah, 14, 15, 108
Washington, DC, 29
will, general, 5657, 92
Westphalia, Peace of, 30
Wittgenstein, Ludwig, 84
Wolff, Robert Paul, 113
‘Wright, Henry (abolitionist), 103

Zerzan, John, 14



This page intentionally left blank.


yanulada
This page intentionally left blank.


POLITICAL SCIENCE / PHILOSOPHY

gainst th stat

an introd pol ory
crispin sartwell

In Against the State, Crispin Sartwell unleashes a quick and brutal rejection of
the traditional arguments for state legitimacy. Sartwell considers the classics of
Western political philosophy—Hobbes, Locke, Rousseau, Hegel, Hume, Bentham,
Rawls, and Habermas, among others—and argues that their positions are not
only wrong but also embarrassingly bad. He separates the traditional pro-state
arguments into three classes: social contract theories, utilitarian justifications,
and justicial views, all while attacking both general strategies and particular
formulations. Sartwell argues that the state rests on nothing but deadly force and
its accompanying coercion, and that no one is under any obligation to obey the
law merely because it is the law. He concludes by articulating a positive vision of
an anarchist future, based on the “individualism” of such figures as Emerson and
Thoreau. Against the State provides a rigorous and provocative foil to the classic
texts, and also serves as a concise statement of the anarchist challenge.

“Sartwell’s work stands in the Thoreauvian tradition he admires—simultaneously lyri-
cal and plainspoken, intensely personal yet theoretically compelling. Transcending
the hackneyed opposition between individualist and communitarian approaches to
politics, Sartwell’s spirited, engaging, and insightful critique of the state reminds
us of the essentially barbarous nature of that institution, forcefully engages the
classic arguments on its behalf, and makes a vigorous and inspiring case for a
humane anarchist alternative.” — Roderick T. Long, Auburn University

“Sartwell is unabashed and unrelenting in pointing out the unquestioned absurdities
at the foundation of the state’s legitimacy. His refusal to accept any assumption
on faith or to turn away from logical conclusions is the book’s greatest strength.”
— Dana Ward, coauthor of Political Reasoning and Cognition: A Piagetian View

is Associate Professor of Political Science at Dickinson
College and the author of several books, including Obscenity, Anarchy, Reality
and Extreme Virtue: Truth and Leadership in Five Great American Lives, both
also published by SUNY Press.

ISBN: 978-0-7914-7447-1

“ ‘H H l
www.sunypress.edu ||“ “H“ “

91780791"474471




	Cover
	Title Page
	Contents
	Acknowledgments
	Part I: Preliminaries
	Introduction
	I
	II
	III
	IV
	V
	VI
	VII
	VIII
	IX

	1 Some Definitions
	I
	II
	III
	IV
	V
	VI
	VII
	VIII
	IX
	X
	XI


	Part II: The Legitimacy of the State
	2 Social Contract
	I
	II
	III
	IV
	V
	V

	3 Utilitarian Justifications of State Power
	I
	II
	III
	IV
	V

	4 Justicial Justifications of State Power
	I
	II
	III
	IV
	V
	V
	Conclusion of Part II


	Part III: Toward Something Else
	5 Silhouette of an Anarchism

	Notes
	Introduction
	Chapter 1. Some Definitions
	Chapter 2. Social Contract
	Chapter 3. Utilitarian Justifications of State Power
	Chapter 4. Justicial Justifications of State Power
	Chapter 5. Silhouette of an Anarchism

	Index
	Back Cover

