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IN BROWN’S WAKE 


Introduction

[T]hose fifty years since Brown have seen the fortunes of black America advance and retreat, but the decision is always cause for sober celebration, not impotent dismay.… In 1954, the Federal government’s brief in Brown argued that school desegregation was a Cold War imperative, a necessary weapon to win America’s battles overseas. Current events give us the same imperative—to prove to enemy and ally alike that our commitment to justice is sincere.

—Julian Bond

Making sense of Brown v. Board of Education, decided the same year I was born, and understanding what it did and did not achieve have occupied me since I can remember.1 When the fiftieth anniversary of the ruling arrived, scholars and media pundits debated whether the case deserved its landmark status and whether it had delivered in any meaningful way on the promise of racial equality for African Americans—or if it instead was ineffectual or counterproductive.2 Those are important questions, and this book grapples with them. Yet largely missing from the public discussions was the enormous influence of Brown in schools beyond race. The Supreme Court’s embrace of the ideal of equal opportunity and its critique of the separate-but-equal approach to education transformed the treatment of immigrants, students learning English, girls, students with disabilities, and poor students in American schools; religion in schools; school choice; and social science evidence about schooling—and the story of these changes deserves telling. That is what this book aims to do, even as it tells of a mixed legacy of Brown in these other contexts while also tracing reverberations of Brown outside the United States. To tell these stories is to engage with public policy debates over separate versus mixed instruction in meeting the needs of varied kinds of students. Nested within larger disputes over the viability of the racial integration ideal, this effort also explores the emergence of Brown as a resource for enterprising and visionary reformers concerned with gender, disability, religion, and other topics. The legacies of Brown invite a look at the capacity of individuals to push and achieve change using law and social science; the histories are interconnected with social movements as well as unexpected consequences of resulting reforms.

Chapter 1 offers an analysis of what this landmark U.S. Supreme Court case did and did not accomplish when it banned official racial segregation in public schools. I consider whether the lawyers’ goal ever was integration, defined to mean both the side-by-side instruction of students of different races and the creation of school communities with a sense of common purpose and membership bridging different identities, histories, and past opportunities. The unanimous Supreme Court in Brown declared that “[s]eparate educational facilities are inherently unequal,” but how much did that quell a rejection of actual separation or instead simply ban the use of racial classification by government actors? Was it a rejection of the experience of schooling with homogeneous classrooms or the exclusion of blacks from educational resources given to white children? Looking at what motivated lawyers and other activists offers an avenue into Brown’s history. Taking advantage of the many efforts to reconsider the case during and since its fiftieth anniversary, the chapter reviews the legal content of the decision, its partial implementation, and judicial retreat ultimately marked by the Supreme Court’s rejection of voluntary racial desegregation as part of school choice plans.3 The chapter also explores the significant contributions of remarkable individuals who developed strategies, the role of social movements, and the emerging use of social science research in the search for racial equality.

Chapter 2 traces the direct and indirect uses of Brown by advocates and policy-makers turning to the education of immigrants, students learning English, and girls—and also boys—disadvantaged by conventional schools and classrooms. It asks how schools best enhance educational opportunity: by mixing different kinds of students or by separating students for specialized instruction? A genuine assessment of this question in these contexts complicates Brown’s declaration that “[s]eparate educational facilities are inherently unequal.” The chapter examines strategies pursued by innovative reformers, shifting political alignments, and practices through time as Americans have grappled with the ideal of equal educational opportunity regardless of the student’s immigrant status, home language, or gender.

Chapter 3 pursues repercussions of Brown in the advocacy for students with disabilities and students identifying as gay, lesbian, bisexual, or transgendered, and for fights over the treatment of religion and socioeconomic class in American education. Advocates drew explicit analogies to Brown and pursued broader initiatives for educational opportunity in these contexts. Lawyers and other advocates undertook litigation and legislation and new social movements. Notable innovators won victories and hit obstacles as they at times pushed for integration and at other times favored separate instruction, and when they sought to define equality in terms of neutrality or in terms of reallocated resources.

The educational treatments of American Indians and Native Hawai’ians have their own complex histories; these are examined in chapter 4. The uses and limitations of Brown for these students reflect distinctive legal and political contexts while raising questions of group rights in courts, legislatures, and politics. A complex case involving education for children with special needs in a village founded by and composed largely of Satmar Hasidic Jews prompted the Supreme Court to consider competing consequences of Brown v. Board of Education. The chapter thus considers how education organized around group-based identities rallies supporters in pursuit of better outcomes, whether measured by standard educational measures or other criteria. And the chapter examines how individual advocates and social movements have continued to use law and social science in struggles over integrated and separate education.

Chapter 5 explores how school choice evolved from a euphemism for dodging court-ordered racial segregation into a strategy for school reform endorsed by civil rights advocates, business leaders, and school reformers. Proposals for school vouchers, tax credits, magnet schools, and charter schools initially may have attracted people seeking to avoid Brown but over time these options attracted people seeking to implement Brown and its vision of integration. As the chapter charts, advocates of school choice have explicitly copied the strategies used in Brown, showing how the case’s influence can run in several directions. Geographic and economic factors work to determine who genuinely has educational choices. People with sufficient resources to live in suburbs or to pay for private school tuition can select desirable schools while those who are poor or unable to leave urban areas of concentrated poverty so often face inadequate public schools and few alternatives. The chapter considers ways school choice invites new forms of self-segregation into special-identity schools yet holds potential to promote integration across lines such as race, class, gender, immigrant status, language, and disability.

The lawyers, judges, and justices involved in Brown introduced a distinctive use of social science as an advocacy tool. They triggered heated controversies over particular studies and over social science as a predicate for legal decision-making. Chapter 6 tracks the uses of social science in the Brown litigation as well as the growth, after the decision, of the particular field within social psychology that asks whether and when contact between people from different backgrounds alters preexisting prejudices and relationships. While acknowledging continuing disputes over the reliability and limitations of social science research itself, the chapter delves into several bodies of research addressing why social integration (across lines of race, culture, gender, class, disability, and other categories) in schools and workplaces benefits society. Benefits of social integration can include preventing stereotyping and dehumanization; promoting mutual engagement and the ability of individuals to take the perspective of others unlike themselves; assisting individuals in working together in mixed groups to solve problems and perform other tasks; enlarging the resource of social capital and networking across different groups; and promoting a sense of solidarity and civic membership. With a look at workplaces, military service, and national service as avenues for social integration beyond schools, the chapter also revisits the potential for schools to seek social integration. The chapter considers the particular success of schools run by the U.S. military.

Chapter 7 follows Brown’s influence beyond the United States and traces work of advocates for equality in schools in Northern Ireland, South Africa, and eastern Europe. It is not an accident that advocates have found the case meaningful in these settings of historic social division. Here, too, surface issues of school choice, treatment of language differences among students and students identified as having disabilities, and debates over mixing or separating students recur. International perspective sheds light on Brown’s mixed legacy in actually promoting equal opportunity, as well as its power as a resource for change agents. In both the United States and in other countries, unexpected results and complex political shifts illuminate legacies of Brown while sharpening lingering questions, such as these: How much can schools alter societal patterns of social hierarchy? When does the separation of a group of students (by disability, immigration status, language, or other trait) signal hurtful exclusion, and when does it signal respect for group distinctions or traditions or tailored accommodations? Is learning side by side important or irrelevant to reducing prejudices and power differentials across differences of race, gender, language, religious affiliation, sexual orientation, and the like? As individuals, groups, and nations define themselves in struggles over schooling, how do school systems pursue individual equality and equal treatment of groups? What are the prospects for social integration and for reducing achievement gaps in schools, whether measured in terms of individuals’ race, ethnicity, gender, disability, or other traits? The stories behind Brown v. Board of Education and the people inspired by it offer resources for each new generation of change agents, as the ripples in Brown’s wake continue to spread.


1
What Brown Awakened

The only way to get the white folks to give us decent schools was to make it be their schools too.

—Thurgood Marshall

Brown v. Board of Education established equality as a central commitment of American schools but launched more than a half century of debate over whether students from different racial, religious, gender, and ethnic backgrounds, and other lines of difference must be taught in the same classrooms.1 Brown explicitly rejected state-ordered racial segregation, yet neither law nor practice has produced a norm of racially integrated classrooms. Courts restrict modest voluntary efforts to achieve racially mixed schools.2 Schools in fact are now more racially segregated than they were at the height of the desegregation effort.3

Talk of this disappointing development dominated the events commemorating the fiftieth anniversary of the Brown decision.4 Instead of looking at the composition of schools and classrooms, policy-makers measure racial equality in American schooling by efforts to reduce racial differentials in student performance on achievement tests, and those efforts have yielded minimal success. Historians question whether the lawyers litigating Brown undermined social changes already in the works or so narrowed reforms to the focus on schools that they turned away from the pursuit of economic justice. Commentators have even questioned whether the Court’s decision itself ever produced real civil rights reform.5 Although Brown focused on racial equality, it also inspired social movements to pursue equal schooling beyond racial differences, and it yielded successful legal and policy changes addressing the treatment of students’ language, gender, disability, immigration status, socioeconomic status, religion, and sexual orientation. These developments are themselves still news, inadequately acknowledged and appreciated as another key legacy of Brown. Yet here, too, judges, legislators, school officials, experts, and parents disagree over whether and when equality calls for teaching together, in the same classrooms, students who are or who are perceived to be different from one another. Parents and educators have at times pushed for separate instruction and at times for instructing different students side by side. As the twenty-first century proceeds, equality in law and policy in the United States increasingly calls for mixing English-language learners with English-speaking students and disabled with nondisabled students, but students’ residential segregation and school assignments often produce schools and classrooms divided along lines of race, ethnicity, and socio-economic class.

Meanwhile, as state and federal governments assess equality in terms of student performance on achievement tests, schools and communities promote instructional programs that drill material for tests. Some deploy a variety of specialized programs designed around features of the students’ identity, such as gender or immigrant status. Other programs offer a focus on a culture or language or personal trait that may attract and sort students by identity characteristics.6 Understanding Brown’s accomplishments and facing its limitations in addressing how schools pursue equality requires locating what the Court’s decision did and did not do, what the plaintiffs and their lawyers did and did not seek, and how the case has played out in law and educational practice. This chapter concentrates on these issues in terms of race. It examines how the legal ideal of equal educational opportunity and status in common schools changed over time to focus on pursuing parity in test score results and guarding individuals against any use of racial classifications. The following chapters will look at the repercussions of Brown for education based on other dimensions of student identity.

What Brown Did and Did Not Do

The most famous decision of the U.S. Supreme Court, Brown v. Board of Education, stands both as the landmark of social justice embraced by law and the symbol of limits on social reform led by courts.7 It ruled that public schooling is subject to review under the equal protection clause of the U.S. Constitution and that official racial segregation inherently violates that equality requirement. What is less clear is whether that same equal protection analysis calls for racial mixing—side-by-side instruction of students of different races in the same school and classrooms—or the even more ambitious goal of integration, creating a shared community of mutual respect, common goals, and joint ownership of education within a multiracial student body.8 The Court’s own words eliminated racial segregation as an acceptable practice in schools governed by the Constitution’s equal protection clause, but the Court-supervised remedial process produced protracted and sometimes violent conflicts over the succeeding decades and decreasing success in advancing either the ideal or the reality of the integration or even simply racially mixed schools. Since the 1980s, judicial withdrawal from school desegregation suits and patterns of residential segregation have contributed to what some call increasing racial “resegregation” in public schools in the United States and have cast doubt on whether mixing students of different races is feasible, much less required by the commitment to equality. Calling it “resegregation” or “segregation,” though, elides the difference between officially mandated and informally or indirectly produced patterns, a distinction that U.S. courts have made central to the determination of a constitutional violation and court-ordered remedy. Even if the resurgence of racially identified schools is understood to stem from complex patterns of private choices and biases of whites, racialized housing patterns, economic disadvantages disproportionately affecting students of color, and the residues of past official segregation, it dramatically decreases the likelihood that students from different races will spend much school time with students from other backgrounds.

The Harvard Civil Rights Project concluded a recent study by noting:

Although American public schools are now only 60 percent white nationwide and nearly one fourth of U.S. students are in states with a majority of nonwhite students, most white students have little contact with minority students except in the South and Southwest. The vast majority of intensely segregated minority schools face conditions of concentrated poverty, which are powerfully related to unequal educational opportunity. Students in segregated minority schools can expect to face conditions that students in the very large number of segregated white schools seldom experience. Latinos confront very serious levels of segregation by race.9

White families with options avoid racially mixed schools.10 Of the fiftythree hundred communities with fewer than one hundred thousand people in this country, at least 90 percent of the residents are white.11 Large urban districts, in which 70 percent of the students are nonwhite and over half are poor or near poor, face higher levels of violence, disruption, and dropping out and lower test scores than suburban schools.12 The gap in achievement when students are compared by race persists across all age groups, even when controlled for economic class. These results raise questions about the ability of teachers and classrooms to overcome educational disadvantage. Thus Brown in retrospect is an emblem both of social change and obdurate racialized divisions, occasioning both celebration and critique.13

The Court in Brown discussed the crucial importance of racial integration of students—but did not mandate mixing students of different races in the same school and same classrooms, nor did it address governance and control of schools. Courts can overturn explicit racially segregative laws without producing racial mixing in schools; desegregation could mean simply the elimination of segregative laws and practices, leaving schools racially separate due to the private choices of families and residential patterns of racial separation.14 And courts can eliminate historically black schools without demanding that black parents and teachers share in governing the desegregated schools and without attacking practices that replicate racial prejudice and distrust.

A vivid example of the difference between racial mixing and integration at a public school system appeared in Charleston, Mississippi. Subject to court-ordered desegregation in 1970, the school system mixed students, but racial separation persisted in many aspects of the students’ social lives. Notably, the school did not sponsor a racially integrated prom. Instead, private funds paid for racially separate proms—even though actor Morgan Freeman, a native of the region, offered in 1997 to pay for a racially mixed event. Not until 2008 did an integrated prom take place.15 Integration takes more than ending segregation and more than putting students of different identities in the same school. It requires effective efforts to dismantle prejudices, to build common experiences around shared goals, and to assess success in terms of social ties across groups—not merely numbers of students attending the same school or even convergence in individual academic tests scores.

Courts since Brown declare that enough time has passed since the elimination of intentional and explicit segregation to stop using judicial measures to remedy patterns of racial separation within public schools.16 Because of Brown, schools stopped explicitly assigning students to schools that separate them by race, but parents and communities can produce similar results indirectly through housing patterns, district lines, and even some forms of school choice. Students of different races can enroll in the same school but attend different classes, sit at different lunch tables, and have separate and incomparable educational experiences. Racially mixed enrollments do not by themselves reach the further step that Dr. Martin Luther King, Jr., defined as “integration: constructive equality of oneness”17 into a community of love, justice, and brotherhood, recognizing the human dignity, individual rights, and interdependence of each person.18

Slices of Dr. King’s vision of integration do appear in the rise of African Americans as leaders in institutions and practices that once were entirely white and in the proud support of multiracial constituencies for these leaders. Kenneth Chennault of American Express, Cathy Hughes of TV One, Alwyn Lewis of Sears, and Richard Parson of Time Warner are simply the most visible African American heads of major corporations;19 Oprah Winfrey’s popular daytime show led the pack for twenty-five years, and no one had more influence in book publishing, film and television production, and philanthropy even before the launch of her cable television channel.20 Many other talented African Americans command large and racially diverse audiences in media, sports, and other entertainment industries. Blacks coach as well as play for major sports teams.21 By 2007, 11 percent of federal judges were African Americans.22 The Broadway hit and movie Hairspray makes “feel-good” entertainment out of condemning segregation and celebrating integration in its full sense of communities among people mutually committed to the dignity and rights of each, and relishing the freedom and creativity diverse groups of people can express together. And in 2008, the United States elected a black candidate as president of the United States from a field of serious candidates that included a Hispanic governor and a white female senator as well as several white men.23 Yet the racial gap in American educational achievement and the increasingly racially separate schools raise unavoidable questions about Brown’s effects.

Was Integration Ever the Goal?

The “resegregation” of American public schools makes it tempting to argue that integration was never the goal but merely a means toward the still viable end of equal opportunity. The racial and ethnic enrollment patterns emerging in the United States are striking, especially from the vantage points of black and Hispanic students. In 2000, 72 percent of African-American students nationwide attended predominantly minority schools, compared with 63 percent in 1980; 37 percent of African-American and 38 percent of Hispanic students in 2000 attended schools with 90 percent or more minority enrollment.24 It is white students who are most isolated from other students: the average white student attends schools where more than three-quarters of his or her peer group in the school are also white.25 With integration across the color line remote, it is convenient to conclude that it was never the point.

There is some historical support for this view. Recent scholarship makes clear that the civil rights movement initially pursued economic equality through jobs and equal treatment in commercial and criminal law.26 The extreme exclusion of African Americans from economic, social, and political opportunities in the United States—and the daily risk of terrorizing violence sanctioned by the states in the Deep South—fueled the campaigns of the National Association for the Advancement of Colored People (NAACP) under the equal protection clause from the 1930s on. Given the Supreme Court’s approval of “separate but equal” in Plessy v. Ferguson,27 the early NAACP strategy was to press for equal expenditures for racially separate schools. In the case of graduate and professional schools, that meant exposing the states’ failures to provide any program for black students—and in this arena, combining black and white students seemed far more feasible and cost-effective than building entirely separate campuses.

The pursuit of equal resources continued as the NAACP’s lawyers turned to public elementary and high schools; the strategy for equal opportunity pursued integration at least in part on the theory that “green follows white.” The dollars spent on white students would have to benefit black students if the students sat side by side in the same school. Looking back on the strategy, lawyer (later judge) Robert Carter has recalled: “we believed that the surest way for minority children to obtain their constitutional right to equal educational opportunity was to require removal of all racial barriers in the public school system, with black and white children attending the same schools.… Integration was viewed as the means to our ultimate objective, not the objective itself.”28

This was a retrospective statement made long after the deep troubles with integration emerged, but it no doubt reflects something real. From the vantage point of fifty and more years after Brown, the elusiveness of full integration accompanies many reassessments, with commentators emphasizing that integration (perhaps meaning racial mixing?) was a means, not the goal. Harvard Law Professor Charles Ogletree stresses that many African Americans would have rather kept their jobs and positions of influence as teachers, school principals, and janitors “than see their charges bused to white schools run by white principals where white educators often made the children all too grimly aware of their distaste for the new state of affairs.”29 Roy Brooks, law professor at the University of San Diego, argues that integration has failed as a school reform program and urges a focus on achievement of black students in their practically speaking racially separate schools.30 Derrick Bell, visiting law professor at New York University, and Mary Dudziak, legal historian at the University of Southern California, emphasize that the victory in Brown had more to do with the efforts by the United States to improve its international image during the Cold War than with any real commitment to improve educational lives for disadvantaged and minority students.31 Leading education policy expert, and a professor at Stanford University, Linda Darling reviewed the resegregation patterns in an essay that simply ends with a crisp and cogent summary of the school reforms needed to achieve equality.32 Most striking is the omission of integration as a strategy toward that goal.

Many people on the front lines of scholarship and advocacy addressing equal educational opportunities do not now see racial integration (in the sense of either racial mixing or creation of a common multiracial community) as necessary or feasible. Sheryll Cashin, professor of law at Georgetown University, puts it succinctly in observing that black people “have become integration weary.”33 So have education officials. The superintendent of the Boston public schools said a few years ago: “My issue is focusing on how to improve education for all children in this city… and not [to] be distracted or have a lot of energy and resources going into debates around students assignment.”34

Yet it would be wrong to deny the long-standing importance of integration as a goal in the civil rights struggles for advocates of racial equality. In the 1840s, before the Civil War and the end of slavery, abolitionist publisher Benjamin Roberts tried to enroll his daughter in a white school in Boston. He pursued integration in order both to obtain the best educational opportunity for his daughter and to make schools the place for preparing for a society of equals.35 His lawyers, including a leading white antislavery advocate, framed a challenge to the legislated segregation and made this radical argument for full equality to the Massachusetts Supreme Court: “The school is the little world where the child is trained for the larger world of life… and therefore it must cherish and develop the virtues and the sympathies needed in the larger world.”36 They argued further that the inculcation of caste distinction among citizens precluded “those relations of Equality which the constitution and Laws promise to all.”37 This court challenge to officially mandated segregation failed in 1849 but helped to trigger the Massachusetts legislature’s abolition of segregated schools in 1855.38 Similar efforts by blacks in California pursued both legislative and judicial objections to state-mandated school segregation,39 but failed at the state level.40

After the Civil War, and the Reconstruction amendments, political backlash formalized segregation by law through the passage of Jim Crow laws, while vigilante violence arrived as a tool of white supremacy.41 In real respects, legal and economic restrictions continued for African Americans long after the legal end of slavery.42 In this context, neither racial mixing nor the fuller ideal of integration could be separated from the search for economic opportunity, political participation, physical safety, and social respect. Given the background of slavery, government policies and private threats of lynching enforced forms of white supremacy predicated on segregation. Eliminating segregation would require eliminating the racial hierarchy that enforced and depended upon it. Jim Crow laws excluded blacks from commercial and public spaces through white control of economic and political resources. Official segregation arose in the South alongside strategies to obstruct blacks from voting—and the separate facilities created for blacks, from railroad cars to schools, never approximated the white facilities in quality.43 Undoing racial hierarchy and race-based exclusion would entail the creation of a shared community of equals and an end to both the segregation and the race-based domination it reflected.44 Ending lynching and ensuring opportunities for education and work stood at the top of the agenda for advocates in the years following the Civil War, with some African-American leaders, exemplified by Booker T. Washington, seeking conciliation and accommodation and others more militantly pressing for an end to racialized treatment, including an end to segregation.45

The NAACP owes its roots to the more insistent Niagara Movement, a group led by W. E. B. Du Bois and William Monroe Trotter and launched in 1905 to pursue equal education, complete enfranchisement, enforcement of the Fourteenth and Fifteenth Amendments, and the end of forced segregation.46 The Declaration of the Niagara Movement spoke more of ending oppression, violence, condescension, and abuse than seeking integration in its demanding of equal treatment.47 Yet the Niagara group also opposed distinctions drawn solely on race or color and expressly targeted instances of legally mandated segregation for change; they protested the Jim Crow cars on trains as making blacks “pay first-class fare for third-class accommodations” where they faced “insults and discomfort,” and sought “equal treatment in places of public entertainment.”48 Attacking the degradation and dishonor of segregation, the activists also emphasized instances when the refusal of integration spelled complete denial of opportunity. The most explicit call for integration in the Niagara Movement’s 1905 statement was its blasting of military and naval training schools for excluding blacks, despite the service of African-Americans in five wars.49

Thus, the Niagara Declaration did not insist on mixing black and white students in public schools. Instead, it demanded access to schooling with high aspirations, a familiar plea in African-American struggles for freedom.50 Demanding rights, the document also embraced correlative duties, including the duty “to send our children to school”; the document advanced a very clear and comprehensive conception of education, crucial to self-respect and self-development, yet again without reference to racial mixing or integration.

We want our children educated. The school system in the country districts of the South is a disgrace and in few towns and cities are the Negro schools what they ought to be. We want the national government to step in and wipe out illiteracy in the South. Either the United States will destroy ignorance or ignorance will destroy the United States.

And when we call for education we mean real education. We believe in work. We ourselves are workers, but work is not necessarily education. Education is the development of power and ideal. We want our children trained as intelligent human beings should be, and we will fight for all time against any proposal to educate black boys and girls simply as servants and underlings, or simply for the use of other people. They have a right to know, to think, to aspire.51

With its declaration, the Niagara Movement challenged the appeasing and accommodationist stance taken by other black leaders. Over time, the Niagara Movement gave rise to the NAACP, which protested secondclass treatment, bigotry, and injustice experienced by African Americans.52 Civil rights advocates at both the NAACP and the Department of Justice wanted to tackle the Jim Crow system of segregation and discrimination throughout public and private institutions, including the private labor markets in agriculture and factories.53 The lawyers attacked economic coercion as well as racial stigma. They pursued injustices that included barriers to entering professions, salary differentials, and exclusion from government, restaurants, public entertainment, and accommodations.54 Facing inferior treatment even in the relief offered during the Great Depression, African Americans objected and in some instances obtained protections from these injustices.55 Meanwhile, a new movement dedicated to literary and artistic creativity encouraged political realignment, with many leaving the Republican Party after the depression and manifesting the potential political power of the community.56

Nonetheless, at the same time as these advances, separate and inferior schools for African Americans became entrenched during the 1920s and 1930s. Southern states could not afford to support the dual school systems mandated by their segregation laws, and the contrast between schools for white and for black students manifested white supremacy and concretely subordinated blacks and their chances for any advancement. This situation gave rise to tactical debates over the relative priority of desegregation and equalization of resources. The Margold Report of 1931 sketched a strategy for the NAACP to attack unequal, separate schools and also to attack separate schools as habitually unequal.57 Charles Hamilton Houston, dean of Howard Law School, pondered the strategy and explored the conditions of southern public schools before joining the NAACP staff in 1935, just after the organization erupted in a disagreement over whether to challenge the segregation of public schools.58

The challenge came, ironically, from W. E. B. Du Bois, who shared the ultimate goal of integration but opposed the implicit critique of black institutions that would come with a challenge to segregation. Du Bois grew increasingly pessimistic that the dream of integration could be achieved. In 1933, dubious that the workers would soon unite across the racial divide, as socialist theorists imagined,59 Du Bois described persistent social ostracism of blacks and described racial segregation as “at present inevitable,”60 even as he joined a planning conference for the NAACP to define the fight against racial segregation and color discrimination.61 The poor treatment of African Americans during the New Deal solidified Du Bois’s pessimism. The vision of integration—sharing common spaces and common goals—must have seemed remote, given the presumption held even by liberal white political leaders that blacks and whites would continue to live and work in separate worlds. Franklin Delano Roosevelt’s New Deal recruited African-American leaders to roles as political advisors but confined them to problems affecting the black community, essentially excluding them from policy-making for the nation’s recovery and relief.62 The New Deal programs also largely excluded blacks as beneficiaries, so as not to offend southern whites.63 Du Bois wrote about these developments while documenting the dire prospects for even the most educated African Americans as the nation dealt with the consequences of the economic Depression.64

Then, in the midst of organizational and leadership struggles at the NAACP and its magazine, Crisis, Du Bois published a controversial defense of racial separation in January 1934.65 He stressed that “[t]heoretically the Negro needs neither segregated schools nor mixed schools. What he needs is Education.”66 He further explained that segregated schools would be better than mixed schools where Negroes were harassed or degraded.67 Yet, in language that could not be more relevant today, Du Bois wrote:

I know that this article will forthwith be interpreted by certain illiterate nitwits as a plea for segregated Negro schools. It is not. It is saying in plain English that a separate Negro school where children are treated like human beings, trained by teachers of their own race, who know what it means to be black, is infinitely better than making our boys and girls doormats to be spit and trampled upon and lied to by ignorant social climbers whose sole claim to superiority is the ability to kick niggers when they are down.68

Two decades later, Martin Luther King, Jr., expressed a similar view.69 He stressed that if the choice is solely between racial mixing in a school where teachers and fellow students disparage students of color, separate instruction with qualified teachers who believe in the students of color would be a better option. The social context of schooling—including parents, teachers, and broader community—can offer role models, reinforce values, and build in social supports for student aspirations and achievement or it can instead produce alienation, cultural collision, self-doubt, or hostility. Hence, even racially separate schooling would be better than schools that undermine the aspirations, confidence, and achievement of students of color. Yet truly integrated education, with access to students from different backgrounds and walks of life, and an atmosphere of mutual respect and commitment to advancing the dignity and rights of each, would be better still.

In 1934, these issues were explosive. Du Bois pushed unsuccessfully for a vote on his ambivalent defense of racial separation and ultimately resigned from the NAACP. His proposal accelerated debates within the organization and prompted the board not only to reject his view but also to issue a resolution barring salaried NAACP employees from criticizing the organization’s policy, initiatives, or leadership.70 Pressed to articulate its position, the NAACP unambiguously castigated segregation and embraced a vision of equality inconsistent with racially separate (but equal) institutions and worlds. The organization’s explicit condemnation of “enforced segregation” left unclear the status of black institutions and separation embraced by blacks, even if not entirely voluntary.71

Assessments of feasibility—in terms of politics and law—no doubt framed different views about whether equal respect and opportunity would be better secured by desegregated schools or by directing more resources to segregated schools in the 1930s, as in the present. Scholars writing for the Journal of Negro Education in 1935 cast doubt on legal challenges to segregated schooling by documenting the failure of forty-four such cases.72 Their depiction of the racialized disparity in educational opportunity simultaneously cried out for improvements simply at the level of resources. Private philanthropy could offer resources to improve separate schools for blacks more than legal and political efforts could challenge segregated schooling.73

Even though full-scale racial integration seemed distant, separate instruction simply could not work for graduate and professional training, which grew much in demand among blacks after World War I. Only racial mixing would open access to the education, credentials, and job opportunities that these programs represented. Acknowledging that separate institutions would be both exorbitant and less effective, several states appropriated money for out-of-state graduate training for Negroes in order to preserve in-state, white-only public institutions. The NAACP convinced both a state trial judge and a state appellate court that a program of this sort in Maryland denied equal treatment.74 In 1938, the U.S. Supreme Court also rejected this out-of-state strategy, ruling in Missouri ex rel Gaines v. Canada that each state must provide education within the state in order to satisfy its duty to all of its citizens.75 The goal of integration became bound up with the recognition that separate institutions would not only be too expensive but also would never offer access to the same social networks and resources that a shared and integrated institution would.76 Houston led the NAACP effort to challenge separate graduate and professional programs as either shams or woefully and—indeed—inherently inadequate. Here, integration emerged as a goal precisely because diverse people do and should become resources for each other.

It was easier to show inequality where the separate black institutions were nonexistent or patent fabrications—and it was also easier to find plaintiffs willing to proceed with cases at the professional and graduate school level than at the elementary and secondary school level.77 Winning one case did not immediately resolve the issue, however. More states proceeded to offer out-of-state tuition or stall on applications to professional schools at state universities.78 But the principle that equal protection of the law required access to the same state institution emerged clearly from the NAACP’s litigation efforts.

Attacking segregated universities and unequal salaries for schoolteachers, NAACP litigation proceeded between 1935 and 1950, alongside growing community-based activism and protests against Jim Crow and racial discrimination.79 Beyond the litigation strategy of the NAACP, A. Philip Randolph planned a mass mobilization through a march on Washington to protest continuing segregation and Jim Crow in education.80 Randolph put off the march after President Roosevelt set up the Fair Employment Practices Committee to address discrimination in federal jobs, but the organizing initiative continued.81

Working on varied fronts, activists fought racial oppression throughout the 1940s. Initially founded in the North and dominated by whites, the NAACP over time developed chapters across the South and affiliated strongly with black churches.82 A network of advocates bridging the NAACP, the Communist Party, New Deal programs, progressive civic alliances, and historically black colleges enabled increasingly active local and national political assaults on racial inequality.83 Membership in the NAACP soared as World War II stimulated domestic as well as international movements against colonialism and racialized empires.84 In the 1940s, Bayard Rustin and Pauli Murray both risked their liberty in objecting to Jim Crow practices.85 Vocal and courageous, they took direct actions to protest racist treatment. Rustin published a narrative about how his nonviolent refusal to sit as prescribed in the back of a bus led to a court hearing—and to surprising gestures of respect.86 Pauli Murray also resisted directives to sit in a segregated location and pushed for equal treatment.87

Racial riots erupted in 1943.88 Rumors percolated in crowded communities of impoverished people that African Americans migrating from the South would take jobs from whites, sparking tensions and violence. African Americans serving in the armed services encountered Jim Crow–style humiliations and identified segregation as a burning postwar issue, emphasizing the contrast between their public service and the refusal of service to them on buses and in restaurants back home.89 Partial racial integration emerged in the armed services over time out of necessity, and racially separate troops were combined as military commanders deemed necessary, but it halted at the point of integrating platoons and barracks.90 Walter White of the NAACP convinced President Harry Truman to create a President’s Committee on Civil Rights. The committee’s 1947 report condemned official segregation of schools in the South and unofficial segregation of schools in the North for failing to provide the equal part of “separate but equal” educational opportunities for Negroes.91 Other minority groups also took up the fight for equality. Advised in part by Thurgood Marshall at the NAACP, Mexican Americans in California brought a court challenge to school segregation practices, which officials justified in part to provide explicit instruction in American values, work habits, and sanitation. The plaintiffs convinced the federal district court in 1946 that the segregationist practices violated the Fourteenth Amendment’s guarantee of equal protection of the laws; the appeals court affirmed in 1947.92 Governor Earl Warren repealed the last of California’s segregationist statutes the same year,93 seven years before he presided as chief justice over the Supreme Court’s rejection of the “separate but equal” doctrine in schooling.

As an attorney in the solicitor general’s office for the U.S. Department of Justice, Philip Elman convinced the attorney general that the lawyers for the United States should write amicus briefs as civil rights cases worked their way through the courts. For the prior case of Shelly v. Kramer,94 Elman helped author an amicus brief condemning governmental support of all forms of racial discrimination in support of the plaintiff challenging racially restrictive covenants in residential housing.95 Elman recalled how a black lawyer (Charles Vaughn) in another racially restrictive covenant case emphasized: “In this Court, this house of the law, the Negro today stands outside, and he knocks on the door, over and over again. He knocks on the door and cries out, ‘Let me in, let me in, for I too have helped build this house.’”96 The image of entrance and inclusion in the spaces of the polity dominated the legal attack on racial discrimination, and presumed that at least some kind of integration would result.97

The lawyers and leaders of the NAACP began to talk explicitly about targeting segregation not only in terms of unequal resources but also in challenging legally segregated public elementary and high schools. They pursued what was then considered cutting-edge social science research suggesting psychological injuries resulted from segregated education.98 This represented a direct rejoinder to the assertion by the Court’s majority in Plessy v. Ferguson that blacks themselves were to blame for any negative association with the regime of “separate but equal.”99 The NAACP’s use of social science also spurred a field of social psychological research, and larger uses of social science in social reform litigation.100

In terms of a larger strategy, the NAACP lawyers struggled to find a way that could succeed and not set back the progress under way in efforts to remedy unequal resources for schools and other public facilities by demanding equal expenditures in the legally-mandated racially separate institutions.101 Marshall understood each suit as its own educational and organizing effort; he also had great confidence in law and in the American people’s respect for decisions of the courts.102 In 1950 the NAACP resolved simply to pursue education on a nonsegregated basis in all of its future education litigation.103 Scholars can and do debate the depths of naïveté or sophistication of the lawyers. There are disputes over the extent to which these lawyers realized the difficulties ahead and the degree of faith they vested in law to produce changes in social attitudes and behaviors.104 But there is no dispute that by the time of Brown, civil rights lawyers sought to end segregated schooling and advance equal opportunities and treatment for nonwhite and white students. The watching community understood that, and both supporters and opponents understood that the struggle for equal treatment was now aimed at assuring that black and white students would attend school together.105

Revisiting What Brown Decided

Ending official segregation was the explicit goal, then, of the cases that became known as Brown v. Board of Education. The plaintiffs’ lawyers who pursued desegregation faced real risks of undermining efforts to equalize resources—and still failing to secure the supposed end of racially separate schools. Five separate suits proceeded with the dual strategy of exposing the material inadequacy of the schools allotted to blacks and attacking separate facilities as inevitably unequal.106 The litigation documented disparities between black and white schools in terms of transportation, books, and teachers. Some of the schools had no desks. Parents named in the suits lost their jobs and faced harassment.107 The suit arising in South Carolina initially sought buses and more resources for the black schools, but the plaintiffs’ lawyers reframed the suit to include the claim that separate schools could never be fully equal.108 Losing in the district court, the plaintiffs ultimately pursued the case to the Supreme Court, where the Court combined it with suits coming from Kansas, Virginia, Delaware, and the District of Columbia. Just as lawyers had hoped, this consolidation of suits showed that a widespread practice of segregation was at issue and built on evidence of the injuries caused to blacks from segregation across many communities.

As in some of the prior NAACP cases, an amicus brief from the Department of Justice supported the plaintiffs in Brown at the Supreme Court. That brief maintained that the plaintiffs deserved a remedy to fix the demonstrably unequal conditions in the schools for blacks and the inequalities that existed beyond the physical facilities.109 It also argued that ending Jim Crow laws should be understood in light of the global struggle between freedom and tyranny.110 Because Soviet propaganda pointed to racial discrimination in the United States, ending Jim Crow would boost America’s apparent devotion to democracy and position in the global struggle between democracy and communism.

At the Supreme Court in 1952, NAACP lawyer Robert Carter argued that segregation tended to assign blacks to an inferior class and lower their aspirations and educational development. The NAACP lawyers contended that even adhering to the separate-but-equal formula, equality was obstructed when segregation in the Kansas schools curbed the motivation of black students to learn and segregation in the Virginia schools produced long-term education deprivations for black students.111 Marshall asserted that even if expenditures increased and improved black schools, “the significant point was that segregation took African Americans out of the mainstream of American life.”112

But when Marshall stressed that “[t]he only thing that we ask for is that the state-imposed racial segregation be taken off, and to leave the county school board, the county people, the district people,” Justice Felix Frankfurter raised a serious caution: “I think that nothing would be worse than for this Court—I am expressing my own opinion—nothing would be worse, from my point of view, than for this Court to make an abstract declaration that segregation is bad and then have it evaded by tricks.”113 This prescient concern anticipated dangers that occurred in early efforts to implement Brown. Indeed, it is worth considering whether the current patterns of racial separation, or “resegregation,” in schools reflect not some natural result of private preferences but instead the confirmation of Justice Frank-furter’s warning that the Court’s abstract declaration could be evaded.

Justice Frankfurter’s worries reflected concern that the Court’s own legitimacy would be impaired if it issued an order that no one respected. Initial division among the justices both reflected and increased such worries. Disagreeing about how to rule, the Supreme Court justices postponed deciding in 1953 by setting the case for reargument and directing the lawyers to address whether those who had drafted and enacted the Fourteenth Amendment requirement of equal protection of the law expected it to terminate segregated schools, whether the courts had the power to abolish segregation, and whether gradual desegregation would fall within the judicial remedial authority.114 In its brief prepared for the reargument, the NAACP team reviewed the history of segregation as a policy undermining the Fourteenth Amendment: “Segregation was designed to insure inequality. … Separate but equal is a legal fiction. There never was and never will be any separate equality.”115 With the leadership of a new chief justice—Earl Warren, who had served as governor of California and helped end segregation in that state—the Supreme Court accepted the claim that official segregation communicated an unacceptable message of “separate is inherently unequal” in the context of public schooling.116

Among the memorable ideas in the Supreme Court’s landmark opinion in Brown, three stand out:

1. In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an opportunity, where the state has undertaken to provide it, is a right that must be made available to all on equal terms.117

2. To separate [black children] from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community.118

And:

3. We conclude that, in the field of public education, the doctrine of “separate but equal” has no place. Separate educational facilities are inherently unequal.119

In the context of intentional and invidious governmentally imposed racial segregation, these three ideas point to the same result. The way to produce equal opportunity in education is to end racial segregation; if separation is inherently unequal, then equality requires its ending. Yet over time, to a degree that would have surprised the NAACP lawyers and observers at the time of the Brown decision,120 the three ideas no longer seem to point in the same direction. Once residential patterns begin to give rise to racially separate schools, equal opportunity to gain an education and succeed in life no longer seems to require mixing students of different backgrounds, or so courts conclude. Equal opportunity demands ending the official assignment of students to different schools on the basis of their race, but there is no longer a corollary of bringing students with different racial and ethnic identities together in the same school and in the same classrooms. The late Denise Morgan, professor of law at New York Law School, made the point sharply: “Attending predominantly Black schools can be harmful to Black children because those schools tend to be educationally inferior, not because Black children are inferior, or because access to white children is inherently positive.”121 This view admirably rejects the remnants of white racial prejudice that suggest that a school with a predominantly black student body cannot be excellent—but also rejects an understanding of diverse social networks as an important feature of open opportunities. Nor does this view treat racial mixing as a critical step toward building an integrated world of diverse people involved with and caring about one another’s lives.

Did the Court in Brown find racially separate education inherently unequal because it tended to be educationally inferior or because segregated education communicated and reinforced racial hierarchy? The Court did not sort out these two options; nor did it clarify how racially separate instruction could avoid the stamp of hierarchy, eliminate the disparities in educational resources, or overcome the deprivation of vital social interactions across group identities. In 1954, the justices seemed to assume that terminating official segregation would simply produce racially mixed schools. In southern districts, where black students often had to pass neighborhood white schools to get to the colored school, the end of racialized school assignments was supposed to produce racially mixed schools, if people complied with such changes. Yet the risk of resistance preoccupied many of the justices.

Clearly worried about political turmoil,122 the Court put off its decision about how to remedy segregated schools for another year, as the justices and others debated whether gradual or swift desegregation would give rise to more social resistance.123 President Dwight D. Eisenhower failed to signal support or authorize prompt aggressive enforcement and instead urged moderation and local decision-making.124 So the Court waited until 1955 to announce what its rejection of official segregation would mean in practice. Then, in its remedial decision, the court delegated to local district courts the task of designing the remedy for officially segregated schools. This decision itself opened up new avenues for avoidance, delay, and resistance to actual mixing of students. The Court directed that the defendant school districts make a “prompt and reasonable start” toward compliance. It instructed the district courts to solicit actual desegregation plans from the school board defendants in the five cases and required delivery of the plans within ninety days. Yet at the same time, the Court introduced the incongruous notion of “all deliberate speed” as the guide for the timing of desegregation plans.125

“All deliberate speed” was the compromise offered by a Court preoccupied with white resistance to racial equality.126 The dramatic moment of resistance in Little Rock—when Governor Faubus brought out the Arkansas National Guard to prevent nine black students from enrolling in the Central High School—led a reluctant President Eisenhower to send in national troops.127 The Supreme Court affirmed this federal power to implement Brown, but southern resistance persisted in almost every school district and, on some accounts Brown itself produced backlash, halting progress otherwise underway.128

“Desegregation” easily could be equated, then, with simply dissolving officially segregated schools. For communities actually to produce racially mixed schools would take years of further litigation and law enforcement against violent resistance. The dream of real integration, in which students from different backgrounds and colors would find common goals in communities committed to mutual success and well-being, remained remote even from discussion, much less reality.

Only fifteen months after Brown, a group of white men brutally lynched fourteen-year-old Emmett Till in Mississippi after he reportedly whistled at a white woman.129 An all-white jury acquitted the men prosecuted for the murder, and Emmett Till’s mother insisted on an open casket, attracting international media exposure of his mutilated body. The incident exposed the strict code of racial caste enforced by vigilante violence and a corrupted legal system and is widely credited with sparking grassroots movements for (still unrealized) universal civil rights.130

Against the backdrop of this and other violent incidents, school desegregation stalled in the South. White resistance took the forms of delays, segregative school assignment plans using proxies for race, and overt refusals to comply.131 Organizations involving influential whites cropped up across the South to fight implementation of Brown and effectively mobilized commercial and vigilante threats and retaliations against anyone who urged integration.132 After the remand of the five cases consolidated in Brown, the district court in South Carolina forbade racial segregation but explicitly distinguished that from requiring integration.133 In Virginia, the legislature cut off public funds for any racially integrated school, and the governor decided to close schools rather than integrate them.134 The NAACP filed successful challenges to these laws until both the Virginia Supreme Court of Appeals and the federal Court of Appeals rejected the school-closing statute.135 The state legislature responded by repealing the compulsory school law,136 and local authorities closed the public schools in Prince Edward County in 1959. Private schools, supported by state tuition grants and county tax credits, opened their doors to educate the county’s white children.137 This marked only one of many times when private schools became associated with resistance to desegregation. In this extreme instance, most of the county’s seventeen hundred black children had no educational opportunities for five years, although neighboring Norfolk Catholic High School integrated voluntarily soon after the Brown decision of 1954. In Prince Edward County, the local NAACP organization tried to organize alternatives for black students while also challenging the resistance to desegregation.138 A full ten years after Brown, the Supreme Court rejected the white community’s evasions of the desegregation mandate and declared that the time for “‘deliberate speed’ ha[d] run out.”139

Although this was the most extreme instance, other federal courts delayed serious enforcement in the face of resistance to desegregation.140 The Supreme Court left enforcement to the federal district courts, which had discretion to slow desegregation to a standstill.141 Although some counties voluntarily desegregated, segregation persisted in most southern school districts,142 with the vocal defense of ninety-six U.S. senators and representatives, governors, and mayors.143 The Court turned a corner when in 1958 it unanimously rejected state resistance to a school board plan to desegregate the high school in Little Rock, Arkansas,144 and this time President Eisenhower backed the Court fully.145 Yet still, until 1960, 1.4 million black schoolchildren in the Deep South remained in fully segregated schools,146 and by 1964, integrated schooling reached only one in eighty-five black students in the eleven southern states that had joined the Confederacy during the Civil War.147

Desegregation and Integration: Glimpsed and Lost

One reporter noted the irony that southern white legislators who opposed integration could declare “You can’t legislate human relations” at the same time that they extended Jim Crow restrictions to sports, music, school, eating, and talking.148 White resistance to equality for blacks also contributed to creating the conception of “whiteness” as a single group, erasing previously significant distinctions among Irish, Italian, Anglo-Saxon, German, and other national and ethnic groups.149 In response to white resistance, the civil rights movement grew through networks of black churches, the organizational and mobilization gifts of ministers, and the courage and strength of the many ordinary people of many races who forged this mass movement.150 Grassroots politics, boycotts of bus transportation and commercial businesses, sit-ins, and marches generated local and national attention and ultimately federal political action. Martin Luther King, Jr., led a movement of civil disobedience that drew three hundred thousand people to join in the 1963 March on Washington and ultimately impelled the adoption of the 1964 Civil Rights Act. The Act was also propelled, in part, by sympathy for the slain president John F. Kennedy and shepherded to success by the commitment and political skills of the new president, Lyndon Johnson.151

Aided with the tools given to the federal government by the 1964 Civil Rights Act and energized by the civil rights movement that pushed for it, the federal Department of Justice, federal judges, and public officials began actually to dismantle officially dual school districts and to desegregate parks, buses, courthouses, and hotels. The Act authorized the federal Department of Justice not only to enforce Brown through litigation but also to withhold federal funds from school systems that discriminated against African Americans. For the first time, the nation experienced serious federal enforcement of Brown. The enactment of the Voting Rights Act of 1965 also altered the larger political landscape and political calculus, enabling enforcement.

Reinforced with justices appointed by Democratic presidents,152 the Supreme Court itself joined in enforcing school desegregation and rejecting the delaying tactics of resisting school districts. The Court in 1968 rejected a “freedom of choice” plan under which students could select which school to attend, independent of race. While 15 percent of black students in the New Kent County, Virginia, system opted to attend white schools, no white students elected to join those who remained in the historically black schools.153

In 1970, Republican president Richard Nixon demonstrated bipartisan consensus and expressed commitment to enforce the law. His staff organized biracial groups of leaders in the seven key southern states to plan for peaceful and orderly implementation of desegregation.154 In 1971, the Supreme Court, with the participation of justices appointed by Nixon, authorized district courts to order comprehensive desegregation plans, including assignments of all students of a given grade to the same school, alteration of attendance zones, and busing students to schools on the basis of race (in a school system where fourteen thousand of the twenty-four thousand African-American students still attended schools that were all black).155 By 1972, the previously segregated southern schools became the least segregated in the country.156 School desegregation then moved North with the affirmation of the Court.157 Between 1964 and the early 1980s, high school graduation rates for black students escalated, and their performance on standardized tests moved closer to the performance of white students.158 Notable, but inadequately publicized, was the fact that the high school graduation rate and test performance of white students also increased during the same period.159 Although this period combined serious enforcement of desegregation and increased federal funding of schooling, the major study of equal educational opportunities commissioned by Congress in 1964 reported that the “[a]ttributes of other students account for far more variation in the achievement of minority group children than do any attributes of school facilities and slightly more than do attributes of staff.”160

This was the high-water mark. It lasted only briefly. A majority of whites told opinion pollsters that the Johnson administration was pursuing civil rights too aggressively.161 Opponents renamed desegregation “forced busing” and protested it in many regions. In Boston, the protests turned violent, further inflaming an antibusing movement launched even before the court-ordered desegregation plan started.162 White families with sufficient resources fled to the suburbs or private schools.163 The conservative appointees to the Supreme Court rejected a challenge to interdistrict disparities in school expenditures in Texas.164 They then enabled and perhaps fostered white flight from desegregating districts and set back the cause of integration. In Milliken v. Bradley in 1974, the Court confined desegregation orders to district lines and forbade the inclusion of suburbs to rectify urban segregation despite the evidence that decisions at the level of the entire state contributed to the racial segregation in the city.165 The Court treated differences in the racial composition between neighboring school districts as beyond its remedial power. Characterizing this decision as a limit of the remedy to the geographic reach of the culpable official segregation, the Court failed to acknowledge the long-standing roles of local, state, and federal government in promoting and enforcing racial segregation in housing and real estate.166 City borders would henceforth confine both desegregation plans and the enclaves of impoverished and despairing neighborhoods increasingly victimized by violence and drugs. Usually treated as “de facto” rather than official segregation, the racial patterns dividing residential areas and district school lines even now reflect decades of practices affected, if not directed, by law.

One scholar, writing in 1976, captured familiar perceptions of the time, describing persistent racial segregation in California this way: “The fact remains that most California white parents do not want their children transported to schools with predominantly poor minority student bodies located in black or brown neighborhoods. The parents fear that such schools will be educationally inferior and that their children will be victims of violence and reverse discrimination. Certainly none of these fears are without foundation, but it is possible that they are exaggerated by underlying racist feelings.”167 White families with financial means voted with their feet; they preferred predominantly white communities and white schools, which they associated with better opportunities for their children.168

However described or understood, the confluence of public actions and private decisions increasingly jeopardized the goal of making schools places where students from different races and backgrounds learned together—and the courts attributed the results to private choices beyond the reach of public policy. Justice Louis Powell treated residential segregation as a product of economic and social forces beyond both school board action and legitimate judicial remedy when he dissented from the Court’s approval of a desegregation plan in 1979.169 Others on the Court joined his view of residential segregation as beyond state action and beyond constitutional purview. Recasting Brown as a rejection of legally mandated segregation, the Supreme Court began to draw sharp lines between official and intentional governmental segregation, warranting a desegregation remedy, and “de facto” segregation resulting from individual choices or social practices and exempt from judicial remedy. Most white parents repeatedly demonstrated a preference for majority white schools,170 and these choices became understood as protected and private. Given historic residential patterns, legacies of racially restrictive covenants, the convergence of race and economic class, and government policies producing marginalized ghetto neighborhoods, whites from the 1970s onward could choose largely white schools by moving to the suburbs, selecting private schools, or arranging placement of their children in high academic tracks.171 In urban districts, desegregation plans had to redistribute dwindling numbers of white students, and courts overtly worried that further desegregation efforts would simply spur more “white flight.”172 Forms of reaction challenged the use of racial categories even to promote racial integration. Classification by race rather than racial hierarchy became the target; resistance to affirmative action in higher education and employment mounted during the 1990s. By 1999, the Boston School Committee voted to end mandatory busing in the face of a lawsuit claiming that white children were discriminated against in the district’s desegregation plan.173 Echoing a strategy used in Brown, lawyers recruited social scientists in the disputes over desegregation remedies; some lawyers and others even tried to reexamine and dispute social science findings used in the Brown litigation itself.174

The Supreme Court replaced its 1968 call to remove segregation “root and branch” with a 1991 declaration that discrimination need only be “eliminated to the extent practicable.”175 Since that time, school districts under desegregation orders have successfully petitioned to end judicial supervision, and racial segregation has increased as districts have returned to assigning students to neighborhood schools.176 The Supreme Court has allowed the termination of judicially supervised desegregation plans when the vestiges of official racial segregation seem remote, even when presented with increasingly racially separated schools. This is a major reason why the percentage of black students attending schools where the majority of other students are children of color has increased across the country over the past decade,177 reversing the trend from the prior decade, when courts monitored school assignments.178 The political factors affecting Court membership surely influenced these developments as much as shifting demographic patterns. The country’s conservative political shift and election of Republicans who appointed conservative justices reflected, at least in part, resentments of working- and middle-class whites.179 No new justice after Thurgood Marshall would reach the Supreme Court through a Democratic president’s nomination for twenty-six more years.180 In the meantime, the Court not only turned away from desegregation, racial mixing, and integration but also curbed the ability of agencies, private parties, and school systems to pursue them.181 And it has allowed local districts to use new student assignments, rezoning, and redistricting to undo racial mixing and increase segregation.182

As the population has become even more diverse, with increasing numbers of Hispanics and immigrants from many regions, the goal and practice of integration has grown more complicated over recent decades.183 Public schools in the United States thus are growing more separated by race and ethnicity at the same time that the school population grows more diverse.184 Families of color face not only economic hurdles in moving to prosperous communities with good schools but also direct discrimination in the mortgage and housing markets.185 School-aged children in America can claim every possible racial, ethnic, and religious background. The number of U.S. residents who speak a language other than English at home increased by 47 percent during the 1990s186 reaching 17 percent of households in Portland, Oregon, 47.6 percent of households in New York City, 57.8 percent in Los Angeles by the year 2000.187 In New York City, school-aged children speak 190 languages;188 in Los Angeles, 90 languages. Immigrant children and the children of immigrants attend schools now in every county in the United States. Immigration and birthrates combined make Asians and Latinos an increasing presence, with the Hispanic population doubling between 1970 and 1990, and the Asian population tripling during that time frame.189 As of 1990, the percentage of school-aged children in the United States who were Hispanic exceeded the percentage who were African American.190

Reflecting this shifting demography, “diversity” is embraced and defended by the U.S. military and Fortune 500 companies as crucial to their own missions.191 The United Colours of Benetton proved to be an arresting and durable marketing campaign for a clothing line,192 and a conservative Republican President, George W. Bush, appointed an African-American man and then an African-American woman to be secretary of state, a Mexican-American man first as his White House counsel and then as attorney general of the United States, and two Asian Americans to other cabinet posts.193 Growing rates of intermarriage and romances produce enough multiracial individuals who want to be so identified to modify how the census keeps track of individuals’s racial identities.194

This is the context for school “resegregation” and for the decline of the integrationist ideal. Scholars agree that desegregation did not fail. Desegregation worked to produce interracial contact and raise the educational opportunities for both blacks and whites until courts and school districts allowed it to end.195 The courts lost their nerve. Many whites took advantage of reduced judicial enforcement to opt for mainly white schools—and the courts obliged by confining remedies within the borders of those districts with judicially determined illicit governmental racial segregation. Hispanics and new immigrants face increasingly diminishing chances to attend school with middle-class whites. And many African Americans have started to give up on the hard work that the effort to achieve integration has required of them.196

What Failed and What Endures after Brown

Efforts to end racial segregation in schools could fail in two quite different ways. They could fail, in fact, to bring about racial mixing. Or they could bring about racial mixing that turns out to replicate the racial hierarchy and subordination expressed in the segregated system. Evasion is the first problem; perpetuation is the second. The racial desegregation effort following Brown has suffered both fates. Decades of resistance preceded new patterns of public and private actions, producing racially identifiable schools that in turn mirror the economic and social disparities between whites and members of other races, even as the nation grows more diverse. Courts and communities have failed to sustain desegregation efforts that worked. Strikingly, the racial achievement gap persists in racially mixed middle-class schools—even among African Americans and Hispanics who are themselves middle-class, and among academically motivated and focused students of color.197 Whether in the same school or in substantially separate schools, students across the country, with notable exceptions, continue to register a racial gap in school achievement (measured by test scores) that mirrors the gap between whites and African Americans and Latinos in home ownership, occupation, education, and wealth.198 Disparities in access to educational resources also persist when the experiences of white students are compared with those of black and Hispanic students.

Meanwhile the ideal of integration no longer motivates many people of any race. In 2000, Richard Kahlenberg surveyed national attitudes and asserted that there is a consensus that integrated schools seem like a good idea but “we shouldn’t do anything to promote them.”199 Equal opportunity remains the established goal of American schooling, at least since Brown, but racial mixing and the aspiration to build an inclusive and collaborative multiracial community prompts resistance from many quarters. This resistance is not confined to whites. When in 1934 W. E. B. Du Bois raised concerns that the desegregation focus could leave black children worse off than they would be in segregated schools, he had to resign from his post as editor of the NAACP’s magazine, Crisis. Since that time, a series of advocates and scholars devoted to redressing racial oppression have followed Du Bois in defending separate educational institutions for students of color; they are more likely to emphasize the importance of high expectations and achievement than experiments in racial mixing.200 Like the NAACP lawyers who argued in the 1940s over whether attacking segregated schools would undermine progress toward equalizing educational resources available to black students, advocates in this new century have explored whether financial and programmatic solutions will work better than the disappointing desegregation initiatives.201

Justice Clarence Thomas’s resistance to desegregation efforts resonates with many African Americans who are insulted by the suggestion that educational excellence cannot occur in an entirely or predominantly black or black and Hispanic school.202 For them, the betrayal of Brown’s promise lies not in finding students of color in schools largely with other students of color but instead in the low expectations and low achievement levels widely found among these students.203 This line of concern could proceed one step further to question the aspiration of integration as a tool not only of condescension but of cultural oppression. In the context of education for Native Americans, contemporary critics blame segregated boarding schools for stripping children of their familial and cultural ties—but critics also attack early attempts to educate Indian children in California alongside white children for destroying family bonds and producing alienation, frustration, and high dropout rates among the Indian children.204 Some people express nostalgia for all-black schools which often served as centers of community.205 Culturally oriented claims similarly appear among some advocates of “Afro-centric” education, elevating a focus on African and African-American history and culture to root African-American students, enhance their self-esteem, and preserve their distinctiveness.

One does not have to embrace such cultural claims (and Justice Thomas probably does not) to conclude that mixing students of different backgrounds by itself does not produce equality if the adults and students replicate stereotypes and stratification based on race. The overrepresentation of minority students in special education classes for students with learning or emotional disabilities raises questions about the reliability of these assignments and the possibility that negative racial attitudes resurface in the form of disability labels long after they are legally ruled out of bounds.206

Increased uses of “alternative education” for students who have been disciplined present real questions about new and still-hidden modes of racial segregation.207 Minority students face disproportionately high disciplinary actions, resulting in high rates of exclusion from mainstream classes.208 Sometimes called the “pushout” process, or the “school-to-prison pipeline,” school systems, police, and juvenile justice programs combine in a process that removes students from mainstream schools and puts them in separate programs that often involve lockup, searches, and little educational value.209 In Mississippi, African-American students are referred to alternative schools at a rate two to three times greater than white students.210

Doubts about the commitment and capacity of racially mixed schools to ensure that minority students are treasured, well taught, and prepared for a still-prejudiced society are underscored by research findings about contemporary school practices.211 Renewed interest in the accomplishments of all-black schools during segregation and the commitment that teachers and communities had to these schools and their students underscores historic paths to individual success outside the integrationist ideal.212 Ironically, perhaps, as Brown spurred an emphasis on individual academic success rather than remedying group-based oppression, it also in some communities dismantled the segregated all-black institutions that offered role models and a sense of communal commitment to the success of their members. After waves of backlash to court-ordered desegregation and shifting membership of the federal courts, legal doctrine generated by Brown focuses on freedom from racial classification rather than racial integration or actual equal educational opportunity.

All of these developments, though, suggest that what failed after Brown was societal commitment to alter the assumptions and practices of racial hierarchy that produced segregation. Those assumptions often persist even in schools with racial mixing. It is African-American and Hispanic students living in areas of concentrated poverty who are most hurt by the decline of desegregation efforts. They are consigned to disproportionately inadequate and poorly performing public schools. They lose access to other social networks. White students in predominantly white schools have generally better educational opportunities and higher performing schools. Yet students of all backgrounds lose the benefits offered by the integrationist project: the benefits of working with diverse groups and building a sense of “we” through common goals and experiences. Given the importance to employers of the ability to work with diverse teams and the relevance of a sense of “we” to democratic governance, the entire nation loses as well.

Faced with limited time and capacity to push any school initiative, educators and parents increasingly confront a choice between renewed efforts for integration and redoubled initiatives in predominantly minority schools for quality instruction with high expectations. Race consciousness is an indispensable dimension of either avenue, as is underscored by the focus on student race in the performance measures mandated by the federal No Child Left Behind Act.213 That race consciousness was strenuously advocated by conservatives and Republicans, led by President George W. Bush. Yet political and legal backlash to desegregation initiatives has contributed to the highly abstract debate, occupying courts and commentators, about eliminating any consideration of race or ethnicity in student school assignment in order to create a color-blind society.214 The Supreme Court’s preoccupation with color-blindness in schools is especially odd, given the persistent racial gap in achievement, the risks of misidentification of students of color in the context of special education, and the Court’s own veneration of Brown.215 Attention to race remains indispensable whether used in assessment of children’s educational and life chances, progress toward the integration ideal, or defenses of separate instruction.216

Nonetheless, the Supreme Court shows increasing hostility toward the use of racial classifications, even when school systems pursue voluntary school integration. This preoccupation reflects the Court’s conflation of college and university affirmative action debates with challenges in achieving education opportunity for students from kindergarten through high school. Chief Justice Roberts’s opinion for the Court’s plurality in Parents Involved in Community Schools v. Seattle School District No. 1 focused on race-conscious school assignments in explaining why four members of the Court rejected voluntary integration plans in Seattle and in Jefferson County, Kentucky, in 2007.217 The opinion concludes:

Before Brown, schoolchildren were told where they could and could not go to school based on the color of their skin. The school districts in these cases have not carried the heavy burden of demonstrating that we should allow this once again—even for very different reasons. … The way to stop discrimination on the basis of race is to stop discriminating on the basis of race.218

As an aspiration, the closing sentence in this passage echoes statements of Thurgood Marshall as attorney for the plaintiffs in Brown as well as the soaring rhetoric of Martin Luther King, Jr.219 Yet as a guide for current conduct in a nation marked by persistent and increasing racial gaps in opportunity and achievement, a ban on race consciousness can seem frustrating to communities willing to tackle the problem. The ring of an aphorism cannot hide the distortion of the past implied by this analysis. The burden before Brown was not merely racial classification, borne somehow equally by white and black children, but white supremacy, inscribed in Jim Crow laws, social customs, and the attitudes of private individuals. Those burdens remain so profound that communities in Seattle and Jefferson County, Kentucky, have repeatedly pursued through their elected school boards the projects of ensuring equal educational opportunities and ending segregation established in Brown in 1954.

The five members of the Supreme Court who did not join the plurality opinion in Parents Involved reject the aphoristic reduction of Brown to color-blind school assignments. Justice Anthony Kennedy’s separate opinion does so explicitly.220 Justice Stephen Breyer’s opinion for the four remaining justices does so repeatedly.221 And Justice John Paul Stevens describes Chief Justice Roberts’s reinterpretation of Brown as a “cruel irony” because it treats the rejection of racial exclusion in Brown as if it bans the racial inclusion represented by the voluntary plans at issue in Seattle and Jefferson County.222 Underscoring the departure represented by Chief Justice Roberts’s interpretation of Brown, Justice Stevens concluded his opinion by observing: “It is my firm conviction that no Member of the Court that I joined in 1975 would have agreed with today’s decision.”223

The turn away from Brown, rejecting even voluntary integration plans, is all the more notable given the Court’s retrenchment since 1974 from court-ordered desegregation. The Court retreated from emphatic enforcement of desegregation when lower courts tried to include suburbs in remedying urban segregation, and when diminishing numbers of white students remained in districts that had been subject to court orders for decades.224 This judicial retreat from school integration did not occur because of recent public opposition to court action. It reflects the election of President George W. Bush–itself rendered by a Supreme Court judgment—and his appointments of Chief Justice John Roberts and of Justice Samuel Alito. It may reflect understandable worries about judicial efficacy. Yet it was the Court’s own confinement of remedies to individual school districts that invited white families to move out of affected districts and defeat integration efforts.

Neither legitimacy nor efficacy concerns explain the Court’s rejection of voluntary desegregation plans, enacted by school boards fully subject to the approval and disapproval of their electorates. Instead, the rejection of these voluntary plans seems part of an abstract political project to equate equal protection with colorblindness and to terminate affirmative action. The result favors white anxieties in an increasingly multiracial nation. Suppressing the distinctive history of slavery and the post–Civil War amendments in response to it, the national retrenchment in the civil rights struggle required converting the equal protection clause into a rejection of racial classifications rather than of racial subordination.225

Critics question how the Court’s insistence on color blindness advances any plausible route for remedying legacies of racial injustice.226 Preoccupation with affirmative action—called by its opponents “reverse discrimination”—offers a partial explanation for the recent judicial focus on colorblindness as the measure for equal protection of the laws, particularly where scarce resources like places in elite universities, public contracts, or employment are at issue. White resistance to change in these contexts takes the form of righteous opposition to preferences of any sort, although allocating those scarce resources bears little resemblance to the assignment of children to supposedly equivalent schools in the same public districts in Seattle and Jefferson County. Even without Justices Roberts and Alito, the Court had enacted its ambivalence about affirmative action by tethering its approval for diversity rationales for racially conscious university and college admissions to an expectation that attention to race and ethnicity would no longer be necessary—and no longer acceptable—twenty-five years after the 2003 decision.227 The ticking of that clock accelerated with the Court’s rejection of the modest voluntary use of race to balance student assignments within public school districts. As a result, poor children of color remain far less likely to find teachers and schools able to launch them into lives of economic success or social and political equality with middle-class white peers.

Yet Brown and the struggles to implement its vision over the subsequent half century did end Jim Crow laws mandating racial separation. Equal opportunity has become the settled touchstone for American schooling. It is impossible to imagine the inclusion of race-based categories in the reporting requirements for the federal, bipartisan No Child Left Behind Act without Brown and its elevation of equal educational opportunity for students of all races, even though the Act and the federal government in general have made no new commitments to integrating schools. The Act on paper offers transfers to students in low-performing schools, yet education secretary Margaret Spellings, appointed by President George W. Bush, told the states that their actual use of this feature is “unacceptably low.”228 The election of President Barack Obama crosses a landmark in the nation’s racial experience, but his administration focuses on school improvement, not racial integration. Access to equal educational opportunities remains remote for countless children in America, and the experiences of true integration across the color line is the exception, not the rule. And too many poor children, disproportionately of color, have no access to the kind of educational opportunities available in most suburban high schools, in many parochial schools, and in schools run by the U.S. military where teachers, parents, and larger community values converge in matching high expectations, emotional and pedagogical support, and role models devoted to children’s educational success.

These disappointments with Brown are by now well known and well discussed. Seldom, though, in assessments of Brown do critics consider how the lawyers’ effort producing the landmark racial desegregation case and the mass movements following it inspired movements pursuing equal schooling along lines of gender, disability, language, immigration, class, and even religion and sexual orientation. If examined, those repercussions of Brown expand the vision of equal opportunity across other dimensions of diversity and give rise to further debates over integration.

Just as courts delayed, then pressed, then backed off from requirements to educate students of different races in the same classrooms, some of these difficulties recur in debates over education for girls and boys; students with and without disabilities; students learning English and students who already speak it; recent immigrants and their neighbors; poor children and those who are not poor; and Muslims and Christians, Jews, atheists, and students of other religions; as well as gay-lesbian-transgendered youth and their straight or unidentified peers. Again following on the experiences with Brown, social science research has emerged as a critical element in the arguments over how to achieve equality in these contexts.229 Although public and private school choice offered escape routes for whites avoiding desegregation orders, renewed choice initiatives open new avenues for mixing students while also stimulating special mission schools, including identity-based programs that are Afrocentric, or centered around interests such as the Arabic language or girls’ leadership. The repercussions of Brown beyond race, the impact of new school choice options, the growth of social science assessments of intergroup contact, and the symbolism of the case and its use as touch-stone in struggles around the globe, all topics pursued in this book, are as much the legacy of this landmark case as the disappointing status of racial integration in American schooling.
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Expanding Promise, Debating Means

Separate and Integrated Schooling for Immigrants, English-language Learners, Girls, and Boys

May it please the Court, I think if appellants’ construction of the Fourteenth Amendment should prevail here, there is no doubt in my mind that it would catch the Indian within its grasp just as much as the Negro. Should it prevail, I am unable to see why a state would have any further right to segregate its pupils on the ground of sex or on the ground of age or on the ground of mental capacity.

—John Davis, representing South Carolina,
Brown v. Board of Education

Spurred by the social and legal struggles surrounding Brown, parents and advocates during the twentieth century and into the present have pursued equal schooling along other dimensions of exclusion and inequality by working through court challenges, legislation, and other initiatives.1 Brown enshrined equality as the entitlement for all students, even as the work leading to and following Brown identified avenues for advocates concerned for students learning English, immigrants, girls, boys, and others left out or mistreated by public schooling. American public schools have grown preoccupied with the aspiration of equality and the language of inclusion.2 Yet no less pervasive is the struggle over whether equality is to be realized through integrated or separate settings. The debates involve politics, prejudices, and social science studies. Shifting political tides and cultural attitudes, as well as legal debates, reflect and also aggravate uncertainties about what kinds of instruction actually promote equal opportunities for all children.

Immigrants, Noncitizens, and English-language Learners

Often called “a nation of immigrants” (with the elision, then, of Native Americans3 and slaves), the United States has offered opportunities but also presided over mistreatment of newcomers on the basis of language, accent, derogatory ideas about their country of origin, or general negative attitudes toward foreigners.4 Such attitudes include the conflation of “foreign” with “illegal,”5 the confusion of immigrant with noncitizen,6 and the equation of being a speaker of Spanish (and other native tongues) with being “non-American.”7 The tradition of forced assimilation starts first not with immigrants but with the Native Americans, beginning with the Civilization Act of 1819, under which the government removed Indian children from their family cultures and placed them in federally funded missionary schools, not to further integrate them with other students but to “civilize” them.8 In addition, as the United States displaced Mexico in parts of the Southwest, families who never moved gradually found themselves dealing with a contest over language, race, and culture. Even before Brown, Mexican American families successfully challenged the separate-but-equal doctrine and prompted the repeal of California’s official school segregation—in a law signed by Earl Warren, California’s then governor, before he became chief justice of the U.S. Supreme Court and the author of Brown.9

Immigrants, children of immigrants, and students learning English risk discriminatory treatment for overlapping reasons: (1) if they are immigrants or the children of immigrants; (2) if they are not citizens; (3) if they are not English speakers; and (4) if they or their parents want them to keep or learn the language and culture of their ancestral country. Protesting wholesale exclusion and inferior opportunities no longer provokes controversy, but educators, parents, politicians, and pundits fight over assimilation versus cultural preservation. These intense disagreements marshall warring social science information and infuse struggles over litigation and legislation as much now as a century ago.

Panic over immigration is a long-standing thread of American history.10 At the turn of the twentieth century, public schools focused on Americanizing immigrants and children of immigrants who came in large waves to this country between 1880 and 1920.11 Periodic nativist movements against immigrants have generated initiatives to deny education to noncitizen children or to put them and their parents in jeopardy of deportation, but such initiatives have failed politically and constitutionally.12 Critics of harsh nationalism, both then and now, endorsed pluralism, renamed and revamped as multiculturalism, over rigid Americanizing tactics. Analogies to racial equality help, as do normative claims of dignity and equality. Moreover, exclusion of noncitizen children from public education founders on the practical point that many, if not most, of these children will stay in this country and will contribute more economically, socially, and politically if they have received an education.13 Also, immigrant parents give birth to citizen children, complicating any effort to exclude along the lines of citizenship.

Nonetheless, the options for schooling can be starkly limited and at times unwelcoming for children who are immigrants or the children of immigrants. The language of instruction, the treatment of holidays, and the content of the social science curriculum push students into a single shared national identity, when many would prefer recognition of multiple communities within the nation.14 Brown underscored the importance of schooling as the key entry point for jobs and civic participation. Education has the same practical importance for immigrants, their children, and English-language learners. But shifting population patterns and contrasting desires among immigrants, as well as long-standing residents, lead some to seek mixed, integrated schools exclusively using English, while others endorse separate programs or schools for immigrants as a kind of crash course in English and in learning to learn, and still others seek distinctive instruction in the language and culture of their parents or ancestors.

Educational challenges for immigrant children and children of immigrants circle around the language issue, as school systems struggle to accommodate growing numbers of immigrant students. In some parts of the United States, there are enclaves where Spanish has long been the dominant language (particularly in the areas where the United States spread into what had been Mexico). Ensuring English proficiency and excellence is more difficult when students live in homes and neighborhoods where English is not pervasive. This is only one sliver of the problem. Latinos, more than any other group, fare worse on measures of educational disadvantage, including separation from students of other backgrounds, concentration in schools with high rates of poverty, dropout rates, and educational attainment.15 The influx of immigrants increased dramatically across the country between 1930 and 2000, while estimates currently indicate that more new immigrants will arrive without documentation than legally each year for the foreseeable future.16 Given these patterns and different birthrates in the immigrant and nonimmigrant populations, an estimated 20 percent of school-aged children across the country have at least one immigrant parent and more than six in ten babies born in the New York City area since 2000 have at least one foreign-born parent.17 Rapid and large increases in the immigrant populations in states such as Georgia, Nevada, and North Carolina are without precedents.18

Historically, children who are immigrants, children of immigrants, or children learning English have faced complete exclusion from school, assignment to segregated schools, punishment for speaking their native language, bans against instruction in their family’s language, and formal and informal pressures to abandon family language and culture.19 Still, even before Brown, isolated but successful lawsuits ended segregation of Mexican American students.20 Political and legal movements and broader advocacy initiatives for immigrant children and children learning English emerged in the wake of Brown and its legislative and judicial repercussions.

In 1973, the Supreme Court acknowledged evidence that public school discrimination against Hispanics resembled discrimination against African Americans and asserted that each group deserved opportunities to be integrated with Caucasian students.21 Turning to legislative solutions chiefly at the state level, Mexican-American parents in California mobilized in the early 1960s to challenge the failure of public schools to meet their children’s needs due to school cultures, teacher attitudes, and language barriers.22 When the Brownfield, California, school system responded with plans to use federal and state funds for a bilingual-bicultural school, some white parents objected, but the project proceeded.23 Advocates across the country successfully pushed for the Bilingual Education Act of 1968, introduced by Senator Ralph Yarborough of Texas, as a response to the high dropout rate of Spanish-surnamed students.24 As enacted, the law turned to focus on children of limited English-speaking ability (later called limited English proficient or English-language learners) and simultaneously shifted from a notion of enrichment to a conception of remedial or compensatory education.25 The Act offered funds for educational programs, training for teachers and teacher aides, development and dissemination of materials, and parent involvement projects for students with limited knowledge of English.

The same year Congress enacted this law, advocates founded the Mexican American Legal Defense Fund (MALDEF) and self-consciously emulated the NAACP as an advocacy organization pursuing civil rights through litigation and legislation.26 MALDEF emerged four years after Congress enacted the 1964 Civil Rights Act, following the 1963 March on Washington and President Johnson’s vow to fulfill slain President Kennedy’s promise of civil rights legislation. The language of that Act included protection against discrimination on the basis of national origin.

The actual source and conception of this provision is not well documented, coming as it did before the founding of a visible national advocacy group for immigrants. The phrase “national origin” was used to define quotas in the Immigration Act of 1924, establishing a regime that lasted until 1952 and limited immigrants by country of origin.27 The phrase codified protections previously contained in executive orders that protected people seeking employment with the federal government from discrimination on the basis of ancestry or country of origin.28 Working out the meaning of this commitment in schools to guard against national origin discrimination—and to secure equal protection for immigrants and students learning English—remains an ongoing struggle.29

Bilingual Education or English Language Acquisition?

Over the course of the 1970s and 1980s, local and national groups worked to interpret the emerging civil rights commitments for the education of immigrants and their children. Would equal opportunity for these students require changes in schools? If so, should accommodations focus solely on English acquisition, or on supporting the students’ learning of other subjects while gaining knowledge of English? Is sustaining the students’ home language independently valuable? Contests over these choices at each level of government engaged not only educators and parents but also social scientists in clashing assessments of teaching methods. Initial victories in some states and federal administrative actions established a public duty to do something to assist students learning English. Further contests generated strong commitments to bilingual education and then a backlash against it, ultimately yielding bans in some states and a federal shift to English language acquisition assistance, even as questions of accommodation and respect for language differences persist.

The Civil Rights Act’s national origin protection became the vehicle for national policy governing education for children whose primary language is not English. Interpreted to guard against discrimination on the basis of birthplace, ancestry, culture, or linguistic characteristics, including surname, the Act supplied authorization to the Department of Health, Education, and Welfare to issue guidelines governing bilingual education and students learning English. In a 1970 memo, the Department offered support for bilingual instruction when it directed school districts enrolling more than 5 percent national-origin-minority group children to take “affirmative steps to rectify the language deficiency in order to open its instructional program to these students.”30

The same year, Edward Steinman, a San Francisco poverty lawyer (and later a law professor), filed a class action suit on behalf of many students of Chinese origin to press enforcement of the federal regulations requiring accommodation for students without English proficiency.31 According to one account, the suit arose after a University of California graduate student, Ling-Chi Wang, consulted with Steinman about unsuccessful requests that school officials alter the “sink-or-swim” approach to instructing immigrant children from many backgrounds.32 The school system was already undergoing litigation for racial segregation, and school officials reportedly acknowledged but did nothing to respond to the problems experienced by non-English-speaking students, despite meetings with concerned parents. Steinman later recounted that he thought there would be less prejudice against Chinese immigrants than against Mexican immigrants.33 Steinman selected Kinney Kinmon Lau, the son of one of his other clients, as named plaintiff.34 Lau was born in Hong Kong and a decade after the suit recalled feeling lonely and isolated in school when he knew little English.35 Yet he reported that he later resisted the school’s offer of English as a Second Language (ESL) classes, because other students “laughed at you” if you were labeled as an ESL student.36 The suit on behalf of Lau and others alleged violations of the Fourteenth Amendment and Section 601 of the Civil Rights Act of 1964, which denies federal financial assistance to recipients of federal aid that engage in discrimination against racial groups. None of the plaintiffs spoke or read English; none of their teachers spoke Chinese. About 1,066 of the students attended special classes to learn English at least part of the day, but the remaining 1,800 students received no direct English instruction.37 The plaintiffs lost in both the district court and the court of appeals, which reasoned that the schools provided the same opportunities to all children and that the law afforded the plaintiffs no remedy. The majority for the appellate court concluded that law afforded no remedy because “[e]very student brings to the starting line of his educational career different advantages and disadvantages caused in part by social, economic and cultural background, created and continued completely apart from any contribution by the school system.”38

As the case moved to the Supreme Court, the plaintiffs gained assistance through friend-of-the-court briefs from the U.S. Department of Justice, MALDEF, and other groups. The Supreme Court in 1974 reversed the lower court decisions.39 Justice William O. Douglas noted for the unanimous Court that California law denied high school diplomas to students lacking proficiency in English yet offered no English instruction to the 1,800 immigrant children. “Under these state-imposed standards there is no equality of treatment merely by providing students with the same facilities, textbooks, teachers, and curriculum; for students who do not understand English are effectively foreclosed from any meaningful education,” reasoned the Court, resting on the statutory authority and not reaching the constitutional claim.40 Upholding the regulations issued by the federal Department of Health, Education, and Welfare, the Court found the San Francisco school district in violation because it received federal funds yet the “Chinese-speaking minority receive[d] fewer benefits than the English-speaking majority from respondents’ school system which denies them a meaningful opportunity to participate in the educational program—all earmarks of the discrimination banned by the regulations.”41 The Court stressed that the Civil Rights Act of 1964 meant to ensure that no federal funds would subsidize or encourage discrimination. The Court also relied on a narrower ground: the school system was in breach of its contractual agreement when it accepted federal dollars.42 The federal aid, thus, was conditioned on compliance with the regulations, which called upon recipient schools to provide affirmative instruction (and not discrimination) to students lacking English proficiency while receiving federal funds.43

Here, the problem was not segregation but mixing—in the absence of adapted instruction. The Court accepted the argument that including the Chinese-speaking students in the mainstream classroom with no accommodation amounted to discrimination on the basis of national origin because the Chinese-speaking students received fewer benefits from the classroom experience than did the English-speaking majority.44 Ultimately, the San Francisco schools agreed through a consent decree to provide bilingual education for Chinese, Filipino, and Hispanic children.

Notably, the Court reached its decision based on the sheer impact of the existing curriculum and it required no proof of intentional discrimination as the measure of illicit discrimination.45 In addition, the decision exposed a new version of the tension between integration and separate treatment.46 Mixing students together without accommodating the newcomers denied the English language learners equal opportunity. The Court found that treating people who are differently situated as if they are the same is as much of a violation as treating people who are the same as if they are different.

The plaintiffs did not ask for, nor did the Court elaborate on, a specific kind of instruction the schools should adopt but agreed that schools needed to take some affirmative steps—changing their usual instruction—to respond to the different situation of students lacking English proficiency. Local school officials and advocates immediately disagreed over the best way to comply with the Court’s decision. Some advocated bilingual-bicultural instruction, allowing students to learn English while maintaining cultural pride; others urged “maintenance” instruction in both their native language and in English throughout the students’ school years. Still others stressed access to intensive instruction in English as a second language while criticizing programs that continued to separate students from their classmates long after they had learned English.47 The named plaintiff himself, ten years after the decision, warned against teaching basic subjects in Chinese because then “you’ll never learn English,” although Kinney Lau thought it would be helpful if the teacher understood the students’ native language.48 His view emerged after long experience with disappointing initiatives.

When the litigation challenge was still fresh, a year after the Lau decision, the Office for Civil Rights, in the Department of Health, Education, and Welfare, announced a set of guidelines calling for more ESL instruction for elementary school students. The guidelines aimed to enhance students’ esteem for their own cultures and knowledge of their home language while learning English. The agency monitored school districts and by 1980 negotiated 359 plans for compliance with its guidelines.49

Congress itself responded to the Lau decision with the Equal Education Opportunities Act of 1974, offering funds and directing recipient schools to take appropriate action “to overcome language barriers that impeded equal participation by its students in its instructional programs.”50 In essence, Congress required public school systems to do something but did not specify what would count as appropriate action. The statute codified Lau’s general conception of equal opportunity as compelling some official steps on behalf of students learning English but did not codify the agency’s guidelines that pressed for bilingual, rather than merely English, instruction. Even before the Lau case, Congress also directed modest resources to developing educational programs, training teachers, and encouraging involvement of parents in addressing educational disadvantages of students lacking English proficiency and added to these resources in 1974.51 Hence, Congress approved but did not require bilingual or bilingual-bicultural education.

Bilingual-bicultural education, according to its defenders, would help students maintain proficiency in a language other than English and support the development of positive self-conceptions for young people learning English.52 This proved controversial over time. Opponents feared a new form of separatism and a perceived threat to English as the official and dominant language in the United States.53 Critics noted that the choice of instructional method could have profound implications for the degree of integration and separation of students learning English from other students. Unless vigilantly guarded against, long-term separation of English language learners from their classmates could result from maintaining bilingual-bicultural competence; intensive ESL instruction could produce short-term separation; and English immersion could produce little classroom separation but leave students with the sense of isolation that Kinny Lau recalled years after the lawsuit bearing his name. Also, critics charged that bilingual education was an employment program for Hispanic teachers or an imposition on local decisionmaking.

A pivotal federal court decision preserved Congress’s agnosticism on the subject of instructional methods for school systems addressing needs of students learning English. In Castañeda v. Pickard, the court of appeals for the Fifth Circuit ruled that districts could choose from among instructional methods recommended by experts but had to direct sufficient resources for implementation and also had to shift methods if an initial effort did not succeed.54 The Mexican-American plaintiffs launched their class action suit in 1978 and charged that the Raymondville, Texas, Independent School District unlawfully discriminated against them by failing to adopt bilingual education adequate to enable their equal participation in the education offered by the district. The district offered no formal bilingual instruction after the third grade and instead offered only ESL instruction and access to the center dealing with remedial instruction in English and other subjects.

In addition to the language instruction claim, the suit alleged that the school district used an ability-grouping system for classroom assignment based on racially and ethnically discriminatory criteria, resulting in impermissible classroom segregation. The suit further alleged that the school district discriminated against Mexican Americans in the hiring and promotion of faculty and administrators. The plaintiffs thus claimed that the system retained vestiges of intentional, illicit racial and ethnic segregation and confused assignment based on knowledge of English with assignment based on ability. In this way, the plaintiffs explicitly tied the treatment of English language learners to Brown by questioning separation of students based on English knowledge and by challenging the absence of bilingual instruction in subjects other than language. The request for bilingual instruction relied not on the Constitution but on the enactments of federal legislation, regulation, and agency guidelines.

The district court rejected the plaintiffs’ claims, and then the court of appeals partially reversed the decision, remanding to the district court for reconsideration of the Spanish language competence of teachers,55 possible discrimination in the hiring of teachers, and the design and practice of the ability-grouping system against the backdrop of the district’s prior de jure segregation.56 As the most influential statement by a federal appellate court on the subject, the court’s opinion in Castañeda v. Pick-ard struck a middle course between the plaintiffs’ effort to have bilingual instruction mandated for all grades and the district’s policy. The opinion did not call for English language learners beyond third grade in the substantive courses, other than intensive English language instruction and access to the remedial learning center.57

In the field, the case became known less for refusing to require bilingual education than for establishing that school systems must fund programs that actually ensure that students learn English or are reasonably calculated to do so.58 At the same time, the Castañeda court preserved room for educational experts to determine the most appropriate method for particular students and particular circumstances. Under the Equal Education Opportunities Act of 1974, the court devised a three-prong test for assessing the “appropriateness” of a school system’s approach to teaching students who are learning English. The school system plan must (1) reflect an educational theory that is either sound or a legitimate experimental strategy;59 (2) include sufficient plans, resources, and personnel to be reasonably calculated to implement the theory;60 and (3) be assessed and replaced if, after a sufficient trial period, it has not produced results overcoming the language barriers to student learning.61 Evidence of success would be key.

The Castañeda court did not, however, address whether programs segregating English language learners would run afoul of existing school desegregation orders or the integrative ideal.62 Bilingual programs could dramatically complicate school desegregation orders by separating Hispanic or Chinese students. Bilingual programs could also prompt English-speaking parents to seek other schools,63 impairing the goal of mixing students. Or bilingual programs could promote a greater sense of belonging, as well as higher academic achievement, for Hispanic students and others learning English. The details of the language accommodation program and the attitudes of the school community would matter significantly in predicting the effect of separating and integrating different groups of students.

Experts in the field started to identify four basic types of programs but acknowledged that in practice the programs overlapped and often teachers drew from all of the models. “Transitional bilingual education” proceeds with most of the instruction in English but presents some of the school subject material in the child’s home language. This enables progress while the child learns English and moves toward the program’s goal, which is full transition to mainstream English classrooms, usually within two or three years.64 “Maintenance bilingual education” seeks to preserve and deepen the student’s knowledge of the home language and culture while the student learns English; almost always used within elementary schools, this model could involve students for many years.65 In some versions, this program proceeds as a two-way bilingual program, integrating, for example, Spanish-speaking and English-speaking students with the goal of cultivating dual language fluency for both groups of students.66 Eliciting simultaneous strong support and strong opposition, transitional bilingual and maintenance bilingual programs, when well run, afford real access to the curriculum for students learning English. But they also risk segregating students learning English from other students and undermining racial desegregation plans. “Immersion” teaches students English alongside other subjects while giving students cues and assistance with the language and is often accompanied by special intensive instruction in English through pullout sessions from the mainstream classroom.67 Finally, “submersion” or “sink-or-swim” provides no particular special instruction. In light of these alternatives the Lau analysis is not sufficient under federal civil rights law in public schools receiving federal assistance but still finds defenders in Congress and in school systems.68

Toward the end of his time in office, President Jimmy Carter responded to bilingual education advocates with a proposal mandating bilingual instruction in any school with at least twenty-five English-language learners enrolled in two consecutive elementary school grades. The proposal triggered a backlash and new studies criticized bilingual instruction. Congress directed that federal bilingual programs should aim for transition and English competence, not cultural maintenance. In the early 1980s President Ronald Reagan’s administration cut funding for bilingual education and encouraged alternatives, including English language immersion.69 National debate erupted over making English the nation’s official language and restricting bilingual instruction, with results pointing in several directions. President Reagan appointed the first Hispanic secretary of education. Congress and the courts helped preserve federal aid for bilingual education. However, under political pressure, the Office for Civil Rights withdrew the Lau guidelines favoring bilingual instruction and left the choice of appropriate services for English language learners to local districts.70

The keystone of President George W. Bush’s domestic policy, the No Child Left Behind Act, addressed language instruction without public fanfare and, on its face, seemed to favor neither bilingual nor English-immersion instruction. Yet some critics warned that it was designed to reduce or eliminate successful bilingual programs and instead favor English immersion.71 Signaling priority given to English rather than bilingualism, the Act replaced the Office of Bilingual Education with the Office of English Language Instruction, Language Enhancement, and Academic Achievement for Limited-English-Proficient Students.72 It set aside no funds for English immersion and left control to the states to determine how to educate limited-English-proficient students, as long as the state relied on methods grounded on “scientifically based research.”73 Assessments of varied bilingual programs are difficult precisely because of the variety in the programs and in the students, as well as the politicized contexts for both the schools and the evaluators.74 Political disagreements over studies reached a new level when the administration of President George W. Bush decided not to publish the results of a commissioned study that endorsed instruction in students’ home language and entirely omitted bilingual instruction in 2006 federal guidebooks about options for teaching English language learners.75 The administration explained that it dropped mention of bilingual instruction because some states had banned that form of instruction. These state bans themselves emerged from another strand of advocacy.

The politicized context may well affect competing scholarly assessments of the effectiveness of varied kinds of bilingual programs with immersion in English-speaking classrooms.76 Uncontroverted evidence does suggest that the quality of the teachers is a more significant factor in student achievement than the choice between bilingual instruction and English immersion.77 This kind of insight could lead some to defend continuing experiments with bilingual education on the grounds that it has never been given a fair chance and others to emphasize that separate instruction will never be equal, practically or symbolically. Yet both options may remain inadequate due to other factors—such as the economic class of the affected students and neighborhoods and limited parental educational backgrounds. Intense political pressures on both sides of the debate over bilingual education affect the quality and perception of evaluation efforts. In the meantime, the movement for legal bans on bilingual education took off. California entrepreneur Ron Unz successfully crafted, financed, and pushed for the passage of an initiative to eliminate bilingual education first in that state and then in Arizona and Massachusetts.78 Colorado rejected a similar referendum. Florida, Illinois, New York, and Texas—all states with high numbers of limited-English-proficient students—continue to offer bilingual education programs.79 California, Massachusetts, and Arizona have continued to allow parents under some circumstances to elect through annual written requests either bilingual education or immersion for their children,80 but only if the child already has shown English proficiency or has special needs requiring the accommodation.81 Courts rejecting these restrictions on bilingual education have pointed to educational expertise, just as courts resisting arguments for judicially imposed bilingual education have pointed to expert support for varied educational methods.82 Quite apart from the debate over sites and forms of instruction, a fundamental legal question erupted that was crucial to students, their teachers, and their schools concerning the language used in required standardized tests of yearly progress. Controversy arose over the requirement of testing in English, as state and federal law often attached high stakes to tests, including denials of high school diplomas and threats of shutting down underperforming schools.

Besides legal and political disputes over forms of instruction and testing rules for students learning English, additional controversy has centered on selecting the ultimate location of decision-making. Choices include federal versus state, legislature versus courts. In a case emphasizing federal deference to state-level decision-making, the U.S. Supreme Court in 2009 reversed a decision requiring incremental funding for programs for English-language learners and allowed the state to fulfill its federal statutory equal education obligation through “structured immersion,” essentially permitting no special assistance to students learning English.83 A federal court had ordered Arizona to fund programs for English-language learners in fulfillment of its duties under the federal Equal Educational Opportunities Act of 1974, which requires a State “to take appropriate action to overcome language barriers that impede equal participation by its students in its instructional programs.”84 Subsequently, Arizona voters passed Proposition 203, which required statewide implementation of a “structured English immersion” approach, requiring all classroom instruction to take place in English and rejecting special instruction for students learning English.85

Citing these developments, in Hornes v. Flores, the Supreme Court allowed Arizona to get out from under the prior judicial order directing it to increase funding for instruction of English-language learners. The Court rebuked the court of appeals for “improperly substitut[ing] its own educational and budgetary policy judgments for those of the state and local officials to whom such decisions are properly entrusted,”86 even though the Court’s own five-person majority chose to enter into the debate. The Court declared that there is “academic support for the view that [Structured English Immersion] is significantly more effective than bilingual education,”87 although the Court could point to only a selected few of the sixteen amicus briefs filed in the case for this proposition. The state’s own trial witnesses were unable to verify that Arizona’s system had produced significantly improved results.88 The Supreme Court allowed the state to use its unsuccessful immersion program by accepting the state’s claim that changed circumstances permitted modification of the prior order to fund English language instruction. The Court pointed to the intervening change in state law and to the enactment of the No Child Left Behind Act. Because the Act directs states to develop their own plans to ensure that schools and students make yearly progress, the Supreme Court justified alteration of the specific court order to fund programs for English-language learners.89

The Supreme Court’s majority decision triggered a vigorous dissent by four justices. The dissenters argued that the majority’s opinion obscured and undermined the commitment to equal opportunity in schools for students learning English.90 Justice Stephen Breyer’s lengthy dissenting opinion, joined by three justices, criticized the majority for treating the state’s continuing “funding-based failure to provide English learning resources” as a changed circumstance sufficient to justify modification of the district court’s order to fund English language instruction. Faulting the majority’s convoluted procedural analysis, its treatment of the district court’s factual findings, and its claim that the lower courts wrongly focused only on funding rather than outcomes, the dissent closed with a powerful statement of the stakes of the case as the four dissenting justices saw them:

The case concerns the rights of Spanish-speaking students, attending public school near the Mexican border, to learn English in order to live their lives in a country where English is the predominant language. In a Nation where nearly 47 million people (18% of the population) speak a language other than English at home… it is important to ensure that those children, without losing the cultural heritage embodied in the language of their birth, nonetheless receive the English-language tools they need to participate in a society where that second language “serves as the fundamental medium of social interaction” and democratic participation. … In that way linguistic diversity can complement and support, rather than undermine, our democratic institutions. …

Three decades ago, Congress put this statutory provision in place to ensure that our Nation’s school systems will help non-English-speaking schoolchildren overcome the language barriers that might hinder their participation in our country’s schools, workplaces, and the institutions of everyday politics and government, i.e., the “arenas through which most citizens live their daily lives.” I fear that the Court’s decision will increase the difficulty of overcoming barriers that threaten to divide us.91

Buried inside of technical discussions of deference to state authorities and relief from prior judicial orders, the Court’s decision generated little public attention, even though it authorized a sharp reduction in educational support for students lacking English proficiency.92 This time, the issue was not a dispute over methods of instruction but over whether there is a public duty—justifying federal involvement—to respond to these students’ needs. Far from public debate and expert assessments, the Court seems to have closed the door on the Lau era and its declaration that giving the identical education to students lacking English proficiency is not giving them equal education.

Varied state and local initiatives addressing students learning English continue. Many local communities see bilingual proficiency as a goal for students from any background in an era when “globalization” is a buzzword and here, dual immersion—in English and in the other language to be learned—can attract students of different backgrounds to the same program. While Spanish is the most common language attracting attention for bilingual instruction across the country, parents in some regions have sought immersion in Arabic, Chinese, and other languages. In 2009, a school district in New Jersey made plans to become one of the first in the nation to create a Hebrew-language immersion program in a public school.93 Proposed as a Hebrew-language charter school, the idea drew both from the long-standing bilingual education debates and the room created by charter schools and school vouchers for special-mission schools.94 Changing legal attitudes about religion in schooling and the use of multiculturalism to recast religious and ethnic claims on schools have also created a climate conducive to Hebrew-language and Arabic-language schools, with examples not only in New Jersey but also in New York, Florida, and Minnesota.95 Schools framed around these languages could well attract self-selected student bodies, less heterogeneous than the enrollments at other schools. If this result emerges, such bilingual schools would increase the diversity of school offerings while decreasing the contact within schools among students from different backgrounds.

In contrast to the intensive work on English and academic subjects as a route toward assimilation in America, special bilingual schools have cropped up with the support of particular immigrant communities and a focus on combining academic quality with cultural preservation. In 2001, Minneapolis and St. Paul established two new schools, the Twin Cities International Elementary School and the Twin Cities International Middle School.96 The schools’ web site explained: “Founded by educational leaders in the East African community, the schools strive to provide a quality academic program, in a culturally sensitive setting, for immigrant and refugee children.”97 The schools “offer the best possible American academic program in a setting that respects and values community input.”98 Drawing students mainly from the large Somali immigrant population in the area,99 the schools serve Hallal food, appropriate for their largely Muslim student population; the schools also teach Arabic, both because of the students’ background and because the schools seek to prepare all students to live in a global society. The dress code permits head coverings, and all girls pictured in the schools’ informational materials wear scarves or hijabs. New York City created an Arabic-language school as one of eleven ethnically themed public schools,100 but it had to replace the initial head of the school after a comment she made was misread as endorsing radical Islamic violence.101 Ethnic-themed schools could be conceived of as transitional institutions for newcomers to America. They can accord equal respect for distinctive groups and opportunities for groups of parents to pass on their own traditions; but, in the views of critics, they balkanize American identity.102 Yet when designed inclusively, such schools can also offer chances for immigrant and other students to mix together while learning a language other than English.

Exclusion and Inclusion of Noncitizens

Overcoming barriers imposed by political branches, courts have guaranteed educational access for children who are not U.S. citizens—but current experiments push for separate schooling. The Supreme Court in Plyler v. Doe rejected the effort by Texas to deny a free public education to undocumented school-aged children in 1982.103 California then proceeded through a citizens’ initiative to exclude unlawful aliens from the public schools and to enlist school districts to investigate the legal status of each child.104 A district court barred implementation of the initiative on the grounds that it interfered with federal immigration law.105 Governor Pete Wilson appealed the decision, but the next governor eventually dropped the appeal and ended efforts to exclude noncitizen children from the schools.106

Meanwhile, many communities have created “newcomer schools”: separate school facilities or programs for recent immigrants.107 Intended to provide a comfortable transitional environment, these schools include bilingual and bicultural education and address issues for middle- and high-school-aged students who have not attended school or previously had little schooling or literacy instruction in any language.108 School leaders worry that regular schools will frustrate adolescent immigrant children and lead them to drop out. High-school-aged Latino students who identify themselves as lacking English proficiency are more than four times as likely to drop out as their classmates who are proficient in English.109

By design, newcomer schools separate immigrants from other students for at least six months, although many call for one year, and at least one has a four-year program.110 With tailored instruction, bilingual teachers, and supportive environments, the newcomer programs aim to boost graduation rates and prepare students for the mainstream. Several school systems have created entirely separate, freestanding newcomer schools with a full-day curriculum, making the English language content interesting and relevant. Many others involve part-day programs or place immigrant students and other students in the same building but in separate classrooms. The Bronx International High School in New York recruits limited-English-proficient students who have been living in the United States for five or fewer years and who fall into the bottom quintile on an English language competence assessment. This public school tackles not only language but also the entire situation of students who need to proceed with the usual high school subjects as well as learn English and provide translation and other assistance to their families.111 Exceptional in its intensive program, philanthropic and federal funds, and assignment of students to the same four teachers for two consecutive years, this school requires much energy and extra resources. New York school officials take pride in its results; 70 percent of its students go on to four-year colleges.112 (Thorough assessment of this statistic as a marker of success would require not only comparison with other schools but also other programs that invest the same degree of resources.) Programs like the Bronx International High School raise fresh issues about how to ensure equal quality and access to opportunities across separate school programs. One program closed after the federal government questioned its failure to provide after-school opportunities available at neighboring schools.113

These programs also reopen the debate over whether separate schools are inherently unequal. Newcomer schools and programs depart in the short term from the ideal of integration but essentially aim toward mainstreaming recent immigrants. Their lawfulness and desirability most likely turn on their implementation, and in the meantime, risks of stigmatizing segregation are reduced by the fact that enrollment in these programs is based on the choice of the student and the student’s parents.114 These schools and programs also typically generate their own diversity by drawing students from many different countries.115 States that have passed English-only laws can exempt newcomer schools or press them to use English language immersion rather than bilingual instruction.116 A pressing problem is finding sufficient funds to provide the intensive investment that effective newcomer programs involve.117

Schools have struggled with the provision of the federal No Child Left Behind Act that requires states to include new immigrants in state standardized performance assessments. This provision could raise curricular expectations but could also lead to counterproductive experiences of failure, especially if the states fail to provide tests in the students’ native languages.118 California, for example, has an English-only testing policy for all California Standards Tests for grades K–12.119 The federal government announced that new immigrants could be exempt from the English assessments during their first year in school in the United States; scores from their tests could also be excluded from the overall results for each school.120 Even students attaining English proficiency could be excluded for two years from school-wide testing calculations.121 Nevertheless, these students would still be expected to take the exams in mathematics, with help in their native language.122 A deputy superintendent in Massachusetts commented that the previous policy was punitive: “It’s a form of child abuse to require students to take this test when we know they’re going to fail.”123 Many school officials remain worried about the moment when English-language learners must be counted within school-wide English assessments because their inclusion will distort what the schools have actually achieved with these students and with the students who already speak English. Under the No Child Left Behind Act, costly remedial efforts as well as stigmatizing sanctions are attached to schools with low performance scores—and backlash against the law has led states to seriously consider opting out of the funding that is attached to these assessment obligations.124 Yet the alternative—having children take tests in their native languages—is also often a poor alternative, because it presumes literacy in that language, which the students often do not have.125

Poorly planned testing and school programs increase the risks of alienation and rising dropout rates among students who are immigrants or children of immigrants. Commentators increasingly attend to how schools’ failures to help these individuals integrate into the larger society risk not only loss of human capital and defeat of individual dreams but also intergroup tension and national instability. On the other hand, effective schooling for newcomers can improve student performance and movement into college and employment.126 Assuming that noncitizens and children of immigrants are included within the educational equality commitments of the nation, determining how to allocate funding, how these students should mix with other students, and what should be the content of the curriculum remain challenging issues.

Treatment of immigrants and differences in language and national origin in schools thus can be assessed in terms of effectiveness along many dimensions. English proficiency, bilingual proficiency, scores on standardized tests, high school completion, and college admission rates are obvious criteria for assessing schooling for English-language learners but also important are degree of contact and friendships with students from other backgrounds; development of positive views about one’s own background and of the United States; and effects on both these students’ and other students’ senses of national identity and group membership.

The treatment of language and culture in American schools remains a hot and difficult subject for children in America whose families want to preserve cultural and linguistic roots, for recent immigrants eager to make it in America, and for English-speaking students looking for opportunities in a globalizing world. Equality is the touchstone; separation and mixing different students remain topics for experiment and debate.

Gender

Brown yielded swift and extensive repercussions for the treatment of gender in schools. The Court’s decision, with the social movement and legislation energized by it, produced a federal legislative and regulatory apparatus that pressed for equal educational opportunities regardless of a student’s sex or gender. Activists picked up the torch of advocacy first for girls but ultimately for both girls and boys. Conceiving of students in gendered terms helped advocates address disadvantages to girls and to boys from public school practices and to support specific educational programming. Advocates for equal education pushed initially for parallel but single-sex programs, then for integration, and more recently for revival of single-sex instruction—and a sharp assault on it. Current developments echo and modify complicated debates that have emerged since the 1960s over single-sex education.

Historic exclusion of girls from educational opportunities supplied an easy target for discrimination challenges and propelled advocacy not only for coeducation in the classroom but also for expanding resources for athletics and leadership for girls. Yet many proponents of gender equality also responded to the backdrop of long-standing exclusion of girls from elite boys’ schools and the exclusion of women from elite male colleges, professions, and jobs by advocating all-girls instruction as a kind of remedial empowerment measure.127 Advocates and public officials have explicitly made conscious references to Brown over several decades. Critics attacked educational regimes using gender to divide students as echoes of Plessy with “separate but equal” classrooms or schools. Surprising, paradoxical, and sometimes painful coalitions and debates emerged over single-sex educational initiatives for poor African-American boys, which foundered legally against the template of gender neutrality pursued by women’s rights advocates; single-sex initiatives for girls had an easier time bridging an older sex-segregated practice with newer ideas of equalizing options because of the continuing popularity and apparent success of elite private and parochial schools for girls. Ultimately, single-sex schools and single-sex classes have gained federal approval (and both public and private support) under the framework of diversifying educational options to enhance equal opportunity, even as they renew scholarly and popular concerns about sex stereotyping. The framework of individual and parental choice has taken the sting out of single-sex education when compared with its mandatory precursors. Since 2002, single-sex classrooms and schools have multiplied, reflecting a complex confluence of political and legal arguments and passionate advocates, all pursuing their visions of equal educational opportunity.

Histories of Gender and Education

The historical background for the developments in single-sex education in the United States reaches back centuries before Brown. Justifications for distinctive treatment of girls and women stem from historical ideologies that accorded girls and women (really, white girls and women) a special place in the home and family, imagined as a sphere separate from the public realms of boys and men.128 Those justifications conveyed an attitude of protection against the harshness of politics, workplaces, and military duties reserved for men (historically, for privileged white men). As a result, legal efforts to include females in male settings have in some ways implied a loss of privilege or protection, even when the prevailing rules spelled exclusion from settings of power and opportunity.129 Civil rights initiatives tackled barriers to women’s participation in schooling, employment, and politics. These initiatives have succeeded in expelling old rationales for excluding girls and women from various kinds of education; equal opportunity is now the consensus ideal.130 But justifications for separate schooling have resurfaced, advancing ideas about how best to prepare girls and women to overcome legacies of discrimination and also raising old and new claims about real differences between males and females. Separate instruction remains a lawful alternative and is an increasing practice, garnering public policy and some vocal public support.

Thus, single-sex education grew up before Brown and its notion of equal educational opportunity; schools for girls also found defenders after Brown who sought to remedy discriminatory or disparate effects of coeducation on girls. Most recently, single-sex programs have grown as people have sought the claimed benefits of single-sex education for both sexes.131

In the seventeenth century, education for girls rarely moved beyond home instruction or, at best, primary schools; both colleges and the schools preparing students for college excluded girls.132 A few boarding schools were started for girls in the late eighteenth century, but these efforts tended to focus on refinements like music and art rather than the subjects pursued by boys. When Emma Willard created her seminary for girls in 1821 to teach the subjects available at men’s colleges, she provoked controversy, but even Willard framed the enterprise in traditional gender terms by calling it preparation for motherhood.133 The idea of private seminaries for girls gradually gained support. With the advent of public education through the “common school” movement, which emerged in the 1840s, cities and towns debated whether to make it coeducational. Opponents warned that boys would be too coarse and would corrupt girls. Some argued that single-sex instruction better suited the real differences between boys and girls. During the late nineteenth century, ostensibly scientific and moral rationales for excluding women from legal and medical education persisted in many institutions. And even where separate elite exam schools existed, some deployed higher admission criteria for girls than their counterparts required for boys.134

Early women’s rights reformers Susan B. Anthony and Elizabeth Cady Stanton argued in the 1850s for coeducational public schools as the means to achieve equality. Coeducation also won the support of many teachers who claimed that the presence of girls would reduce the rudeness of boys.135 Over time, as communities established public schools, most became coeducational rather than single sex for the simple reason of economy. A coeducational school is cheaper than building and running two school systems. Some historians suggest that coeducational schools in the nineteenth century actually offered more freedom from gender-role expectations than other institutions in operation at the same time.136 By the end of the nineteenth century, reformers expressed more emphatic arguments for single-sex education, and the most elite private schools and colleges remained single-sex—and typically excluded blacks, Jews, and recent immigrants.137 A few schools for Negro girls emerged as projects of abolitionists or racial uplift reformers.138 Nonetheless, coeducation remained the norm for public schools throughout the twentieth century, as they expanded beyond the elementary grades to include high school courses. Single-sex education remained dominant only in the most prestigious public and private elementary and secondary schools even though it was prevalent in higher education. Even there, coeducation grew from less than one-third of colleges in 1870 to half in 1910 and three-quarters in 1957.139

Single-sex Education after Brown

After 1954, Brown inspired advocates for women and girls to challenge the remaining single-sex educational institutions. A civil rights framework influenced schooling for girls starting in the 1960s, even before the women’s movement actively organized to pursue litigation and reforms.140 The 1964 Civil Rights Act (Title VII), as enacted, included sex as a forbidden ground of discrimination, even though it was not included in the draft of the legislation. In retrospect, the Act’s inclusion of sex helped to reinvigorate movements for gender equality that had stagnated after World War II.141 Initially proposed by an opponent of the Act, apparently as an effort to defeat it, the amendment adding “sex” was quickly endorsed by women in Congress and in the country as a much-needed and much-deserved recognition of gender inequality.142 A growing movement for women’s rights successfully pushed for the 1972 Education Amendments to the Act, producing Title IX, which conditions the use of federal funds for educational programs on individual legal protections against gender discrimination.143 Advocates used the law to move school systems to equalize resources across academic and athletic programs for boys and girls and also to open up male-only settings, including all-male exam schools within public high school systems. Women’s rights advocates brought highly visible and successful challenges to disparities in funding and opportunities for college and high school athletics,144 but had more mixed results in confronting the operation of all-male schools. Title IX itself excluded from its coverage the admissions policies at secondary schools145 as well as public colleges traditionally enrolling only students of one sex.146

This exclusion of school admissions from protections against gender discrimination hints at the enduring belief that differential treatment by gender is not necessarily derogatory or negative even when explicit and intentional. Even advocates and scholars committed to combating discrimination have disputed the analogy between race and gender, especially around the issue of whether separate can ever be equal.147 The courts historically accepted gender categorization by government as reflecting some “natural differences,”148 such as smaller size and muscle strength for the average girl compared with the average boy.149 Some commentators challenge even these exemptions from sex-neutral practices.150 Unless temporary or carefully constructed, single-sex educational programs may seem to perpetuate the physical, legal, social, or economic inferiority of females.151 But the ultimate access to opportunities and rates of achievement that would signal gender equality is not the only issue at stake in this debate. Scholars and activists have targeted gender-based stereotypes, the reliability of ostensibly empirical evidence about gender differences gathered by people who are themselves influenced by cultural images, and the level of judicial scrutiny to be applied to gender distinctions in law and policies.

In the 1970s, after her own encounters with unsupportive treatment at Harvard Law School and in her early professional experiences, Ruth Bader Ginsburg planned a litigation effort at the American Civil Liberties Union (ACLU) to contest gender inequality in public policies. With a strategy similar to the NAACP’s challenges to racial segregation, Ginsburg pursued gender neutrality in government programs.152 This initiative selected lawsuits that attacked instances of special treatment for females and sought “strict scrutiny” by courts of any gender distinctions drawn by law or government programs, just as judges applied the same principle to any race-based legal distinctions.153 Although the Court did not adopt “strict scrutiny” for equal protection challenges to gender-based legal classifications, over time (in cases brought by Ginsburg), the Court articulated an “intermediate scrutiny” requiring an important government purpose to justify such gender classifications, and the Supreme Court invalidated government programs benefiting women and not men.154 After Ginsburg became a court of appeals judge, the Supreme Court rejected single-sex education in nursing, a traditional women’s field.155 Finally, after Justice Ginsburg joined the Supreme Court, the Court rejected a male-only admissions policy at a state military academy. Justice Ginsburg’s opinion for the court in United States v. Virginia (VMI—the case involving Virginia Military Institute [the Institute]) the Institute articulated an even more searching level of judicial scrutiny demanding “exceedingly persuasive” justifications of gender-based classifications.156

Only one federal court challenge to a male-only public high school has reached the Supreme Court, and it arose before these later developments. The justices could not come together with a majority view, so the issue remains unsettled. That case, Vorchheimer v. School District of Philadelphia, involved an elite college preparatory public high school that was restricted to boys.157 Central High School in Philadelphia, founded in 1836, used high admissions standards, and its graduates included distinguished professionals, businessmen, academics, and government leaders. The separate, neighboring Philadelphia High School for Girls (“Girls’ High”) began as a training school for teachers; it evolved into a college preparatory school but lacked the endowment, science labs, and distinguished history of Central High. The very contrast between the names Central High and Philadelphia High School for Girls signaled a historic ordering, elevating the boys’ opportunities over the girls.’

Susan Vorchheimer, the plaintiff, indicated that she preferred Central High and believed it held its students to a higher standard than did Girls’ High.158 The district court in 1975 identified disparities in resources, academic offerings, and prestige between the two schools. Although it concluded that the education at the two schools was “comparable,” it acknowledged the lack of a coeducational option for students seeking an academically rigorous public school program and hence agreed with the plaintiff’s challenge to the exclusion of girls from Central High.159

The appellate court reversed and essentially approved a “separate-but-equal” approach, permitting the exclusion of girls from Central High School. A majority on the court found a 1974 amendment to the Elementary and Secondary Education Act of 1965 equivocal on the subject of single-sex admissions because it rejected student assignment solely on the basis of sex160 yet left out “sex” in its ban on segregation in schools by race, color, or national origin.161 The appellate panel also concluded that because of potentially real differences between the sexes, government policies could pursue differential treatment, including single-sex instruction, which it deemed to be a traditional and respected educational strategy. Given the availability of similarly excellent single-sex educational opportunities for boys (at Central High) and for girls (at Girls’ High),162 the court of appeals rejected Vorchheimer’s challenge to the exclusion of girls from Central High. A dissenting judge objected that the court’s decision established “a twentieth-century sexual equivalent to the Plessy decision” by approval of a separate-but-equal interpretation of the Fourteenth Amendment’s equal protection clause and that it misconstrued Congress’s language, rejecting student assignments on the basis of sex.163

The dissent also questioned the majority’s treatment of sex segregation at the two elite public schools as voluntary, given that the public system in the city lacked any option of an academically excellent but also coeducational high school.

Vorchheimer pursued the case to the Supreme Court in 1977. There her claim received support from a brief prepared by Ruth Bader Ginsburg and her ACLU project on gender equality, which had not participated in the prior stages of the suit.164 Before the Court, Vorchheimer’s lawyers challenged the “separate-but-equal” approach on the grounds that “[i]n the context of the subordinate place so long assigned to women in society, no school ‘sister’ to Central can supply an educational experience genuinely equal in character, quality, and effectiveness.”165 The petition reflected work by sociologists Christopher Jencks and David Riesman suggesting that single-sex schools in a male-dominated society carried messages associated with the traditional gender hierarchy. After argument, the justices split four to four, producing no decision and leaving in place the appellate decision affirming the single-sex policy.

After that result, the Court faced further litigation challenging gender distinctions in other contexts and began to articulate a more searching inquiry into the reasons for official distinctions between males and females. Meanwhile, in the shadow of the Court’s 1982 decision rejecting the exclusion of men from a state nursing college,166 three plaintiffs brought a challenge in Pennsylvania state court to the single-sex admissions policy of Central High School in Philadelphia in 1984. The state court found Girls’ High and Central High unequal in light of evidence of striking inequalities in the range of subjects available for instruction, qualifications of teachers, and campus size and resources. Interpreting both the federal and the state constitutions, the state court also found that the single-sex instruction served no important government objective and directed that Central High become coeducational.167 Intense debates emerged within the school board over whether to appeal the decision halting single-sex admission at Central High. Ultimately, the board decided not to appeal, by a vote of five to three.168

If Central High could not exclude girls, it would seem logical that Girls’ High could not exclude boys. But symmetry neither dictated the result nor commanded popular appeal; people seem to have the view that symmetrical treatment of historic boys’ and historic girls’ schools does not remedy sex-based educational disadvantages. At least in the short term, argued advocates and school administrators, boys-only institutions should become coed, but girls-only institutions should be retained so that girls can gain special attention and support. As the challenge to Central High unfolded, alumnae, teachers, and students of Girls’ High organized to defend the school as a place that empowered girls. With little apparent interest on the part of boys in going to Girls’ High, it has retained its de facto single-sex admissions policy and its related mission of advancing women’s success.169 In 1992, the federal Department of Education investigated Girls’ High and found no violation, because boys could apply for admission even though none apparently did.170

Nationwide, the federal court of appeals decision in Vorchheimer allowing single-sex education in public high schools remains the last judicial word on the subject.171 As of 2010, that decision still permits public single-sex education in the United States if the options for each sex are similar.172 Yet the issue remains controverted and the result unstable, perhaps due to instances linking race and sex.

In the wake of Vorchheimer, but also clearly affected by the intersection with race, a federal district court in 1991 issued a preliminary injunction halting efforts to create three Afrocentric, all-male academies in Detroit for at-risk students.173 This action stopped an experiment that was under way not only in Detroit but in Milwaukee and other cities that were trying to address a widely perceived crisis of school failure for urban black boys. Inspiration for these initiatives had come in part from sociologist Spencer Holland, who argued that male role models and discipline could engage inner-city minority boys in education in ways that female teachers could not; he urged schools to address issues of low self-esteem and alienation among boys who often had no adult men in their lives.174 With more than half of African-American males dropping out of high school, the majority of male students in the city’s high schools failing academically, and 60 percent of drug offenses in one Michigan county attributable to school dropouts, drastic measures seemed worth considering.175 Detroit’s City Council and Board of Education investigated the context in which 80 percent of the males in Michigan’s criminal justice population had attended the Detroit public schools and black men in Detroit were dying at almost fifteen times the national average for all men in the country.176 Led by a school board task force, Detroit’s public school system planned to offer 560 seats in specially designed all-male academies; twelve hundred applied.177 As designed, the academies would restrict enrollment to boys and were aimed at black boys specifically; they were to offer not only male role models but also African-American teachers, a curriculum directed at African-American experiences, and rites of passage from boyhood to manhood, counseling, and career development.178

With 90 percent of the public school students in Detroit being African American, this racial and ethnic focus did not seem exclusionary and instead reflected the racial realities of the city. Yet however abominable the situation of black boys in Detroit appeared, the situation of black girls was also poor, and all-male academies would do nothing to address the lack of good opportunities for impoverished African-American girls in the city. Hence, all-male academics drew the attention and ire of national women’s rights groups. The combination of race and gender in the all-male academies evoked further controversy and national debate over when, if ever, racial as well as gender segregation is justified in schools.179 Still, the school initiatives received considerable local support. Even local organizations that were initially opposed decided to withdraw before the lawsuit proceeded. As a result, the challenge to the academies was framed by white-led national women’s rights groups, revealing and producing real tensions over national versus local attitudes. Led by the National Organization for Women’s Legal Defense Fund, national opposition to the schools focused on gender equality, while local debates focused on racial and economic disadvantage that seemed to require a drastic remedy.180

The district court predicted that the initiative for boys would violate the federal and state constitutions as well as federal and state statutes and regulations. The court emphasized the school district’s failure to develop comparable alternatives for girls, as well as the lack of evidence to show the need to depart from coeducational settings.181 After the court halted the boys-only admissions policy with a preliminary injunction, the Detroit school board settled the case before trial on the merits, of reserving spaces in the schools for girls. The district court and the Detroit school board all assumed that a final decision and appellate review would reject the all-male schools.182 A similar result emerged for African-American schools planned at the same time in Milwaukee.183 In these instances, the combination of gender, race, and class defied simple answers about what equality in education entails.

During the 1980s and 1990s, public school districts increasingly admitted girls into all-boys schools where no comparable opportunities existed in all-girls schools. But public systems also preserved existing all-girls schools and promoted the creation of new all-girls schools through a combination of community traditions, use of informal policies, and “success in warding off the handful of boys who express[ed] interest.”184 This asymmetrical approach, allowing all-girls schools but disallowing all-boys schools, continued as a kind of a temporary remedial response to local and national histories of male preferences and benefits in public education.185 That is how many people, and especially many feminists, rationalized the coincidence of two notable developments affecting single-sex education in the summer of 1996: the Supreme Court rejected the exclusion of females from the Virginia Military Institute (the Institute) just as New York City announced plans to create an academically rigorous all-girls public high school for low-income families in East Harlem.186

By then, President Bill Clinton had appointed Ruth Bader Ginsburg to serve as an associate justice of the Supreme Court. Clinton compared Ginsburg’s role in the women’s rights movement to the role of Thurgood Marshall in the struggle for civil rights for African Americans.187 The invalidation of the male-only admission policy at the Institute marked Justice Ginsburg’s apotheosis, perhaps even more than her appointment to the Court. Bearing more symbolic than practical significance to the development of gender equality,188 the decision in the Institute rejected exclusion of women by a school that defined masculinity often in terms of male superiority and female inferiority.189 Ginsburg herself commented about the decision: “To me, it was winning the Vorchheimer case twenty years later.”190

Her opinion for the Court assessed a separate women-only institution that had been created by the Commonwealth of Virginia in the face of the lawsuit challenging the exclusion of women from the historic Institute, much as the Supreme Court assessed separate black-only institutions hurriedly created in the face of pre-Brown challenges to white-only institutions of higher education in the 1930s and 1940s. As a lawyer, Ginsburg had worked to establish sex-based distinctions as worthy of the same judicial vigilance as race-based distinctions, and she achieved partial success in cases calling for “intermediate scrutiny,” although not strict scrutiny, of sex-based classifications by government. Something closer to “strict scrutiny” emerged in her opinion for the Court in the Institute.191 The Court reasoned that Virginia failed to show an “exceedingly persuasive justification” for the exclusion of women, nor could it satisfy a “separate-but-equal” approach with the hastily developed alternative women’s program. The Court concluded that this program, the Virginia Women’s Institute for Leadership, launched during the litigation with state assistance at a small private liberal arts college near the Institute, would not offer the same rigorous military training, faculty, courses, facilities, financial opportunities, reputation, and connections with distinguished alumni that the Institute provided its male students; indeed, the alternative for women did not even try to offer key elements of the Institute program.192 Hence, the exclusion of women from the Institute failed to meet requirements of the equal protection clause.193 The state failed to offer an equal opportunity for women. The effects of past discrimination and the risk of future discrimination persisted with Virginia’s defective gender-based policy.

But the decision did not resolve whether the “separate-but-equal” approach remains a lawful option for satisfying equal protection review of gender classifications in public schooling. Because Virginia offered a patently inferior alternative to the women excluded from the Institute, the Court did not need to resolve whether single-sex education could ever be equal.194 In his separate concurrence, Chief Justice William Rehnquist defended the possibility of separate single-sex schools, noting that it was “not the ‘exclusion of women’ that violated the Equal Protection Clause, but the maintenance of an all men school without providing any—much less a comparable—institution for women.”195 Indeed, one commentator contrasted the petition to the Supreme Court that Ginsberg contributed to in Vorchheimer with the opinion she crafted as a justice in the Institute: “Unlike her position two decades earlier in Vorchheimer, in the Institute, Justice Ginsburg seems intellectually open to the possibility that a public single-sex school can pass constitutional muster. Indeed, conspicuously absent from the Court’s the Institute opinion is any reference to Brown.”196 Instead, the Court explicitly contrasted Virginia’s defective approach with single-sex schools that “dissipate, rather than perpetuate, traditional gender classifications.”197 And the Court in the Institute noted that “[s]inglesex education affords pedagogical benefits to at least some students… and that reality is uncontested in this litigation.”198 Nina Pillard, who as assistant to the U.S. solicitor general drafted the Supreme Court briefs for the United States in the case, later concluded, “[b]y requiring that any educational institution designed separately for women and men be equal in every material respect, the Institute also assures that single-sex education will not be used as a ruse for inequality, or as a training ground in separate, different, and unequal gender roles.”199

Even as the Court was debating the Institute, plans for what became the Young Women’s Leadership School in Harlem unfolded, but they reflected a very different point of origin than either the male-only the Institute or the Virginia Women’s Institute for Leadership alternative. The Harlem initiative was a dream hatched after a national correspondent for NBC news, Ann Rubenstein, interviewed a teen-aged mother at the day-care center for teen parents in a Milwaukee high school in 1985 and asked where she imagined herself five years later. When the girl started weeping silently, Rubenstein realized that

“[s]he knew she was doomed. … She knew she was locked in a cycle that happens when a teenager has a baby, particularly an underprivileged teenager. She knew, and I knew. That had a profound impact on me. I knew based on that moment that we were not doing enough. The day-care center wasn’t enough. We had to get these young women on a different path.”200

Rubenstein had the idea of launching a public high school that would engage at-risk girls and open up college and better futures as an option for them. After Rubenstein married into the wealthy New York Tisch family, she and her husband devoted money, social networks, and media access to create the Young Women’s Leadership School of East Harlem, which not only succeeded in its own terms but became a model for other urban school systems and a spur to philanthropic and public investment in all-girls schools. Ann Rubenstein Tisch sought legal advice from Rosemary Salomone, law professor and advocate of single-sex education. Salomone suggested a remedial approach predicated in part on a 1994 report by the New York City Department of Education that showed girls, and especially African-American and Hispanic girls, performing worse than boys in math and science.201 Mirroring the effort in Detroit and Milwaukee to use single-sex education to create a special learning environment with high aspirations for impoverished students of color, the Young Women’s Leadership School nonetheless departed from the halted Detroit all-male academies precisely by focusing on girls, not boys—and also by proceeding with the backing of well-placed, well-financed white leadership. Implying an asymmetrical approach—single-sex schooling for girls but not for boys—the initiative appealed to many white liberal civil rights advocates, even though judges could find it difficult to justify all-girls but not all-boys schools if faced with a court challenge.

In an effort to avoid perceptions that it is exclusive or selective, the Young Women’s Leadership School’s recruitment materials emphasize that it is not designed for or restricted to gifted students.202 As a public school, it also receives financial and programmatic assistance from a private foundation headed by Ann Rubenstein Tisch, which has effectively lobbied for federal and local aid for similar schools elsewhere.203 After ten years of experience, the Young Women’s Leadership School of East Harlem could report 100 percent attendance, compared with 60 percent citywide, and 100 percent college admission for its graduating students.204 The National Association of Secondary High School Principals named the school one of the ten National Breakthrough High Schools of 2005.205

However, at the time of its founding in 1996 (three months after the ruling in the Institute), the school triggered significant controversy and splintered civil rights groups.206 Salomone has commented about this period:

Some [women’s rights advocates] who had passionately denounced all-male admissions at state military academies… were suddenly rallying to support public single-sex schools for inner-city girls in the name of affirmative action. Others, despite their avid support for [single-sex education], were condemning [such schools] with equal resolve.207

Given its origin and location, the school’s development revived debates over how best to advance opportunity for poor students of color and over when single-sex education would be compatible with federal and state equality norms. Its founders emphasized that their goal was to offer low-income minority students an educational option similar to elite private and parochial all-girls schools. Nonetheless, the New York Civil Liberties Union, the National Organization for Women, and the New York Civil Rights Coalition challenged the use of gender as an admissions criterion, and the U.S. Department of Education’s Office for Civil Rights indicated informally that it was reaching a preliminary finding that the school’s policy appeared to contravene Title IX.208 This was in keeping with the judicial rejection of the all-male academies in Detroit five years earlier.

With challengers representing key constituencies of the Democratic administration in Washington, members of the Clinton administration met with civil rights groups who opposed the new single-sex initiative. The administration postponed and temporized, torn between the competing arguments over gender neutrality and enhancing opportunities for low-income girls of color.209 Staff members in the Clinton administration may also have been mindful of First Lady Hillary Clinton’s own positive experiences at Wellesley College, or perhaps some just hoped to wait out the clock without taking a position on the issue. Despite the importuning by the civil rights groups, no boy seeking admission to the East Harlem school could be found, and no lawsuit ensued.210 Eventually, the federal Department of Education’s Office for Civil Rights switched direction and indicated that the school might be viewed as an affirmative action remedy and hence advancing rather than violating Title IX.211

The 1990s thus marked a time of transition as educators, feminists, and government officials considered single-sex education. Salomone, while advising local and federal single-sex initiatives,212 wrote a leading book on the subject: she contrasted the historic feminist struggle to open up all-male educational institutions with emerging conceptions of single-sex education as the remedy for unequal education.213 She pointed out that ideals of feminist empowerment had combined with traditional ideas of elite schools for girls to support initiatives such as the Young Women’s Leadership School, while white feminist battles against exclusive male schools and perhaps national discomfort with an Afrocentric focus contributed to the halting of the all-male academies meant to assist African-American boys in Detroit.214 Yet it seems a bit arbitrary to conceive of the East Harlem all-girls school initiative as remedying the effects of past disadvantages and exclusions when its rationale echoed that of the all-male academies in Detroit. Each sought to address apparent cycles of failure for impoverished urban children of color; each sought to mimic elite institutions that had used a sense of mission and a single-sex format to elevate student aspiration and achievement.

Nonetheless, while concerns about low-income children of color animated the creation of the Young Women’s Leadership School, its founders tapped into broader claims of risks to girls across racial and class groups, documented in studies starting in the 1970s and continuing into the 1990s.215 Studies indicated gender bias in the way teachers treated students: teachers waited longer for boys than girls to answer questions and on average gave more attention to boys compared with their treatment of girls.216 In addition, studies suggested that girls feel inhibited when in the presence of boys; evidence also showed that girls in coeducational schools face sexual harassment from boys.217 The context of such reports of gender bias across racial and class differences proved favorable to defending single-sex education for girls under a kind of affirmative action rationale. At the same time, the persistence of all-girls private schools affected discussions about public schools. If all-girls schools would be desirable for those able to select private schools, then they would be desirable as an option in public schools. The setting of the all-girls school would provide a supportive environment for enhancing girls’ achievements; an ethos of belief in their capacities; freedom from the potential harassment, put-downs, or distractions of being in classes with boys; and a sense of special mission. The development of the Young Women’s Leadership School matched the asymmetrical approach to single-sex education already epitomized by the coeducational Central High School and Philadelphia High School for Girls. The rationale predicated on remedying gender discrimination would leave all-male schools impermissible.218

By the end of the 1990s, further complicating treatment of gender in schools, some scholars and popular writers reported research indicating that under at least some circumstances, boys faced greater educational disadvantages than girls.219 Boys faced more school disciplinary measures, high levels of truancy and expulsion, lower academic performance, higher dropout rates, and lower college attendance than girls—and seemed less likely to ask questions if girls were around.220 A decade after the failed initiative to create all-boys academies in Detroit and Milwaukee, increasing numbers of social scientists, educators, and parents identified concerns about boys failing in school. Authors of popular books argued that schools are organized for girls in terms of the emphasis on “good behavior” and in the benchmarks for cognitive and social development, with girls developing earlier than boys.221 Boys lagged behind girls in many standardized test results222 and other indicators.223

As part of his push for standards in K–12 education, President George W. Bush included statutory language permitting the use of federal funds in “same-gender schools and classrooms (consistent with federal law).”224 By including the proviso “consistent with federal law,” this statute avoided taking a stand on the unresolved status of all-boys schools. The federal court rejection of the Detroit academies plus the Supreme Court’s rejection of the Institute’s male-only admissions policy put a burden on states wishing to use single-sex public schools or classrooms, even with the Vorchheimer precedent still standing. Especially unclear was whether a program offered to students of one sex had to be accompanied by a “comparable” program offered to students of the other sex. In any case, the Bush administration and Congress made clear an intention to signal federal encouragement of and potential financial support for school systems seeking to explore single-sex classrooms or schools. The administration and Congress also thereby opened the possibility of changing the existing Title IX regulations that generally prohibited single-sex programs with limited exceptions.

In 2002, the Department of Education took a further step by announcing its intention to expand the room for single-sex instruction in programs receiving federal funding.225 Whatever the ambivalence in the Clinton administration, this initiative received bipartisan support, including endorsements by senators Hillary Rodham Clinton and Kay Bailey Hutchinson.226 In presenting its proposed rule in 2004, the Department of Education pointed to evolving equitable treatment for girls as a reason for granting more flexibility around single-sex education.227 The Department issued a rule announcing new flexibility: allowing more room for single-sex instruction and schools in order to increase the diversity of educational options and to meet the needs of specific students.228

The government had been signaling since 2001 its encouragement of single-sex schools before issuing a final rule that could be challenged in court.229 Proposing a rule and leaving it in that proposed state may reflect a political strategy. The administration gains points from supporters for pursuing the policy, avoids court challenge to it, and generates potential support from both experimentation and research efforts that could bolster the policy if and when it does reach a final rule and subsequent court challenge. The delay also allowed the facts on the ground to change, as the number of single-sex schools grew—with the green light offered by the proposed rule itself.

In October 2006, the Department of Education announced a final rule that became effective on November 24, 2006, and permitted instruction in single-sex classrooms and schools.230 This rule clarified that these single-sex options had to be entirely voluntary and that evaluation of substantially equal opportunities for boys and girls should include intangible features and reputation of faculty.231 The Department acknowledged comments raising potential constitutional challenges to the rule and explained that no Supreme Court decision had invalidated elementary or secondary single-sex education and that concerned school systems should consult legal counsel.232 The Department also emphasized its evenhanded approach,233 even while it authorized schools to offer single-sex classes to students of one sex only if they could show lack of interest or special needs among students of the excluded sex.234 Similarly, the Department made clear that provision of a single-sex school would not require provision of a corresponding single-sex school to the excluded group.235 Instead, consistent with No Child Left Behind’s Innovative State Grants Program and structured on the language of the intermediate scrutiny standard, the Department encouraged recipients of federal money “to make an individualized decision about whether single-sex educational opportunities will achieve [an] important objective and whether the single-sex nature of those opportunities is substantially related to the [objective’s] achievement.”236

The New York Times reported that observers characterized the rule as “the most significant policy change on the issue [in] more than 30 years.”237 Instead of forbidding single-sex instruction with public dollars other than in exceptional circumstances, the federal government would permit such instruction to increase diversity of educational options and to meet specific needs of students.238 The school system would no longer have to provide a similar option for members of the other gender.239 The Department rejected objections that single-sex instruction would reinforce negative stereotypes.240 With the focus on improving educational outcomes, justifiable diversity should apply to the types of educational options, not merely to the characteristics of the members of a particular class.241

The release of the final regulations has generated diverse reactions. Paul Vallas, chief executive officer for the Philadelphia school district, shared Leonard Sax’s contention that the regulations’ release would produce growth, stating, “You’re going to see a proliferation of these [single-sex schools]. … There’s a lot of support for this type of school model in Philadelphia.”242 Many civil rights groups, meanwhile, argue that the regulations violate both Title IX and the equal protection clause.243 Coupled with unanswered constitutional considerations, the recent Title IX regulations have already been targeted for litigation challenge.244 On May 19, 2008, the ACLU Women’s Rights Project challenged the sex-segregated classroom practices of the Breckinridge County Middle School, a public school in Kentucky.245 The suit couples arguments about defects in the regulatory procedure and violation of the federal antidiscrimination statute246 with allegations that the regulations violate equal protection by allowing intentional sex discrimination without demonstrating—as the the Institute Court required—an exceedingly persuasive justification or substantial relationship with an important state interest.247

Social Science about Gender: Problematic Knowledge

The reliability of social science evidence as a justification for public school separations of students by gender has begun to receive more stringent judicial review. Echoing the NAACP’s reliance on social science evidence in litigating Brown, advocates and opponents of single-sex education cite research, and each side has been able to find research to support their views.248 While it is tempting to imagine that social science research provides answers about equality and education, most notable is the inconclusiveness of empirical research about schools and gender.249 Social science findings about girls and boys are ambiguous and complex. Even studies seeking to summarize the studies are inconclusive.250 Indeed, advocates on each side can and do rely on the empirical uncertainty to support their own side of the single-sex education debate, given the absence of reliable evidence that such revival of gender classification will work better or worse than coeducation.251 Lawyers and policy-makers also may exaggerate or mischaracterize findings, as in the brief using research on all-girls schools to justify all-boys schools252 and advocates’ tendency to use data on colleges and universities to address issues in elementary and secondary education.253

The reliability of empirical findings is itself weakened by selection bias in studies based on parochial and other private schools and failure to account for differences in parental involvement and socioeconomic status.254 Reliance on parochial school data is understandable; the most numerous and long-established single-sex schools are Catholic institutions. Yet the self-selection of the families in those schools renders generalizations about the result problematic, and even these results give rise to scholarly disputes. For example, one study by Valerie Lee and Anthony Bryk and another by Cornelius Riordan used the same data on 1,807 students in a Catholic single-sex high school; both found that the academic achievement of boys and girls improved in these settings.255 But Riordan concluded that the improvement was greatest among girls and minority boys and that the critical factor explaining the higher test scores was not that the schools in question were single-sex but that they had a rigorous academic orientation.256 Then, another researcher reanalyzed the same data along with a new data set and found no differences in academic achievement between the coeducational and single-sex settings. This latter study took into account factors of school selectivity and socioeconomic status.257 Another two researchers reanalyzed and overturned their own initial findings of benefits in single-sex settings.258 Different findings can result from treating the schools under study as the same when in fact they differ in terms of the quality of teacher-student relationships and in resources, as another study found.259

There are further defects in the reliability of research on single-sex education, especially as used in policy debates. Many studies emphasized by advocates of single-sex education come from other countries, which makes extending the findings to the United States complicated.260 The claims that single-sex education empowers girls and that single-sex instruction reinforces gender stereotypes do not easily lend themselves to rigorous empirical assessment.261 And the attitudes and cultural presuppositions held by the researchers are difficult to disentangle from the questions they ask and their interpretations of findings.262 Historical context and the goals of the stakeholders affect findings as well.263 One does not have to believe charges that a political backlash against the women’s movement underlies research asserting a crisis of education for boys264 to conclude that political context and funding sources also infiltrate research questions and results.265

When the focus is on student achievement, research results can convey a mixed picture. All-male environments may actually hinder the achievement of white boys but improve the achievement of black and Hispanic boys.266 Single-sex programs for racial minority boys can represent a new infusion of resources, better teachers, or a clearer mission than what such boys may otherwise encounter, but it is possible that the same elements could work without requiring a school to be single-sex. Existing studies are not fine-grained enough to tell. Stephanie Monroe, the assistant secretary for civil rights at the Department of Education presiding over the federal policy shift, has acknowledged the inconclusive state of social science findings while trying to put a positive spin on single-sex education: “Educational research, though it’s ongoing and shows some mixed results, does suggest that single-sex education can provide some benefits to some students under certain circumstances.”267 The level of scrutiny required by courts in addressing challenges to single-sex schooling could make the quality of the evidence pivotal to the legality of these schools. If courts were to apply searching scrutiny to the use of gender classifications in creating single-sex classrooms or schools, neither generalizations nor ambiguous social scientific results would likely be sufficient to sustain the distinctions against equal protection challenge.268

Most notably, gender gaps running in either direction do not approach the divide in school performance between economically advantaged and disadvantaged students.269 This fact explains some of the interest in single-sex education as a strategy for improving opportunities for poor students of color, as they tend to be among the most disadvantaged students, yet the special educational needs of this population swamp assessments of the single-sex dimension of reforms targeted to this group. Perhaps the gender framework allows for coalitions beyond the usual advocates for poor children of color, and the focus on sex differences elicits funding and attention by researchers, reformers, and policy-makers.

The most recent direction in empirical research revives old radioactive issues of inherent gender differences. At the turn of this new century, the spread of neuroscience and the easy availability of brain scans for social science research has fueled new work analyzing differences between the brains and bodies of boys and girls. Books aimed for popular audiences claim to build on the new neuro-science research while leaping beyond the findings to claim justification for separate classrooms and schools.270 Marketed to mass audiences, books for parents and teachers have reported biological differences in how boys and girls process information—even differences in the optimal classroom temperature for boys versus girls.271 This kind of work is described by critics as a revival of ideas about biological gender differences already debunked by science.272 When Lawrence Summers made a remark entertaining the possibility of real gender-based differences, he triggered a firestorm that precipitated pressures to remove him from his post as president of Harvard University.273 Debates over cultural and biological bases for gender differences persist.274 The biology-based research proffered to justify single-sex education is especially galling to feminists who have long attacked biology-based claims of gender difference in the process of challenging assumptions of women’s inferiority, vulnerability, or essential difference from men. Feminists have advocated single-sex schools by arguing that sexist social attitudes harm girls. Because many of those attitudes depended on claims of natural differences, arguments about biological difference risk reanimating ideas about inevitable constraints on girls—and on boys. Salomone, well known as a supporter of single-sex education, nonetheless told a reporter: “As one of the people who let the horse out of the barn, I’m now feeling like I really need to watch that horse. … Every time I hear of school officials selling single-sex programs to parents based on brain research, my heart sinks.”275

The revival of outmoded gender stereotypes by new single-sex educational initiatives is not a mere flight of the imagination.276 A Louisiana middle school proposed single-sex classes based on stereotypic views of boys as hunters and girls as mothers, but the ACLU’s threat of suit halted the plan.277 Reviving older gender stereotypes may be especially risky with all-boys schools. One study of single-sex academies in the 1990s in California found that they perpetuated traditional gender stereotypes and reinforced “macho” cultural attitudes.278 Even all-girls schools, however strong the educational experience, may appear to outsiders to confirm gender stereotypes.279 Gary Simpson, professor at Cornell Law School, expressed this skepticism about the revival of single-sex instruction:

In a society in which gender stereotyping is hardly a thing of the past, do coordinate single-sex schools send a message that girls and boys are best kept separate because girls cannot compete effectively with boys? Even if the all-girls school is no less rigorous and competitive than the all-boys school, will the girls’ accomplishments at their school be undervalued by college admissions officers, employers and others because of preconceived notions about all-girls schools, as compared to all-boys schools?280

However much single-sex schools feed gender stereotypes, the problem of gender stereotypes also persists in coeducational settings. One review of empirical evidence identifies sexism in both coeducational and single-sex classes.281 This kind of finding indicates that sexist societal attitudes put girls’ equal educational opportunities at risk and require alteration in either kind of setting. Opponents of single-sex education contend that its very existence not only exacerbates stereotypes but also alleviates the burden on coeducational schools to promote gender equality in all classrooms,282 just as heralding majority-minority schools as places where blacks and Hispanics can succeed could lessen the obligation of other schools to ensure the success of students of color.283 Indeed, even many who worry about unequal opportunities for girls oppose expansion of single-sex education. Education professor David Sadker published Failing at Fairness: How Our Schools Cheat Girls in 1995 but in 2004 objected to the federal Department of Education’s proposal to expand single-sex education as a “perverse anniversary of the Brown decision. … Here, 50 years after Brown, we’re actually codifying segregation. The problem is fixing the coed[ucational] classroom, not escaping from it.”284 A focus on social attitudes constraining gender roles supports single-sex education not by pointing to inevitable inherent differences between boys and girls but by seeking to revise attitudes held by teachers, by parents, and by the children themselves that artificially limit children’s efforts, learning, and behavior. In this spirit, a letter to the New York Times pointed out that single-sex schools allow girls to “become noisy instigators, impish troublemakers, charismatic school-wide leaders—niches that disproportionately may fall to boys in coed[ucational] schools.”285

Making Sense of the Revival of Single-sex Education

The legacy of Brown hovers in debates over single-sex education, with equal opportunity asserted both by those defending and those opposing such instruction. Legal challenges to single-sex education at the postsecondary level may bear more symbolic than practical significance to the development of gender equality;286 yet the related debates over gender and public compulsory education affect thousands of students directly and millions more in terms of attitudes and aspirations. Litigation addressing these issues in the context of athletics is emblematic of the competing meaning of equal educational opportunity for girls. Schools that fail to offer a girls’ team in a given sport must allow girls to try out for the boys’ team, with the exception of contact sports. With separate girls’ and boys’ teams allowed, courts also accept exclusion of boys from girls’ teams in order to preserve opportunities for girls.287

The Department of Education’s revised Title IX regulation, which provides greater flexibility to recipients to establish single-sex classrooms and schools, followed an intense debate over single-sex education. The agency’s rule-making process both reflected and spurred the creation of an increasing number of single-sex educational options. Reportedly, public single-sex schools increased from a handful in 1995 to perhaps hundreds in 2007.288 In addition, many public schools have introduced single-sex classrooms, generating at least 445 of them nationwide.289

Although it may help some students, single-sex education seems only acceptable when pursued on a voluntary basis; otherwise, it is too redolent of historic practices of exclusion.290 Offered as one of many school choices, single-sex instruction seems difficult to oppose; even doubt about empirical benefits from single-sex education can warrant experimentation,291 and the rhetoric of individual choice is the solvent of many confusing and divisive issues in America. The availability of school choice relieves school systems from having to make a definitive judgment about single-sex education for all students, and at the same time presses for inclusion of at least some single-sex schools, to afford parents and students the option.292 Some commentators elide the difference between the education value of diverse student bodies with the potential benefit from having a variety of school options from which to choose.293 This just goes to show that “diversity” has a positive ring in American education, especially when combined with individual choice. Whether in coeducational or single-sex settings, the watchwords for girls’ education are equal opportunity and choice. Yet issues raised by single-sex education, like the danger of exacerbating sexual stereotypes, occur not just for individual students but also at the societal level. To many advocates for gender equality, single-sex education may have seemed for a time less justifiable for boys, given the historically higher status and greater resources devoted to educational opportunities for boys and not girls. At the same time, advocates have often supported girls-only education as a vehicle for empowerment and pride. Ginsburg’s struggle to overcome legal distinctions drawn on gender made headway but achieved more success in elevating the commitment to equal opportunity than in demanding gender neutrality. This is especially apparent in the survival and resurgence of single-sex education.

The intersection between gender and other social markers profoundly affects the educational debates. Single-sex education initiatives aimed at inadequate educational options for poor students of color have faltered for boys but have succeeded for girls. Nowhere did the idea of single-sex options have more legs than as an avenue out of failing schools for poor children of color. For advocates and policy-makers after 1954, Brown supplied a template for addressing gender and education: identifying equality as the measure of schooling; casting doubt on whether “separate” could ever be “equal,” and pressing for integration, here known as coeducation. But in a vivid glimpse of shifting views, the online community behind Wikipedia in 2008 prefaced the entry on “coeducation” with an invitation to debate whether “this article or section [should] be merged with single-sex education.”294 The term “coed” remains in use to refer to a female student, demonstrating the continuing view of the female student as different and as the carrier of gender integration in schooling. The racial frame from Brown risks distorting concerns about gender that persist for students, communities, and the law. A central goal behind Brown was to eliminate the idea that race signified any inherent difference between people, but gender continues to be viewed as a marker of real and natural difference between human beings, and one that easily falls into two distinct categories.295 Courts, schools, and communities continue to emphasize gender differences, whether to celebrate them or account for them in other ways. Many who support opening boys’ schools to girls suggest that the asymmetrical treatment of separate schooling for girls can be justified for purposes of pride, remedying past disadvantage, and preparation for a still-discriminatory larger world. These suggestions mirror discussions about the value of Afrocentric schools or schools devoted to children of color.

A focus on gender, especially in the context of debates over single-sex education, risks obscuring the continuing significance of race. When the National Organization for Women’s Legal Defense Fund successfully challenged the proposal for all-male academies in Detroit, Michigan, the theory of gender equality halted an initiative to address a widely perceived racial crisis: the school failure, dropout patterns, and criminal justice involvement of African-American males. And when the Young Women’s Leadership School took off as a successful initiative in East Harlem, New York, it inspired the creation of similar schools elsewhere and supplied support for new federal governmental incentives for single-sex education. The all-girls format advantageously resonated with the success of elite girls’ and women’s colleges and secured the support of upper-class whites who were hoping to improve the opportunities for poor students of color but with no particular goal of racial or class integration in the elite schools themselves. Yet, at the same time, rightful concern about woefully inadequate educational opportunities for poor children of color could retain unreflective uses of old gender stereotypes while producing different opportunities for girls than for boy.296

Given uncertainty about the relevant constitutional standard and inconclusiveness and unreliability in the empirical assessments, the motivation and resources believers plowed into single-sex education have built a hospitable statutory and regulatory framework (pending judicial review) and provided real resources to build more single-sex options. Consider the reaction when a state legislative initiative established twelve single-sex public schools to address the needs of low-income and minority students and gave districts $500,000 to operate the academies.297 One principal in the state acknowledged: “Why do I go for the single-gender [schools]?… It’s a great opportunity. It’s also money. I can do something.”298

Perhaps such initiatives will generate better, more reliable empirical evidence. Studies of single-sex schools may even identify factors like teacher-student relations to benefit coeducational settings as well. With the apparent flowering of public single-sex schools, clarifying the criteria for evaluation should become a greater priority. Will and should these schools be assessed primarily in terms of graduation rates, achievement on standardized tests, and college admission rates—or also on attitudes toward members of the other sex and durability of gender stereotypes, racial integration, students’ capacities to take the perspective of another, character development and community service and civic engagement? Although current social science research may not be equipped to answer this question, these schools should also be assessed in terms of their impact on civic equality—the perceptions and treatment of individuals as equal participants in local, state, and national governance regardless of gender, race, class, or other group identities, including disability, sexual orientation, religion, and economic class.
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Making Waves

Schooling and Disability, Sexual Orientation, Religion, and Economic Class

You gotta understand our differences are the same.

—Lupe Fiasco

The historic treatment of students with disabilities in many ways resembles racial segregation in schools. Brown’s influence in this field is clear but complicated. Also complicated are debates over equal treatment of students who identify as gay, lesbian, bisexual, or transgendered. Religious students—and religious schools—elicit further variations on the educational equality debate with consequences for social integration and intergroup relations.

Disability

Compulsory education laws in the United States for many years exempted students with mental and physical disabilities, and many school systems excluded such students or assigned them to separate institutions well into the 1970s.1 Before Brown, court challenges to this treatment of students with disabilities failed either on the assumption that the child’s impairments made schooling inappropriate or that the presence of the child with disabilities would harm the best interests of other children and the school.2 Even schools set up for students with disabilities could exclude a student by asserting that the child’s limitations would prevent educational progress.3 During the 1920s, communities established separate schools for students who were blind, deaf, or severely retarded,4 and many schools established separate classrooms for students who were considered to be slow learners.5 Misclassifications assigning students to separate classrooms or schools was not uncommon, and especially affected students who were immigrants or members of minority groups.6 This process of segregating persons with disabilities often relegated such persons to squalid residential institutions and imposed forced sterilization, justified in terms set by the eugenics movement.7 Those children with disabilities who did receive services did so largely in classrooms or schools removed from their peers.

Parent advocacy organizations and civil rights activists challenged these practices, often with explicit references to Brown v. Board of Education.8 Parents and educators pressed for both more funding and experiments placing students with disabilities in regular educational settings.9 Integration, also called “mainstreaming” and “inclusion,” became a central goal through litigation, legislation, and advocacy for individual students, but for some children, advocates also pursued specialized instruction in separate settings.10 Intertwined with failures in the treatment of students with disabilities was the problem of racially discriminatory treatment. Two distinct problems became clear over time: (1) faulty classifications of students of color as disabled produced an overrepresentation of students of color in special education settings often remote from the mainstream classroom, and (2) schools failed to provide adequate services and programming for students of color and others who had disabilities.

Since the 1980s, changing and evolving understandings from medicine, psychology, and more recently from cognitive science altered and improved the knowledge base about how different students learn. Research illuminates the bases of and constructive responses to varied disabling conditions and the extent to which social settings affect what once were viewed as inevitable and natural features of certain disabilities. For reformers, the civil rights paradigm offered a framework for litigation and legislation, elevating equal educational opportunity, while the backlash against racial desegregation and evolving understandings about disabilities combined to make specialized instruction and related social and health services further features of equality in education. Parents and advocates sought protection against misidentification of students as disabled and development of appropriate placements of and services to those rightly identified. As in the other contexts discussed in this book, parents, teachers, and school systems have engaged in ongoing conflicts over whether equality in the context of students with disabilities demands integration or separate instruction.

From Litigation to Legislation

Julius Hobson, an economics researcher who became a civil rights activist in the District of Columbia, conducted several years of statistical analysis of the District’s schools after the end of formal racial segregation and mounted a federal court challenge alleging continuing violations of the constitution.11 Represented by the prominent progressive lawyer William Kunstler, who later called this his most gratifying case,12 Hobson’s suit fortuitously landed before Judge J. Skelly Wright. Judge Wright himself supplied a vital link to the civil rights movement and Brown. Before his 1962 appointment to the Court of Appeals for the District of Columbia Circuit, Wright served as district court judge in the Eastern District of Louisiana as an appointee of President Truman. There, his racial desegregation orders implementing Brown produced sharp opposition and social ostracism from business and political leaders in the community.13 After he ordered desegregation of the public schools in New Orleans in 1960, Wright was vilified and hung in effigy.14 Wright himself explained: “As I came to these problems, I had no particular moral convictions. I was just another Southern guy who didn’t give a lot of thought. But it became clear to me that not only was it legal, but it was also right.”15 Lolis Elie, a local black lawyer, later commented: “The only man I know who stood hard and fast for change was Judge Skelly Wright, the federal judge. He was forcing the city to face the reality of having to integrate the school system.”16 Southern politicians blocked Wright’s appointment to the Court of Appeals for the Fifth Circuit, governing Louisiana.17 President John F. Kennedy therefore nominated him to the Court of Appeals for the District of Columbia, where he served for more than two decades.18 In the Hobson case, Judge Wright was sitting by designation as a trial judge and issued comprehensive findings of impermissible racial discrimination in the District of Columbia schools. He rejected the use of IQ tests to place students in separate educational tracks as impermissible de facto racial segregation.19

When presented with Hobson’s challenge to the use of ability tracking in the District of Columbia schools, Judge Wright wrote an opinion applying Brown and its companion Bolling v. Sharpe and found that the tracking system violated the Fourteenth Amendment of the U.S. Constitution because of the racial segregation it produced.20 This decision was the first to identify the way individual schools in effect created racial segregation by labeling and sorting students, allegedly by ability. The decision helped to inspire advocates for children identified as having disabilities to end the exclusion of these students from mainstream schooling and halt their consignment to inferior educational settings. Noting the context of a school system that had previously deployed explicit racial segregation, the court cited unequal resources for and no compensatory educational benefits to the students placed in the lower tracks.21

Two years later, a Utah court ruled against the complete exclusion of students identified as “trainable” mentally disabled from regular public school classrooms.22 In this first reported case explicitly analogizing students with special needs to black students, the court mirrored the language in Brown:23

Today it is doubtful that any child may responsibly be expected to succeed in life if he is denied the right and opportunity of an education. … Segregation, even though perhaps well intentioned, under the apparent sanction of law and state authority, has a tendency to disregard the educational, emotional, and mental development of the children. The setting aside of these children in a special class affects the plaintiff parents in that… they have been told that their children are not the same as other children of the state of Utah.24

As of 1970, a year after the Utah court ruling, only seven states provided education for more than half of their children with disabilities.25 No state until the mid-1970s provided educational services for all of its children with disabilities.26 Attorney Thomas Gilhool developed a class action challenge to Pennsylvania’s practice of excluding from public schooling any student labeled by the school system “uneducable and untrainable.”27 Gilhool, too, modeled the theory on Brown,28 and in retrospect Gilhool’s work was “pivotal in establishing the constitutional right of children with disabilities to a public education.”29 He organized expert testimony, again echoing the Brown strategy. For example, Ignacy Goldberg, secretary of the International Association for the Scientific Study of Mental Deficiency, provided evidence to counter the assumption that children with mental retardation could not learn.30 After one day of testimony put forward by the plaintiffs, the defendants agreed to negotiate a settlement, later embodied in a consent decree enforceable by the federal district court. The court wrote that Pennsylvania’s willingness to settle “reflects an intelligent response to the overwhelming evidence against their position.”31

In the consent decree reported in 1971 as Pennsylvania Association for Retarded Children v. Commonwealth (PARC),32 the Commonwealth of Pennsylvania agreed to provide free and appropriate education and training for every child, including those identified as “exceptional” or having special needs. The consent decree acknowledged the testimony that even profoundly developmentally delayed students could learn and directed a preference for teaching such students in a regular school classroom over a special education classroom—and a preference for a special education classroom over other alternatives outside the regular classroom.33 The consent decree thereby modeled a preference for mixing students together that has endured in national policies.

Reaching a similar result, also in 1972, the federal district court in Mills v. Board of Education issued a summary judgment rejecting the exclusion of children with disabilities from the District of Columbia schools34 and calling for publicly supported education “suited to the [student’s] needs.”35 Styled as a class action, the complaint identified each of the named plaintiffs not only as disabled but also as black, and the combination of race and disability drew the court’s attention.36 The court noted that “though all of the named minor plaintiffs are identified as Negroes the class they represent is not limited by their race. They sue on behalf of and represent all other District of Columbia residents of school age who are eligible for a free public education and who have been, or may be, excluded from such education or otherwise deprived by defendants of access to publicly supported education.”37 The court found that there was no genuine issue of fact because the defendants conceded that they had failed to provide either education or periodic review of the educational situation for the named plaintiffs and others in their situation. Citing Brown, Bolling v. Sharpe, and Hobson v. Hanson, the court built on these racial desegregation and antitracking cases to conclude that

the defendants are required by the Constitution of the United States, the District of Columbia Code, and their own regulations to provide a publicly-supported education for these “exceptional” children. Their failure to fulfill this clear duty to include and retain these children in the public school system, or otherwise provide them with publicly-supported education, and their failure to afford them due process hearing and periodical review, cannot be excused by the claim that there are insufficient funds.38

The court declared that the burdens from any shortfall of funds would have to be shared by all the students, not assigned simply to the children with disabilities. The court accepted the defendants’ proposed plan for identifying children’s needs and matching them to educational placements and retained jurisdiction to monitor the implementation of the plan. Following the decree in the Mills case, the school system held three hundred hearings to reassign students in the first nineteen months.39

These two cases encouraged a national movement. By 1975, advocates across the country filed forty-six cases40 pursuing equal protection and due process objections to the educational treatment of children with disabilities, and more than thirty federal courts endorsed the PARC and Mill s principles.41 Some forty-five states enacted legislation to deal at least in part with education for students with disabilities.42 No federal statute existed to govern the matter. The category of “disability” was not included in the 1964 Civil Rights Act. As a first foray into federal legislative protections, advocates secured a provision to be known as Section 504 of the Rehabilitation Act Amendments of 1973. Signed into law by President Nixon, this provision conditioned the receipt of federal funds by schools and other programs on a guarantee that “no otherwise qualified individual with a disability” would, solely on the basis of the disability, be excluded from or discriminated against in the programs supported by the federal aid.43 More limited than the 1964 Civil Rights Act because it applied only to recipients of federal funds, Section 504 nonetheless marked a sharp shift in the federal legal treatment of persons with disabilities to a framework of rights rather than support or care.44

Before Section 504, in an illustrative case, a school refused to include a student with spina bifida in the mainstream classroom unless the child’s mother attended to the child’s physical needs.45 In a case filed under Section 504, the court rejected the school’s position and emphasized that the school needed to include children even at serious expense because of the value of the integration experience: “A major goal of the education process is the socialization process that takes place in the regular classroom, with the resulting capability to interact in a social way with one’s peers. It is therefore imperative that every child receive an education with his or her peers insofar as it is at all possible.”46 There was a general financing issue. Regulations implementing Section 504 pointed to the PARC and Mills court decrees, but Congress itself offered no additional funding for supplementary aids or services to meet the needs of students with disabilities in mainstream classrooms or in other settings.

Family associations, such as the Arc,47 connected parents of children with disabilities and proved an effective lobbying force for state and federal support.48 Among the key individuals who advocated powerfully for a more comprehensive response to the educational needs of children with disabilities, Marion Wright Edelman proved especially effective. The first African-American woman admitted to the Mississippi bar, Edelman headed the NAACP Legal Defense Fund and Education office in Jackson, Mississippi, after her graduation from Yale Law School. She later served as counsel for the Poor People’s Campaign, launched with Dr. Martin Luther King, Jr. (just before his assassination), in an effort to mobilize a mass movement around poverty issues. In 1973, she founded a new organization, the Children’s Defense Fund, with the clear model of the NAACP Legal Defense Fund in mind and an original focus on poor African-American children. To Edelman’s own surprise, an early Children’s Defense Fund survey revealed that rural communities with predominantly white populations had the largest number of children between the ages of seven and thirteen listed as not attending school, and that disabled children composed a large proportion of those out of school.49 After discovering that schools rejected students with developmental and physical disabilities,50 Edelman made legislation guaranteeing education for all children a top priority for her nascent organization. She drew on lessons from the civil rights movement in mobilizing parents, using media, and linking with other organizations to press for congressional action.

When Congress held hearings in 1973 about the education of children with disabilities, it found that 3.5 million children with disabilities were not receiving an appropriate education and nearly another million received no education at all.51 With overwhelming majorities in both houses,52 Congress then enacted and President Gerald Ford signed into law a federal grants program offering the carrot of federal funding on the condition that states provide a free appropriate education for all students with disabilities and a fair process for identifying and monitoring the proper placement for such students. Initially called the Education for All Handicapped Children’s Act, or Public Law 94–142, the law was renewed and renamed the Individuals with Disabilities Education Act (IDEA) in 1990.53 To receive funding, states and local school districts needed to devise systems to locate and evaluate all students who could be disabled, develop individualized education plans for each of these students, set standards for the educational placement of the students, and provide procedural options for parental participation in and review of the educational plan. Both this law and Section 504 of the Rehabilitation Act secured bipartisan support and the signature of President George H. W. Bush. Given the fact that disabilities arise regardless of race, gender, or socioeconomic background, widespread and bipartisan support contributed to the success of these legislative movements.

From the start, the federal law recognized the value of integration. The statute required that, to the maximum extent appropriate, the school system place the child with disabilities in the “least restrictive environment,”54 defined as the school setting most integrated with the mainstream class or closest to it. Variations on this process are known as mainstreaming or inclusion. At the same time, the law demanded that the placement be appropriate for the particular student’s needs and ensure the benefits of tailoring programs to meet the needs of the individual child.55 Especially against the backdrop of the civil rights movement’s challenge to racially segregated schools, a commitment to inclusion framed the legislative response to the evidence that schools around the country either excluded millions of students with various disabilities or assigned them to separate classrooms or institutions. Another important legislative element gives protections against faulty identification, which could produce stigma and misallocation of resources.56 The IDEA offers participating states money in exchange for plans to ensure appropriate education and related services and administrative procedures for creating individualized education plans with parental participation and opportunities for review.57 At once an entitlement program and an equality commitment, the special education law has become a major focus of attention for schools and parents struggling over resources and balancing the interests of individual children and groups of children. It has also become a focal point in assessing when equal opportunity calls for integration and when instead it calls for specialized, separate instructional settings.

Congress meant to tilt placements of students with disabilities toward the mainstream classrooms where possible. Congressman George Miller put it as a presumption: “I believe the burden of proof… ought to rest with that administrator or teacher who seeks for one reason or another to remove a child from a normal classroom, to segregate him or her from non-handicapped children, to place him in a program of special education.”58 Acknowledging the impact of integration on students without disabilities, Congressman C. D. Daniel suggested that “the opportunity to share learning experiences with handicapped children will broaden the personal growth of classmates who are not handicapped. Lessons of patience, understanding, and the ability to provide peer encouragement are just as valuable as traditional educational lessons to the future citizens of this nation.”59 Teachers and administrators have also emphasized the potential benefits of inclusive classrooms for everyone. Inclusive classrooms can enlarge the circle of concern and capacities for empathy among those without disabilities. Inclusive instructional styles offer social connections, collaborative learning, and a sense of membership to students with disabilities; they can reduce unnecessary supervision and assistance by family members and paraprofessionals for students with disabilities; they can bring more resources into the mainstream classroom, including more teachers and aides who in turn lower the teacher-student ratio; and they can trigger the development of classroom and school-wide approaches that offer more individualized and collaborative learning, respecting the strengths and challenges of every student.60

Although appropriations never matched the authorized funding levels or the needs registered by the states,61 the federal law has profoundly influenced the placement of students with disabilities, bringing about greater integration with nondisabled peers. Before the adoption of the law, nearly 70 per-cent of children with disabilities who received education did so in separate classrooms or separate schools.62 As a result of the law, the advocacy, and the related changes in educational philosophy, over 70 percent of students with disabilities spent at least part of their day in the regular classroom with other students by 1996.63 Nearly half—47 percent—of students with disabilities now spend all their time in mainstream classrooms.64 Courts initially ordered mainstreaming only if shown to be beneficial, but over time judges began to read the statutory call for mainstreaming to “the maximum extent appropriate.”65 Judges read the statutory language this way perhaps because educators increasingly took advantage of new instructional techniques supporting the inclusion of students with disabilities in regular classrooms. A leading court opinion declared, “inclusion is a right, not a privilege for a select few.”66 But the tilt toward including students with disabilities in classrooms with other students also reflected intensive litigation efforts. A line of court decisions favors mainstreaming, but courts, educators, parents, and scholars continue to disagree over precisely when integration is wise and when, instead, separate instruction affords equality.67

Continuing Debate over Integration and Separation

In favor of inclusion are these considerations: (1) the recognition that socializing with nondisabled peers offers real academic and nonacademic benefits to students with disabilities, both in the present and in preparation for navigating life in the future;68 (2) learning alongside students with disabilities also can benefit nondisabled students by enhancing their understanding and appreciation of the struggles and talents of others and their ability to see their classmates as individuals rather than embodiments of stigmatized categories;69 and (3) the creation of inclusive schools and classrooms can provide greater responsiveness to the range of individual strengths and challenges experienced by all students and can bring in more resources for and knowledge about diverse learning styles.70 Fundamentally, each of these opportunities reverses what are widely viewed as the negative consequences of segregation: (1) the stigma and isolation felt by students with disabilities when separated from the mainstream; (2) the stereotyping and discomfort with “difference” that arises among nondisabled students when they are separated from students with disabilities; and (3) the potentially enormous difficulties individuals have in moving from the category of “disabled” to “nondisabled” or in the other direction, despite errors in the identification process.71

Yet several factors compete with and weigh against integration through inclusive classrooms. First, placement in the mainstream classroom would not be the ideal setting for many disabled students. The goal of devising educational programs and services tailored to the individual student’s needs must be pursued even when that points toward separate classrooms for some or all of the time. Second, even with considerable efforts by adults, students with disabilities risk becoming the objects of bullying, harassment, or exclusion by other students within the mainstream settings. Further, the educational opportunities of the nondisabled classmates in some circumstances can be jeopardized because of disruptions or distractions caused by the students with disabilities or disproportionate teacher attention that they require.72

The first of these concerns is a topic of disagreement within schools and among school experts, teachers, parents, and advocates. Disagreements center on what kinds of students with special needs can and should remain in the mainstream classrooms and what kinds of supports are reasonable and feasible to bring into these classrooms.73 States and localities vary in their approaches especially to inclusion for the most severely disabled students. The risk that the mainstream classroom will not be safe or hospitable for students with disabilities is real and is verified by many students’ experiences.74 Yet this risk also indicates the importance of efforts at inclusion to altering societal attitudes and cultivating maturity and compassion in the wider community. As one education scholar put it:

Though it is understandable that parents and students may reach for segregation as a solution, given horrific experiences and prejudicial behavior, it cannot be the long-term solution to discrimination and lack of acceptance. We want to create schools in which all children are welcome, in which it is safe to be different or perceived as different, without fearing for the physical or emotional safety of some. …

If we think we can solve the problems of teasing, exclusion, and bullying by removing the targets, we will embark on an endless series of removals and segregations.75

The final and perhaps weightiest concern—and the one commonly expressed by parents—is that students without the disability label will suffer under a policy of inclusive classrooms. Many parents worry that teachers’ attention will be diverted from the children without disabilities or the class will be “dumbed down.” Studies do not confirm these fears. Research indicates that academic performance of “typical” students equals or exceeds the performance of comparable students taught in noninclusive classes.76 Other studies indicate that teacher attention is not diverted, nor are disabled classmates disruptive.77 Successful examples of inclusive instruction, however, show what can be accomplished by teachers with flexible teaching styles, opportunities to collaborate or team-teach with others with specialized training, and use of effective techniques such as positive behavioral supports rewarding constructive behaviors and involvement of the class in identifying and valuing good conduct.78

Commentators warn that the influence of Brown contributes to a simplistic embrace of mainstreaming for all children.79 An inappropriate placement in the regular classroom does not afford equal educational opportunity if the student cannot gain benefits from it. Thus, for some students with serous cognitive impairments, learning “life skills” such as shopping for groceries or even dressing oneself are central, so the mainstream classroom is a poor fit for them.80 Yet even this sentence echoes historic assumptions that students with physical disabilities are unteachable, assumptions that are often easier to shield from challenge when the students with disabilities remain separated from other students. Students with serious cognitive impairments may get some educational and social benefits out of being in a class with other children, and with appropriate supportive services they may receive more than they would in an entirely segregated setting.81 At the same time, segregation or exclusion does not seem to trouble parents, especially of children with learning disabilities, who view the IDEA as a way to obtain special assistance and advantages.82 This should serve as a reminder that integration is not the only way to achieve equal opportunity; treating people the same who are different is not equal treatment.83 Yet the presumption of integration may still be necessary to counter the legacy of exclusion and contrary bias.84

Especially challenging are placements and services for students with emotional and behavioral disorders. These students can disrupt the classroom and learning opportunities for other students, can require frequent school discipline, and may need to be placed away from mainstream classrooms.85 When should the suspension of a student with emotional or behavior disorder be seen as a kind of segregative treatment and when, instead, should it be understood as the punishment matching the response meted out to any other student engaging in the same acts?86 Should a school system’s decision to shift a disabled student away from the mainstream classroom be viewed as the appropriate placement or instead as a failure to promote integration in the mainstream classroom? Some researchers cite evidence that whole-school supports and behavioral management instruction for teachers reduce disciplinary problems and argue that schools should pursue these approaches in order to enhance their ability to keep students with emotional and behavioral disorders in mainstream classes.87 Others question whether regular classrooms can supply enough trained and experienced personnel and a low enough pupil-to-staff ratio to have demonstrable success in improving the achievement and conduct of students with emotional or behavioral impairments.88

A related line of contention affecting mainstreaming debate concerns the allocation of financial and other resources that can directly and indirectly affect prospects for inclusion of students with disabilities in mainstream classrooms. Given that students with disabilities typically require more resources whether they are placed in the mainstream or in special classrooms,89 local communities and the national policy scene have erupted in debates over funding formulae and mechanisms. The impact of existing and potential funding on inclusion and separation is complicated. Some people may assume that mainstreaming will be cheaper, but when it is implemented with appropriate supplemental aids and supports, it may well be as costly as separate classrooms with specially trained teachers. Pushing against decision-making that is tied solely to students’ needs, state funding formulas can create incentives for moving students with disabilities out of the mainstream classroom into separate educational settings in order to shift costs to another budget or source of funding.90 In addition, difficult and disruptive fights over the allocation of resources between disabled and nondisabled programs can create political and professional conflicts while raising potentially unsolvable ethical issues about entitlement and fairness.

The difficulties of mobilizing extra resources and managing extra burdens on teachers often pose obstacles to inclusion as an educational approach. In practice, inclusion often requires collaboration between regular education teachers and special education teachers and sometimes special training and the provision of classroom aids to assist the regular teacher. Some students need “related services” such as transportation, physical therapy, and assistance managing a catheter or other medical equipment. The law was designed to cover these features as well, but the term “related services” itself gives no sense of scope and provides no formula or additional funding for these extra services for students with ongoing physical care needs. District courts and courts of appeals have produced conflicting interpretations.

Ultimately, the Supreme Court clarified that all students with disabilities have a right to attend school when they are medically able to do so, regardless of the kind or extent of health-related services they may require in school, so long as a physician is not needed to provide those services.91 In Cedar Rapids Community School District v. Garret F.,92 the Court concluded that cost and administrative burdens could not justify denial of continuous nursing care needed by a ventilator-dependent student so that he could attend the regular school, where he was otherwise performing well. This decision was justified on the grounds that “Congress intended ‘to open the door of public education’ to all qualified children and ‘require[d] participating States to educate handicapped children with non-handicapped children whenever possible.’”93 The IDEA thus directs schools to provide nursing or other health services during the school day in cases where students cannot attend school without those services, whether or not the service is covered by Medicaid or private insurance and regardless of the schools’ interests in keeping costs down. Yet questions about other kinds of related services—and who pays for them—persist.

Courts continue in varying degrees to defer to the expertise of school officials who oppose placing students with disabilities in mainstream classrooms, even as the Supreme Court has recognized the law’s dual demand for appropriate placements and placements that permit children with disabilities to attend school alongside nondisabled peers to the extent reasonable.94 Combining deference to educators with the statutory preference for the least restrictive alternative remains a challenge for both courts and school administrators, and no single clear legal test exists for measuring state compliance with the law’s “least restrictive environment” provision.95 No simple test or analysis is likely to emerge any time soon, given the variety of disabling conditions, competing views about the purposes of education and value of integration in serving those purposes, and shifting expert ideas about the capabilities of children with certain conditions.

Brown inspired the litigation and legislation addressing education for students with disabilities. It provides the template for demanding both equal opportunity and integration for such students. Working out what that means for individual students will continue to require complex assessments, subject to review. Discerning how to provide education that is both appropriate and as close to nondisabled students as possible requires especially thoughtful treatment of students with disabilities under regimes of mandatory statewide assessments. Including students with disabilities in mandatory statewide assessment could be at least as crucial to equalizing educational opportunities as classroom integration. Teachers and administrators are more likely to become committed to improving the educational performance of these students as much as that of other students when these accountability measures are extended to them.96 Yet when there are “high stakes” attached to those assessments—such as denying high school diplomas to students who do not meet a minimum score on the standardized test—students with disabilities may be punished for their own incapacities and denied recognition for the progress and work they have achieved.97

The challenge of testing academic performance by students with disabilities raises the enduring problem of quality of instruction.98 Some truly gifted teachers may be able to teach heterogeneous classes effectively, while other teachers may find it impossible and instead turn to special education to identify disabled students and remove them from the classroom or require classroom aids or other assistance. Examples of successful inclusive instruction can be inspiring but also daunting, given the challenges many teachers find in even relatively homogeneous classrooms in the context of yearly assessments based on standardized tests.99 Even advocates of inclusive instruction acknowledge that it can be difficult and requires more planning and flexibility.100 Whether legal strategies can bring about an increase in the number of talented teachers or generate better preparation for teachers of heterogeneous classes remains a vital, difficult question, and one that underscores the urgent need for quality instruction for students across racial, class, and geographic divisions.

Race and Disability

No fact more pointedly connects the treatment of disability with the legacies of Brown than widespread evidence of overidentification of disabling conditions by race, often with the effect of removing black students from the mainstream classroom and creating a new form of segregation.101 The racially disproportionate pattern in special education was the very situation that gave rise to Hobson v. Hansen —the first decision that rejected a school’s use of ability tracking to sort and separate students. The tracking system itself produced racially separate classrooms, just as the courts ended racial segregation in the schools.102 Overrepresentation of African Americans in special education apparently escalated after courts ordered racial desegregation.103 Although the overrepresentation occurs across the country, of the seven states today with the highest disproportion of African Americans who are labeled mentally retarded, five (Mississippi, Alabama, North Carolina, South Carolina, and Florida) are states that had de jure segregation until Brown.104 As special education has been expanding—from about 3 percent to about 6 percent over the past two decades105—so has the continuing overrepresentation of black children in such programs.106

Perhaps the intersection of poverty and race contributes to a real disproportionate incidence of disabilities—although courts presented with this argument have rejected it.107 Disabilities, including physical disabilities, do appear to accompany poverty, and poverty correlates with race, so some degree of overrepresentation of African Americans in special education can be foreseen.108 Yet African Americans are not overrepresented in special education on the basis of hearing impairments, visual impairments, or other medically based conditions. They are, however, overrepresented in the categories of mental retardation and severe emotional disturbance—categories in which individualized judgments rather than uniform tests are required for the identification process.109 The numbers are striking. By one account, black children make up about 17 percent of total public school enrollment, and of that number, 33 percent are labeled mentally retarded;110 by another, African-American students are nearly three times more likely than white students to be identified as mentally retarded.111 Dramatic variations across states also suggest that the assignments reflect factors other than objective determinations of underlying conditions.112 Once identified as disabled, these students are much more likely to be separated from the mainstream classroom and to have inadequate and inappropriate services as well.113 African-American students are also underrepresented in classes for “gifted” youth.114

Studies suggest that institutional bias, inadequate training of teachers, language barriers, and cultural miscommunication, as well as the individual biases of referring teachers and evaluators, contribute to the misclassifications of students of color.115 Scholars and social scientists widely report the impact of cultural differences and racial stereotypes on this phenomenon.116 Black students may face disproportionate placement in special education programs because they disproportionately receive low-quality education before referrals. But the processes of identification and assessment also contribute to the disproportionate placement of black students in special education programs.117 Further problems of misclassification arise for students whose first language is not English.118

Although identification of a disability can bring added resources to help a child learn, this label also usually carries a stigma, making misclassification a real burden. The consequent misplacement too often means a lost opportunity for more appropriate instruction. The stigma itself reflects racial and class dimensions of the special education population. White students are more likely to obtain the label “learning disabled,” which bears less stigma than the label “mentally retarded.” In addition, both these labels influence the actual educational opportunities that follow. One study suggests that “[u]pper middle-class white boys receive discretionary resources in low-stigma settings that might better be used by other students with learning difficulties. African Americans get shunted, too often, into dead-end classes.”119 African-American students are more likely than other students to be put in restrictive segregated settings remote from the general classroom and with a less challenging curriculum. They are also less likely to challenge the placements and less likely to prevail when they do so.120

Overwhelming evidence of a national pattern of overrepresentation of children of color in special education has prompted studies and journalists to identity a “crisis” and a “national problem,”121 and Congress has required schools to report on the racial patterns of special education identification and placements.122 It remains unclear whether state and federal civil rights officials will seek to alter these patterns, as, indeed, it remains unknown whether civil rights enforcement will be justified by statistical patterns rather than by demonstrated discriminatory intention by government employees.

Gender segregation is also a problem here. Overrepresentation in special education affects chiefly African-American boys and has generated serious grounds for concerns that the NAACP and other groups have raised.123 There are potential problems of racial and gender disparities leading to underidentification of students in some categories of disability as well. By some reports, Latino students tend to be underrepresented in some special education programs and overrepresented in others.124

Some observers propose loosening the presumption of integration into mainstream classrooms for students with disabilities;125 others urge scaling back special education as such while increasing individualized instruction without the special education label.126 Adopting a single, across-the-board approach is unlikely to match the needs of students who have cognitive impairments, students with learning disabilities, and students with emotional or behavioral disorders. Particularized assessments and placements of students based on their own unique constellation of strengths and weaknesses and on the array of options in the particular school system may be the most promising approach for avoiding prejudicial mistakes and for enhancing the students’ learning. Yet individualized assessments contribute to the wide variations in treatment of students who arguably have similar situations and needs and make room for the exercise of unconscious bias by teachers and evaluators. The ambiguity and potential distortions of the empirical data about incidence of disabilities and about effective instruction make this yet another area where reliance on expert social science knowledge is attractive and yet fraught with difficulties.

Sexual Orientation, Religion, and Poverty

Echoing Brown in unpredicted ways, many students, parents, schools, and communities are occupied with equality in schools for students who identify with or explore lesbian, gay, or transsexual orientations. Perhaps even more surprising are the uses of equality arguments on behalf of religious students—a category of students newly claimed to suffer from discrimination—and religious schools. Reformers’ efforts to define and pursue equality of opportunity for low-income students failed as a matter of federal constitutional law; advocates later secured state court victories but achieved limited accomplishment in practice.127 Each of these contexts confirms the dominance of an equality framework launched by Brown in organizing school improvement efforts; each recapitulates, in different ways, disputes over integration as the sole or best way to achieve equality.

Gay and Lesbian Students

The New York City public school system, in conjunction with a private organization established to support gay and lesbian youth, founded the Harvey Milk High School in 1985 for gay and lesbian teenagers.128 Its goal was to create a supportive, safe place for students who faced violence, harassment, or intimidation in mainstream schools.129 Enrollment from the start has been voluntary. Students apply to transfer to the school, which includes transgendered teens and teens who may be perceived to be gay, lesbian, bisexual, or transgendered.130

The legal protections for students on the basis of sexual orientation remain ambiguous and subject to local rules, although federal courts have read Title IX of the federal Education Amendments of 1972 to encompass harassment on the basis of sexual orientation.131 Although some academic theorists question the analogy between race and sexual orientation for purposes of antidiscrimination law, legal advocacy organizations have followed the path carved out by the NAACP in advocating for legal protections for gays, lesbians, and transgendered people.132 Test case litigation is the familiar strategy, and it paid off in this area. In June 2003, the U.S. Supreme Court struck down as unconstitutional a Texas statute criminalizing homosexual sodomy.133 The majority opinion, written by Justice Anthony Kennedy, explained that “two adults who, with full and mutual consent from each other, [engage] in sexual practices common to the homosexual lifestyle… [enjoy] a right to liberty under the Due Process Clause… to engage in their conduct without intervention of the government.”134 An amicus curiae brief had analogized contemporary prejudices about sexual orientation with racial prejudices prevalent in the 1950s and 1960s.135

Shortly after the decision in Lawrence v. Texas, the New York school board authorized an expansion of the initial Harvey Milk High School program from two classrooms with 50 students to eight classrooms with 170 students and a full four-year high school. This decision triggered protests, especially by conservative religious groups.136 When state Conservative Party chairman Mike Long attacked the school’s existence, he echoed critics of racial segregation: “Is there a different way to teach homosexuals? Is there gay math? This is wrong. … There’s no reason these children should be treated separately.”137

Critics also include gay rights supporters who warn that the separate schooling fails to equip these schools’ students for the real world and fails to dismantle discrimination.138 One critic said: “Through long, painful years we reached a consensus that we couldn’t allow segregation. This is a short-term gain and we need to look at the long-term, larger issues.”139 A Michigan newspaper that took up the issue opposed the separate school as well: “Advocates say that by having their own school, gays will feel more comfortable and won’t be subjected to the intimidation that many of them now face in public schools. That argument comes uncomfortably close to racial segregationists in the 1950s and 1960s who insisted that black students did best when they were ‘among their own.’”140 Yet advocates point out that because of harassment and violence, adolescents who identify as gay, lesbian, bisexual, or transgendered are much more likely to drop out or attempt suicide than other students—and hence need a special school.141 Given evidence that calling someone “gay” remains a common insult among teens,142 sorting out how best to address prejudice and cruelty aimed at lesbian and gay students will undoubtedly pose challenges for some time to come.

A voluntary, separate school along the lines of the Harvey Milk High School may seem more acceptable in a large system, like New York’s, that includes citywide special schools in science, fashion, and other topics. Perhaps a special school for gay and lesbian students could be viewed as part of the city’s project of developing excellent magnet schools with special themes.143 Yet it remains troubling to conceive as “voluntary” the transfer of a student to a special school in order to escape harassment at the regular school. Whether separate instruction can be equal seems less urgent than determining how to make integrated education safe. The very existence of the separate school may reduce pressure for policies of zero tolerance for harassment and violence in any school. This task is challenging legally, normatively, and practically, given that some students and parents claim that freedoms of expression and religion lie behind their critiques of homosexuality144—even as other students claim they face harassment for being gay, lesbian, bisexual, or transgendered or for supporting such students. Abusive treatment of any fellow student should not be tolerated within a school setting. One court agreed with a student who claimed protection under Title IX after being harassed for advocating tolerance of gays and lesbians.145 New issues arise as younger students come out in middle schools that have not anticipated how to ensure their safety and well-being.146 Although some people object to any public school acknowledgment of the sexual orientations of students, the commitment to equal opportunity for gay and lesbian students animates most of the arguments on both sides of this issue.

Religious Schools

The architects of Brown did not have in mind educational opportunities conceived in terms of religion. Yet legal treatment of both public aid to religious schools and public school treatment of religion have changed since Brown as concerns about equality have reframed preoccupations with separating church and state. Lawsuits in the 1950s and 1960s contested whether equality required public aid to private religious instruction or whether equal treatment—or the constitutional ban on any official establishment of religion—instead required the creation of a strictly secular realm.147 Directly attacking integration of religion and public spaces, some advocates successfully campaigned against the use of nuns and priests as teachers in public schools.148 Reformers’ effectiveness in pointing out a Catholic presence in public schools ended up fueling movements to eliminate all religion from public schools.149 The federal courts came to conceive of a “wall” between religion and government, especially in the context of schooling.

The alteration of that legal regime is one of the most notable constitutional shifts of the past two decades. Reformers successfully pursued neutral—meaning equal—treatment of religious and secular schools and equal treatment of religion with other topics in public schools. During the 1960s and 1970s, lawyers advised public schools to exclude any reference to religion. In recent years, given shifts in Supreme Court treatment of religion in public places, schools have been allowed to introduce symbols of religious holidays as long as there is evenhanded treatment of different religions.150 Public dollars may now reach private religious schools, as long as these, too, reflect an evenhanded, neutral approach.151 A principal architect of this shift from insistent separation to equal treatment is Michael McConnell, an accomplished law professor who served as a distinguished federal appellate court judge in the 1980s and 1990s and has now returned to an academic post. In his scholarship and advocacy, he argued in favor of full and equal rights for religious individuals in the public sphere, instead of the maintenance of separate public and private spheres with the relegation of religion to the private sphere.152 It surely is no accident that McConnell has also written extensively on the Fourteenth Amendment and racial desegregation.153 His deep scholarship on the subject has informed his effective advocacy for equal treatment of religion and individuals seeking religious schooling.

As counsel for a group of students seeking state university funding for their Christian publication, McConnell successfully persuaded five justices of the Supreme Court to focus on the unequal treatment of different student groups by the state university when it denied funding for the religious publication while subsidizing other student publications.154 Although freedom of speech rather than equal protection provided the constitutional hook for McConnell’s case, his conception of equality reframed what the Court itself had previously treated as a question of separating public aid from religious activities. The reframing worked.155 The Supreme Court rejected as unconstitutional the exclusion of a religious student newspaper from eligibility for state university funding, ruling that such exclusion amounted to impermissible viewpoint discrimination under the guarantee of freedom of speech.156 Similarly, a plurality on the Supreme Court reasoned that it would be illegal viewpoint discrimination for a public school to deny space to a religious after-school program.157 This argument, likely to obtain a majority with the new members of the Court, shrinks concerns about government establishment or endorsement of religion and in effect brings religious students and their families as a new group into the ranks of groups whose needs must all be considered in the pluralist, multicultural world created by Brown and its advocates.

In his scholarly writings, McConnell has also articulated a generous view of the constitutional duty to accommodate religious believers.158 The 1981 Supreme Court decision in Widmar v. Vincent injected into constitutional analysis concerns for equal treatment and for the inclusion of religious groups in public school settings.159 The Court reasoned that a policy excluding religious groups from access to campus facilities when other groups have such access amounted to content discrimination, impermissible under the constitutional guarantee of freedom of speech.

In an earlier era, giving religious groups space in a public school would have seemed to violate the duty to steer clear of government endorsement of religion or any particular religion. The new, prevailing legal view directs that offering religious groups access to public school facilities outside of class time would not amount to a violation of the establishment clause when the school accords similar access to other groups. However refusing access to a group because of its religious identity or message would violate the free speech clause by disfavoring one message or viewpoint.160 Furthermore, a state university regulation that prohibits religious worship on school property would violate the guarantee of freedom of speech. Congress embraced this trend by enacting the Equal Access Act, extending to religious groups whatever access to public elementary and secondary school sites was afforded to nonreligious groups. When a public school denied after-school use of school facilities to a Christian student group, the group prevailed in a claim under the Equal Access Act, overcoming the school’s defense that their decision avoided an establishment clause problem.161 The Supreme Court used the occasion to revisit its prior decision in the university context and interpreted the federal Equal Access Act as posing no establishment clause problem when it required public secondary schools receiving federal funds to give equal access to religious and nonreligious student groups.162 The Court subsequently found a public school district in violation of the Free Speech Clause when it denied a church access to school facilities during after-school hours to show a film that presented a religious approach to childrearing.163

McConnell testified before the Senate Judiciary Committee in favor of the general idea of a religious equality amendment that would allow prayer in public schools.164 Equality as well as freedom would be at stake, in his view, and he drew an analogy to racial equality in defending the need to recognize the rights of individuals to exercise their religious beliefs without fear of discrimination or denial of benefits. Thus, after a court of appeals found it within the discretion of a ninth-grade teacher to disallow a student’s proposed research paper on Jesus Christ, McConnell stated: “I have little doubt that the case would have come out the other way if a racist teacher had forbidden a paper on Martin Luther King, Jr., or an anticommunist teacher had forbidden a paper on the evils of capitalism.”165 Mindful of the comparison between race and religion, advocates like McConnell have successfully extended the legacy of Brown to embrace the treatment of religious students in public schools.

Even when it comes to public financial support for parochial schools, lawyers and scholars have persuaded courts to shift the legal framework from establishment clause and also free exercise claims to considerations of equal treatment. McConnell pointed to the fact that working-class and poor families could not effectively choose religious schools for their children due to the cost of tuition and the barrier against public aid to religious schools.166 He has also explored (without resting the case for public aid to religious schools on it) a theory of equal protection for minority religious groups that feel the need to create schools apart from the public schools.167 Advocates before the courts have recast earlier concerns about public funds contributing to religious activities, setting aside the 1960s and 1970s jurisprudence that rather incoherently divided acceptable and unacceptable public aid to religious schools.

As a result, the Supreme Court has recently turned to asking whether aid programs afford neutral treatment of religious and nonreligious schools. In line with the Court’s emerging focus on neutrality, nondiscrimination, and equal treatment in assessing claims under both the establishment and free exercise clauses of the Constitution,168 the Court has started to analyze challenges to public aid for religious schools by asking whether the aid comes through a general program with neutral, secular criteria that neither benefit nor disadvantage religion. Under such a test, in the 2000 case of Mitchell v. Helms, the Court upheld a voucher program enabling parents to select private parochial schools for their children,169 as well as to use public dollars to pay for books, computer software, and other secular materials for their children’s use in a private religious school.170

Members of the Court have also warned that excluding religious schools from generally available aid could present a violation of the free exercise clause.171 In this view, not only is there no constitutional violation when a government program includes religious schools within the eligibility criteria for otherwise generally available public funds; the courts could find a constitutional defect if religious schools generally are excluded from public aid.172 Commentators expressly describe these developments as ending second-class treatment of religious schools.173 The traditional “separation of church and state” becomes unacceptably unequal in this light.

This last point resembles an equal protection argument, but the influence of Brown is even more direct than that. In the majority opinion in Zelman v. Simmons-Harris —the voucher decision—the Court emphasized the explicit justification for the voucher experiment in Milwaukee as improving educational opportunities for low-income minority children.174 In his separate concurring opinion, Justice Thomas, holding Justice Thurgood Marshall’s seat on the Court, stressed that Brown’s promise remained distant because of the deterioration and continuing segregation of urban schools.175 Justice Thomas embraced the irony that although vouchers seemed a tool to promote white flight after Brown, nearly fifty years later, vouchers could open quality instruction for students otherwise trapped in failing public schools.176 Justice Thomas cited Brown’s declaration of the importance of schooling to an individual’s success in life while pointing to the failing Cleveland schools that prompted the voucher program.177 He also stressed that minority and low-income parents express the strongest support for vouchers and rejected opposition as preoccupied with formalistic concerns far from the core purposes of the Fourteenth Amendment.178 Both Milwaukee and Cleveland, the first cities enacting contemporary experiments with vouchers, explained that their policies sought to open access to quality educational opportunities for predominantly poor African-American and Hispanic children.

A majority of African Americans report positive views of vouchers and school choice programs in public opinion polls.179 African-American parents supporting school vouchers view them as a promising avenue for better educational opportunities.180 Law review commentators celebrated the voucher decision as a step toward fulfilling Brown’s vision of equal educational opportunities for students of color,181 while social scientists and racial justice advocates debate whether parochial schools are more segregated than public schools182—and whether real academic opportunities for students of color more likely remain within the public system.183 Their debates offer a hint of the highly controverted character of scholar-ship in this area, affected by funding from politically identified research organizations as well as national political campaigns staking out positions on school vouchers and school choice.184 As very few districts have gone ahead with school voucher programs, limited experience makes it difficult to draw conclusions about their effects on racial integration or school achievement. Instead, most of the arguments draw on experience with private scholarship programs and varieties of public school choice.185

The policy debates concentrate nearly exclusively on whether directing public aid to allow poor students to attend private religious schools can enhance opportunities for disadvantaged students, who are primarily African American and Hispanic. The legal debates emphasize equal treatment of religious and nonreligious schools but do not focus on religious and nonreligious students. Indeed, a central question is whether the inducement of public subsidy for parochial schools will put undue pressure on families who are not religiously affiliated or do not share the religions of the available parochial schools.186 Political and legal debates over vouchers focused on treatment of religious schools and have not addressed equal treatment of religious and nonreligious students equally, although that may have been in part the motivation of voucher advocates. Notably, this has often meant working to open Catholic schools to low-income, urban, Protestant African-American students unable to enroll in successful suburban schools. This policy goal may explain why even constitutional concerns to keep public funds from private religious schools have dissipated as communities have pursued school vouchers for those still waiting on the promise of Brown. Pro-free-market conservatives, pro-parochial-school traditionalists, and civil rights advocates could join in a cause—equal educational opportunity—that Brown made righteous while giving up on Brown’s means of achieving racially integrated public schools.

Concerns about government involvement with religion have not disappeared.187 Some people caution that because financial need may induce parents to send their children to religious schools that may seek to indoctrinate them in their religions or compel them to perform religious practices that are not their own, public school voucher programs should be understood as violating the establishment clause.188 Still others have launched antidiscrimination challenges to state constitutional bans on public aid to religious schools on the grounds that they are animated in part by anti-Catholic sentiments.189 Nonetheless, the Supreme Court’s green light for voucher initiatives was itself couched primarily in terms of equality both for religious and nonreligious institutions and for low-income students of color.

With advocates and courts reframing the most important question as being not about aid to religious schools but about equal treatment for religious students and religious ideas, the legacy of Brown may also encompass a broader social commitment to pluralism—or with greater room for religion in the public sphere.190 The Christian Right pursues arguments for inclusion that expand space for religious expression in public schools even as gay rights lawyers seek to curb religious expression in public schools where it undermines respect for and tolerance of those with a minority sexual orientation.191 Legal commentator Jeffrey Rosen puts it this way:

Americans have always been deeply religious and deeply suspicious of state-imposed uniformity. In an era when religious identity now competes with race, sex, and ethnicity as a central aspect of how Americans define themselves, it seems like discrimination—the only unforgivable sin in a multicultural age—to forbid people to express their religious beliefs in an increasingly fractured public sphere. Strict separationism, during its brief reign, made the mistake of trying to forbid not only religious expression by the state, but also religious expression by citizens on public property.192

Whatever one may think about the turn to equal treatment to frame constitutional analysis of religious establishment and free exercise claims,193 the equal treatment approach to religious issues could produce new kinds of school segregation and new kinds of integration. By enabling more students to enroll in parochial schools, the new approach diminishes the ability of public schools to serve as the meeting place for all students.194 Yet in urban areas, the parochial schools may become the integrated schools. Vouchers and subsidies for private schools may well draw non-Catholic students into Catholic schools and continue the diversification of the urban Catholic school system that has proceeded for the past several decades.195 Meanwhile, specific accommodation of religious students in public school facilities and programs make public schools more hospitable for them—but there are risks of introducing new forms of peer exclusion and hierarchies where religious activities and affiliations are divisive. The paradoxes and challenges of religious accommodation in American schools take on an eerie mirror image of France’s decision to ban noticeable religious apparel in state-supported schools. Amounting to a ban on Muslim girls’ head scarves, this ostensible commitment to reinforcing the inclusive features of French republican identity symbolically exclude some and may actually drive observant Muslim girls into self-segregated religious schools.196

Poverty and Economic Disadvantage

Reformers worked to secure equal educational opportunity for children from low-income families before and after Brown. From the early challenge to unequal resources spent on the segregated schools, the NAACP focused on equalizing resources across not only racial but also economic groups. Yet even the limited successes of the desegregation movement seemed to help middle-class African Americans more than impoverished ones.197 One response came in President Johnson’s War on Poverty, yielding as a legislative success the Elementary and Secondary Education Act, which extended federal aid to assist low-income students.198 Overcoming historic resistance to federal involvement in public schools, Title I of the Act directed federal resources to schools as a way to address educational disadvantages associated with poverty.199

Title I from the start never made clear whether the goal was to provide educational services specifically for poor students—warranting “pull-out” programs, computers designated solely for their use, or other separate treatment—or instead to use the number of impoverished students in a given school system as a benchmark for allocating federal funds to improve all schools.200 Many districts used the resources to identify for separate instruction those students who scored below a cutoff point on standardized tests. Experts often found these tests counterproductive for those students and for larger goals of whole-school improvement.201 The 1988 reauthorization of the law introduced greater flexibility by allowing schools with more than 75 percent low-income students to use the funds to improve the entire educational program rather than simply target the identified students, and subsequent reforms pushed even further in the direction of whole-school improvement.202 Treating student poverty as an indicator of risks for school failure, these initiatives did not, however, identify isolation, segregation, or stigma associated with children in poverty as issues deserving educational reform.203

As an even more direct repercussion of Brown, reformers waged an ultimately unsuccessful campaign to secure strict judicial scrutiny under the U.S. Constitution of state reliance on local wealth in the allocation of school funding.204 Although state school finance plans vary, almost all states rely heavily on local property taxes, with some state-level funding based on general tax revenues, to finance public schools. This means that resources for local school districts are vulnerable to differences in local property values. Locales with more valuable properties can more easily generate high revenues with lower taxation rates than can locales with less valuable properties.205 Reliance on property taxes historically has produced wide variations in the per-pupil expenditures within each state. If poorer children are more likely to live in communities with a lower tax base, the system confines these children to systematic educational disadvantage.206 At the time of a 1994 lawsuit in Arizona, the assessed valuation per pupil in the wealthiest districts in the state was seven thousand times that in the poorest ones.207 In 2003, the school districts identified with the highest levels of child poverty (the top 25 percent of child poverty levels) received less funding than the schools with the lowest levels (those ranking in the bottom 25 percent).208

The leading federal case challenging such systems involved poor Mexican-American students whose lawyers asked the courts to recognize relative poverty as a suspect class for purposes of equal protection analysis. The litigation strategy targeted reliance on local property taxation to finance schools and thus challenged policies that only indirectly classified or affected low-income students.209 Moreover, although motivated by concern for poor children, the challenge to state school finance based on local property taxation shifted attention to school districts with lower taxable wealth.210 Advocacy for poor children through school finance litigation faces the added complication that poor children may live in commercial and industrial areas with valuable property tax income.211 The highest California court found defects in the state’s school property-tax finance scheme because “districts with small tax bases simply cannot levy taxes at a rate sufficient to produce the revenue that more affluent districts reap with minimal tax efforts.”212 The California court reasoned that as a result, the state’s finance scheme impermissibly used wealth distinctions without accomplishing a compelling state interest—and the California court declared education to be a fundamental right, protected by the Constitution. (Public backlash against the suit contributed to the passage of a tax revolt proposition, reducing the total revenues available for schooling.)213

By contrast, the U.S. Supreme Court, in a five-to-four decision, refused to accord heightened scrutiny when it found no evidence that the Texas school financing system discriminated against any distinct category of poor people.214 Hence, the large reliance on local property taxes, reflecting property wealth within each district, remained permissible, according to the majority decision in San Antonio Independent School District v. Rodriguez. The Court further ventured that the wealth of school districts did not match a “suspect class” warranting strict scrutiny and instead permitted the state’s reliance on district-level property taxes as a reasonable approach. Finding no violation of the Fourteenth Amendment’s guarantee of equal protection, the Court left education and educational funding to the states.

Justice Thurgood Marshall in dissent noted that no one denied the disparities in educational funding produced by the contrasting taxable property wealth in different districts.215 Noting that impoverished children and members of racial minorities disproportionately lived in the poorer districts, Justice Marshall reasoned that the wealth disparities in the districts alone should be enough to trigger strict scrutiny by the courts under the equal protection clause.216

Ironically, perhaps, the very refusal of the Court’s majority to treat wealth as a suspect class permits school districts and other government actors to this day to use income or wealth indicators in assigning students to schools even as the Court closes avenues for race-based voluntary integration plans.217 Richard Kahlenberg has developed extensive proposals for socioeconomic integration, taking advantage precisely of the room permitted for student assignments on this basis.218 Redrawing district boundaries, including socioeconomic class as a factor in preferences for spots in schools within a school choice student assignment system, and simply distributing students to schools on the basis of their income status (using subsidized meal eligibility) are all tools available for promoting socioeconomic integration. A handful of school systems have pursued these avenues as a proxy for racial integration as a way to reduce real and perceived disparities in resources and achievement across schools with predominantly poor and predominantly wealthier students.219 Mixing students from different socioeconomic backgrounds into the same school stands for some as the best recourse now that neither courts nor private choices make racial mixing a national priority.

Yet very few districts, despite the absence of legal barriers, have adopted this strategy of socioeconomic integration. Brown inspired the effort for equity in school finance but not a movement for socioeconomic integration in schools. Rather than establishing equal educational opportunity across socioeconomic class as an ideal—in the way that equal educational opportunity has emerged to help students regardless of their race, gender, language, national origin, disability, or religion—legal and political debates over issues of poverty and economic disparity have shifted toward minimum standards and clustered around the notion of “adequacy.”

Much of the reform work in this area takes place within individual states, given the Supreme Court’s decision to turn away a federal claim in San Antonio Independent School District v. Rodriguez. Reformers began to pursue the legacy of Brown on behalf of economically disadvantaged students by litigating for educational “equity” under state constitutional education guarantees.220 An initial round of suits advanced the equity argument under state constitutions, but more than half of them failed. Even those that secured positive judicial results generated disappointing results in terms of actual remedies ordered and genuine effects for children.221 If a remedy called for equalizing expenditures on a per-pupil basis, it would likely encounter opposition from parents in wealthy districts who wanted not only excellent but also superior schools for their children.222 New Jersey’s Supreme Court, relying on the New Jersey Constitution, mandated in Robinson v. Cahill school finance reform thirteen days after the decision in San Antonio Independent School District.223 Robinson gave rise to dozens of further suits in New Jersey alone, as the state struggled to devise a workable system for redistributing resources across its schools.224 Conceptual and political hurdles abound. If equity means “the same” expenditures, it might require caps on spending in wealthier districts. Raising expenditures for poorer districts would require distribution of portions of revenues from wealthier districts. Both strategies could be likely to mobilize opposition from politically savvy, influential middle-class and wealthy communities. Consider the focus and resources that upper-middle-class and wealthy parents typically devote to their children’s education. Besides the advantages offered at home, wealthy parents pursue for their two- and three-year old-children early education programs that are known as the “Baby Ivies” because of the intensive admissions competition.225 Even if reformers could surmount political opposition to redistribution of school resources, simply equalizing expenditures would not address the potentially greater needs in schools with high levels of low-income students, with high numbers of students learning English, and with many others with special needs.226

Hence, even when a school finance suit produced a court victory, the remedy of equalizing funding often appeared insufficient, as it would not necessarily yield the same quality of educational opportunities, given the often more complex needs of disadvantaged students attending schools with high concentrations of poor students.227 Similarly, equity for taxpayers—so that communities willing to make the same taxation effort yield similar funds for their schools—would not directly lead to the same educational opportunity for students, especially if the resulting system pushed wealthier families toward private schools or other public systems.228 Fundamentally, plaintiffs found remedies disappointing when courts ordered reduction of disparities in per-pupil expenditures or per-district resources but the actual level of expenditures in many instances did not increase. As a result, school finance litigation has shifted over time from an effort to reduce disparities between per-pupil expenditures in wealthy and poor districts to other strategies to assist the most disadvantaged.229

State-based efforts have turned to assure minimum levels of educational quality. State courts often piggybacked on developments in state legislatures and the federal government, which started to recommend and then require regular performance standards and standardized student testing.230 Lawsuits seeking state constitutional backing for adequate education have prompted modest changes in the allocation of resources to schools, including how teachers and students spend at least some of their time, but with modest evidence of improvements in the quality of teachers or elevation of achievement for disadvantaged students.231 The effectiveness of school finance and adequacy suits are, like most matters dealing with school finance and student achievement, subjects of disputes among researchers.

In fact, an academic debate has persisted for decades over how or whether money matters to student achievement. Some evidence suggests that spending on better trained and more experienced teachers can matter but other choices may not.232 Social scientists debate whether changes toward more equitable funding produce better educational outcomes, measured by test performance, especially for the lower income students.233 Researchers also write about the politicization of school finance research.234 Greater attention to the educational needs of impoverished children on the part of lawyers, reformers, and state officials is indeed a legacy of Brown, but this greater attention has brought no sustained consideration of mixing students of different socioeconomic status. There has been a shift from claims of “equity” to a focus on “adequacy,” with limited evidence of improved educational opportunities or outcomes. Thoughtful observers stress that real educational opportunity for children from impoverished families requires reform of housing and early childhood education and redressing the racial segregation that so highly correlates with disparities in school finance and with the isolation of the children of the poor from other children.235 In only 15 percent of the highly segregated white schools in the United States are more than half the students eligible for free or reduced-price meals, while in 86 percent of the highly segregated black and Latino schools more than half of the students fall within those income groups.236

With echoes of the litigation strategy preceding Brown, advocacy groups in California in 2000 challenged chemistry labs with no chemicals, literature classes with no books, and computer courses where students discussed what they would do if they had access to a computer.237 Settled at the time of Brown’s fiftieth anniversary in 2004 by the newly elected Republican governor Arnold Schwarzenegger, this suit secured $138 million in additional state funding for instructional materials for schools identified in need and $50 million for implementation costs and other oversight-related activities.238 Critics who had once supported the suit later charged that the settlement had gained inches rather than yards and had dropped the ball on broader pursuit of adequate educational opportunities for poor students.239

Working through the promise of equal opportunity in schools without embracing integration across lines of difference, reformers have pursued one strand of Brown in seeking resources for low-income students, evenhanded treatment of religion, and protection of students regardless of sexual orientation. What happens when unequal—or oppressive—treatment on the basis of culture, language, disability, race, religion, and politics combine? Reformers struggling over equal educational opportunities for Indians, Native Hawai’ians, and others draw on the legacy of Brown while confronting the significance of social hierarchy and group identity.


4
Reverberations for American Indians, Native Hawai’ians, and Group Rights

People are not only exploited and oppressed in similar ways, they are exploited and oppressed in different and specific ways.

—Mike Cole

Usually left out of discussions of school desegregation, the historic treatments of American Indians and Native Hawai’ians in the development of schooling in the United States was a corollary of conquest and colonialism.1 As late as the 1950s, forced assimilation and eradication of indigenous cultures pervaded what was considered the “education” of students in these groups.2 The social, political, and legal civil rights initiatives surrounding Brown helped to inspire a rights consciousness among Indian and Native Hawai’ian reformers and activists, who embraced the ideal of equal opportunity while reclaiming cultural traditions. Between the 1960s and 2007, complex fights over ethnic classification, separation, integration, and self-determination emerged for both American Indians and Native Hawai’ians.

Their struggles, crucial in themselves, also bring to the fore a challenging underlying problem: are distinct individuals or groups the proper unit of analysis and protection in the pursuit of equality?3 The centrality of the individual to law and culture in the United States tends to mute this question. Yet in this country as well as elsewhere, equal treatment or equal opportunity has two faces: promoting individual development and liberty, regardless of race, culture, religion, gender, or other group-based characteristic, and protection for groups that afford their members meaning and identity. Nowhere is the tension between these two alternatives more apparent than in schooling, which involves socialization of each new generation in the values and expectations of their elders. Will that socialization direct each individual to a common world focused on the academic and social mobility of distinct individuals or will it inculcate traditions and values associated with particular groups?

Even in the United States, devoted to inclusive individualism, the Supreme Court rejected a statute requiring students to attend schools run by the government and created exemptions from compulsory school fines when they burdened a group’s practices and hopes for their children. In Pierce v. Society of Sisters, the Court respected the rights of parents to select private schooling in order to inculcate a religious identity or other “additional obligations.”4 To advance the same chance for every individual to succeed academically, schools may be advised to acknowledge and even strengthen the influence of group-based experiences on the students’ preparation and aspirations. In Wisconsin v. Yoder, the Court exempted Amish parents from the compulsory school law fine after the litigants explained how the social integration of their high-school-aged children would interfere with the manual labor, religious reflection, and participation in the separate cultural community that these Amish parents wanted for their children.5 Both decisions can be reconciled with a central commitment to the individual only if the individuals of interest here are the parents, allowed in each instance the latitude to shape their children’s futures and to sustain the cultural pluralism that they find meaningful. Even in this view, equal treatment for groups and preservation of cultural diversity contends with demands of individual opportunity. For when the group affiliation gains respect as a feature of a distinct individual’s life, tricky questions about the status of group membership for legal and policy purposes arise, especially in the context of schooling. Can people claim rights of full inclusion in the society’s mainstream without giving up their identities as members of religious, cultural, ethnic, or racial subgroups? Can forms of schooling preserve group identities in ways that support rather than undermine a national project of ensuring individual opportunity and equality? What degree of attention to group traditions best cultivates a new generation of productive, self-governing, and mutually respectful individuals?

Brown can be enlisted to assist competing claims over individual and group rights, for it demands freedom from governmental sorting of individuals into schools by identity at the same time that it offers a model of group mobilization to demand equal treatment of individuals who identify with particular religious, cultural, ethnic, or racial groups. And because the tension between individual rights and respect for groups is so often inflected by struggles against group-based oppression, the group-based remedies can seem essential. Degradation of students because of the language they speak at home, their skin color, the religion they practice, or the sexual orientation they claim may make it seem necessary to provide school resources that honor these identities and practices. This explains why some of the motivation for private religious schools, Afrocentric schools, and Arabic-language and culture schools is similar to the arguments for schools exclusively for girls and schools designed for gay, lesbian, bisexual, or transgendered students.6 An alternative route toward equality would be to create inclusive schools that center on the diverse life histories and experiences of all students—both as unique persons and as members of various groups.7 A chronicle of the struggles over the education of American Indians, Native Hawai’ians, and other cultural groups offers instruction about failures to redress historical oppression on the basis of group membership.

American Indians

Over much of U.S. history, the U.S. government forced American Indians off the land they inhabited, so that white settlers could take possession of it and then drive the Native Americans into isolated territories. Some 120 of the 400 treaties the federal government negotiated with Indian tribes before 1871 included terms providing for the education of Indian children in English.8 In most places in the country, Indian children were sent to specialized separate schools, if any school at all. The federal government paid to school Indians in Catholic missionary schools until 1900. At that time, reformers opposed to Catholicism pressured the federal government to create its own schools for Indian children. In the peak of the fervor for Americanizing Indian children, reformers sought to remove them from their native cultures and tribal traditions and even removed them from their families.9 More extreme than the school segregation of blacks and Hispanics, the public policy of Indian removal sought to restrict white-Indian contact, as did the reservation system after the Civil War.10 Missionaries and government agents alike pursued the assimilation and eradication of tribal culture, and used boarding schools as a chief vehicle.11

Richard Henry Pratt, founder of the first Indian boarding school outside of a reservation, summarized the philosophy of the “civilizing” function of these schools with the memorable phrase “Kill the Indian and Save the Man.”12 Viewed at the time as an enlightened “friend of the Indians” because of his commitment to integrating them into the general society, Pratt himself authorized beatings when Indian students spoke in their native languages, restricted students’ contact with their families and communities, and devised a model for boarding schools that others pursued by kidnapping children and keeping them in schools plagued by disease, despair, and sexual abuse.13 Following on the government’s treatment of Indians throughout the nineteenth century, marked by subjugation, deceit, theft of lands, and cruelty,14 reformers in the twentieth century sought to redeem the promise that had been made in exchange for the land taken from the Indians: “civilization”—that is, that they would be able to become like whites.15

Reports on government schools for Indians since the 1920s have documented repeated failures in these schools. At the same time that they inflicted abuse on students, they failed to educate and instead produced high dropout rates and low achievement.16 The federal government preferred boarding schools between 1879 and 1917, but then it reduced reliance on them and pushed for the education of Indians in local public schools.17 By the 1930s, the federal government was promoting the organization or reorganization of tribes in a spirit of cultural pluralism.18 But then came a policy of “termination”—pushing rapid assimilation and seeking to end the “special relationship” between the tribes and the federal government. The current policy followed, reflecting the mood of the civil rights era after Brown and favoring tribal self-determination and self-governance.19

Brown, the civil rights movement, and then the bilingual education movement contributed to the push for reforming schools for Indians in the 1960s and 1970s in a way that would respect their languages and customs both as worthy of preservation and as a way to enhance Indian students’ comfort and success in school.20 New attention to the education of all minorities after the Brown decision stimulated inquiries by Congress. Some Republicans from the West and Southwest picked up the cause of rights for Native Americans as a civil rights issue of their own.21 Public officials and Indians joined in condemning the reportedly poor academic achievement, high dropout rates, and forced assimilation occurring in Indian schools, as well as their failure to devote any schooling time to passing on Indian cultures and languages.22 A 1969 Senate report concluded that the federal education policy for Indians “was a failure of major proportions.”23 The report called for involving Indian parents and communities in education planning, turning curricular attention to bicultural and bilingual programs, and adopting best practices in teaching disadvantaged students.24

In the early 1960s, President John F. Kennedy authorized expanded educational programs as part of enlarged federal services for Indians. President Lyndon B. Johnson appointed an Indian to serve as commissioner of Indian affairs, the first in over a century.25 President Richard M. Nixon’s 1970 statement to Congress concerning the accomplishments and contributions of America’s Indians led to wider federal support for Indians’ self-determination in directing their children’s education.26 Since the 1970s, this focus on self-determination and cultural preservation, rather than integration, has dominated federal educational policy for Indians. The U.S. Commission on Civil Rights, prompted in part by the growing confrontationist claims of the American Indian Movement, issued a report criticizing the exclusion of Indians from power over schools for their children. This report paved the way for the Indian Self-Determination and Education Assistance Act of 1975, which supported Indian control (rather than federal Bureau of Indian Affairs control) in governing and running schools for Indians.27 This initiative reinforced the rationale for separate schools while also expanding employment opportunities for Indians on reservations, where unemployment can reach more than 80 percent.28

In addition to the Indian Self-Determination and Education Assistance Act,29 Congress, over time, enacted the Tribally Controlled Schools Act of 1988,30 the Indian Education Act (which includes Alaskan Natives), and the Native American Languages Act.31 In addition, the Johnson-O’Malley Act shifted federal resources to Indian control, authorizing federal contracts to provide for the education of Indians.32 Each of these efforts recognized Indian children as having particular educational needs and authorizes federal support not just for individuals with backgrounds as Indians but for tribes and linguistic groups. Taken together, these federal statutes and the ongoing work of the Bureau of Indian Affairs have maintained the practice of treatment of Indians as groups, entitled to degrees of self-governance and deserving cultural preservation.

Although much of federal policy addressing Indians focuses on reservations and tribal governance, since 1924 the United States has accorded Indians the rights of citizens, free to live and attend schools anywhere. The vast majority do not live on reservations set aside for Indians and most American Indians attend public schools.33 The federal government has continued to fund schools on reservations while working to support greater tribal control of those schools. Nationwide, Indians compose only 1 percent of the student population, but they form larger percentages of local public schools where Indian communities are clustered, chiefly in rural communities in the West and Southwest, and especially in Oklahoma and South Dakota.34 Some educational experiments have pursued greater integration of Indians with whites,35 but in the late 1970s reformers turned to separate instruction in order to enhance Indian culture, language, and identities.36 Some reformers developed a new kind of separate boarding school, designed not to terminate Indian culture but instead to cultivate Indian identities in an environment separate from both whites and from Indian families and communities.37 Typically single-sex, these boarding schools separated family groups not only by gender but also by age.38 Ironically, these schools mixed students from different tribes and contributed to the development of a pan-Indian consciousness, enabling a broader alliance for the preservation of Indian identities and cultures, now forged as much through resistance as through continuity with longstanding heritage.39 By 2009, the seven federally funded off-reservation boarding schools became oversubscribed.40

Continuing with the policy of cultural preservation, in 1990 President George H. W. Bush signed the Native American Languages Act,41 intended to preserve and promote Native American languages and language instruction.42 For many, sending children to schools outside the reservations recalled the stigma associated with the forced assimilation of the boarding school era.43 Yet due to declining resources, national pressures for higher academic achievement, and the dimming of negative views of the past assimilation policies, many Indian families looking for quality education now pursue education outside reservations and beyond Indian country.44 Public school systems, which themselves often seek to boost enrollments and the associated per-pupil expenditures of public dollars, are more likely than in the past to welcome those students, even though some unwritten rules of ethnic separation may persist in the off-reservation public schools.45

In recent years, tribes have increasingly used federal funds to devise a system of private college-level programs,46 mainly community colleges, where Indian students perform better and stay in school longer than they do in other colleges.47 Thirty community colleges serve Native Americans in thirteen states.48 Boosted by federal funds, philanthropy, and modest improvements in the economic conditions of some Indian communities, these institutions are a source of pride due to the cultural activities they pursue and the students’ academic success.49 Eligible for federal funds if controlled by a federally recognized tribe, these schools must be open to all Indian students; and they may admit non-Indians, although they do not have to do so.50 American Indian education here pursues the path of separation and the strengthening of group pride.

Native Hawai’ians

Missionary education permeated Hawaii during the nineteenth century and continued even after American colonialists overthrew the monarchy of Hawaii in 1893. Policies to segregate Native Hawai’ians from other students accompanied the creation of the first “common schools.” After the end of legally enforced segregation, separate patterns persisted informally, and Hawai’i remains the state with the highest percentage of students—chiefly non–Native Hawai’ians—enrolled in private schools.51 A unique initiative is the prestigious private school system founded to serve Native Hawai’ians. Its exclusion of others has produced high-profile legal challenges in which both sides claim inspiration from Brown.

The admissions policy at the Kamehameha Schools in Hawai’i gives preference to students with Native Hawai’ian ancestry.52 Created under a trust established by Bernice Pauahi Bishop, the last descendant of the line of Hawai’ian royalty, the private Kamehameha schools are supported by an endowment that was valued at more than $9 billion in 2007, with approximately $127 million spent that year on campus-based programs.53 The trust subsidizes 95 percent of the educational costs at the schools, which enroll sixty-seven hundred students of Hawai’ian ancestry at K–12 campuses on Oahu, Maui, and Hawai’i and thirty preschool sites statewide.54 An unnamed non-Hawai’ian student challenged the school’s admissions policy, stating that it violated section 1981 of the 1966 Civil Rights Act; the plaintiff lost in federal district court and won in the court of appeals, only to lose when that court reheard the case en banc. The fifteen-person panel split eight to seven in upholding the school’s Native Hawai’ian preference policy.55

In this unique context, a majority of judges on the federal Court of Appeals for the Ninth Circuit, sitting en banc, concluded that the preferential admissions policy was valid. The majority reached this conclusion because the enterprise was wholly private and had been established when Hawai’i was still a sovereign nation with the intent of counteracting the significant, ongoing educational deficits of Native Hawai’ian children in Hawai’i. In addition, the majority’s decision was based on the fact that Congress had itself enacted legislation meant to address the educational disadvantages experienced by Native Hawai’ian students.56 A concurring opinion reached the same result by viewing Native Hawai’ian as a political rather than a racial classification, more like Indian tribes than African Americans, and thus given more latitude for the use of group preference.57

The contrast between the majority and the dissent in addressing the Kamehameha schools illuminates the clash between the remedial commitments represented by Congress’s National Hawai’ian Education Act of 2002, which aims to address the “near-annihilation of the Hawai’ian people,” and the “color-blindness” approach to equality.58 Neither of these approaches recognized diversity as a potentially compelling public interest, even though the Supreme Court has treated diversity as compelling enough to permit race-conscious elements in college and graduate school admissions. Encountering people from different backgrounds may seem not quite the point for the elementary and high school programs at the Kamehameha schools, although the schools’ defenders are quick to note the ethnic, racial, and religious diversity of their student bodies, due to intermarriage.59 On a potential collision course with their admissions policy is the position taken by recent members of the Supreme Court who oppose race-conscious elements in assigning students to public school classrooms from kindergarten through high school.60 If the Native Hawai’ian category is viewed as a racial category, it could indeed fall before the Supreme Court’s restrictions on the use of race in school admissions.

The Native Hawai’ian situation is, however, sui generis. Several civil rights advocates have emphasized the historical uniqueness and distinct purposes of the schools:

The Kamehameha Schools were created in 1883, 15 years before the United States annexed Hawai’i, by the private trust of Princess Bernice Pauahi Bishop, the last direct descendant of Hawai’i’s first king. The princess created the trust to uplift Hawai’ian children through education because the forces of Western encroachment had nearly decimated the Hawai’ian people and foreshadowed the American takeover of the Hawai’ian government. The princess sought not to exclude others by labeling them inferior or unworthy (a classic civil-rights violation) but rather to rebuild her own people (an act of restoration and self-determination).61

Similarly, a conservative commentator noted: “Congress has repeatedly acknowledged the continuing need for remedial race-based legislation, having passed more than eighty-five laws that include preferences for Native Hawai’ians.”62 Despite the uniqueness of this history, the most unusual feature of the situation is the attractiveness of schools that have historically been restricted to a disadvantaged minority. In this dimension, these schools resemble but still are not the same as some all-girls schools whose excellence or special programs have drawn male applicants.63

While it was pending on petition for certiorari in the United States Supreme Court, the case was settled for $7 million.64 A future suit may arise, however, if a non–Native Hawai’ian wishes to attend the schools and is willing to pursue a challenge all the way to the U.S. Supreme Court. Such a future suit is an unlikely but not unimaginable prospect. Prospective students of all backgrounds could desire places in the Kamehameha Schools because of the resources the schools can devote to education. Tuition is a mere 6.2 percent of the costs of the excellent education there, and financial aid assists those for whom that charge is too high.65 With relatively highly paid teachers, excellent facilities, and arts and sports programs, the schools are highly attractive and offer quality private schooling at a fraction of the price of comparable schools. The charitable trust also supports aid for the schools’ alumni as they pursue higher education.66

The cultural dimensions of the schools have changed over time. The content and focus on instruction at the schools shifted back and forth over the years from an initial goal of Americanizing students and providing vocational education (from 1887 to around 1924),67 to a dual-track program including a competitive academic track,68 to a period without admissions tests, and now as a “symbol of educational excellence for Hawai’ians.”69 Organized as a Christian school, intended to ground students in Christian values, the initial private school originally banned the hula until the 1950s but participated in a renaissance of Hawai’ian culture in the 1960s.70 The preschool programs, educational outreach programs, teacher training, and other initiatives offered beyond the campuses include Native Hawai’ian cultural programs and literacy support. Yet by retaining the requirement of Native Hawai’ian ancestry for admission, Kamehameha Schools represent a distinctive symbol of excellence and a continuous link to the past, even for Native Hawai’ians who do not have a formal affiliation with the schools.

In a notable development, the Kamehameha Schools in recent years offered support to the public schools with the goals of raising educational outcomes for Native Hawai’ians in those schools and also assisting in the startup and conversion of Hawaiian-focused charter schools and Native Hawai’ian “immersion schools.”71 Hawaii authorized the creation of twenty-five charter schools in 2001, and twelve of these pursued Native Hawai’ian educational programs, culture, and language. Native Hawai’ians comprise about 93 percent of the students enrolled in the Native Hawai’ian–focused charter schools, while about 26 percent of the entire student population is Native Hawai’ian.72 Native Hawai’ian students attending Hawai’ian-oriented charter schools perform better on standardized tests than do Native Hawai’ians in the other public schools, although both groups fall at least ten points below statewide averages.73

If the primary purpose of the schools was to maintain and pass on Native Hawai’ian traditions,74 or even to boost academic performance by Native Hawai’ians through culturally responsive teaching, the Native Hawai’ian charter schools might seem an adequate substitute. They proceed without an admissions requirement pertaining to ancestry while attracting predominantly Native Hawai’ian student bodies. This approach would seem a prime example of indirectly achieving what would be illegal if the courts or legislature banned admission criteria limited to those with Native Hawai’ian ancestry.75

Meanwhile, the Native Hawai’ian Education Act, originally enacted in 1988 and reauthorized in 2002 as part of the No Child Left Behind Act, supports innovative educational programs for Native Hawai’ians and seeks to redress their pattern of an achievement gap compared with other students. Under this program, the federal Department of Education has disbursed about $30 million in annual grants to support initiatives from prenatal to postsecondary schooling for this population since 2002, with ongoing efforts to devise assessments about the impact of such efforts.76

Reflecting distinctive histories and battling cultural domination, American Indian and Native Hawai’ian schools may embrace self-segregation in order to enhance political control of their children’s schooling or to elevate attention to traditional culture and language or to increase the chances their children will attend schools run by teachers committed to the students’ success and well-being. Separate instruction, once imposed, may be embraced as preferable by those who have been disadvantaged. The fact that both Native Americans and Native Hawai’ians have often been racialized—treated as nonwhite—contributes to their historic subordination. If understood as political groups, they legally could proceed in distinctive schools; if viewed in racial terms, legal concern under the stringent scrutiny of any racial classification that the Supreme Court has come to impose would be triggered. The question remains whether the embrace of self-segregation by large numbers of Native Hawai’ians avoids legal challenge and also overcomes the historical inequalities in educational opportunity—or whether the civic equality represented by minority groups choosing essentially separate schooling perpetuates separation in schools, society, and politics.

Caution about identity-based schooling, even when apparently chosen by members of minority groups, must remain as long as people remember the forced exclusion of Native American and Native Hawai’ian students, the officially imposed racial segregation of African Americans and Mexican Americans, and the exclusion of entire Japanese and Japanese-American communities during World War II.77 Yet the dimensions of self-determination that are present in contemporary schools identified as Indian or as Native Hawai’ian raise possibilities for the assertion of power by minority groups.

Assessing the Legacies for Groups and Individuals

Brown is held up in the United States for many propositions, but the central ones are that (1) educational opportunity is so crucial to any individual’s realistic chances of success in life that it must be made available to all on equal terms,78 and (2) given the nation’s history of mandated segregation, separate educational facilities are inherently unequal.79

Yet, as with race, in the contexts of each of these other dimensions of different identities, mixing students who are different remains an elusive, contested, or even rejected goal. Accepting schools that do not mix students of different backgrounds and identities may be a concession to failed integration efforts. But in many settings, education organized around students’ group-based identities rallies supporters who believe better outcomes—on standard educational measures or other criteria—will accompany identity-based schools. Researchers supply some (often mixed) empirical support to justify separate instruction in terms of academic achievement or student self-esteem in a way that no modern evidence could be used to justify education for students officially sorted by race. Explicit defenses of separate instruction grow more difficult when the resulting classrooms look like the racially segregated classrooms before Brown. Hence, the Supreme Court’s recent rejection of voluntary uses of racial classification to promote integrated schooling is particularly unfortunate, as there is no possible good reason for racial segregation, while still potentially defensible reasons are proffered for Native Hawai’ian education, single sex education, classrooms for students with learning disabilities, and programs for immigrants.80 Might some of these reasons some day come to be viewed as being as antiquated and mistaken as old claims that inherent racial differences justified racial segregation?

Protecting individuals as individuals but also ensuring freedom of individuals and groups to affiliate around a shared identity, culture, or tradition are simultaneously important values. Reconciling the two is difficult enough, but the difficulty is compounded when the two values also arise against the backdrop of historic exclusion or subordination of individuals on the basis of a group trait. Add to this the possibility of two different histories of exclusion and subordination, associated with two groups, and what appears is the kind of unusual Supreme Court case that suggests truth is often stranger than fiction (or a law professor’s exam hypotheticals).

The case is Board of Education of Kiryas Joel Village School District v. Grumet.81 In this 1994 case, the Supreme Court struck down a New York state statute that created a special public school district exclusively to educate students with disabilities in a community populated entirely by ultra-Orthodox Jews. Issues of religious, linguistic, and cultural identity for descendants of Holocaust survivors motivated the community’s advocacy for the special school district; the parents pursuing the statute also invoked rights of students with disabilities to the free, appropriate public education won as a victory for another historically excluded group.

The case became a contest between narratives of exclusion and the pursuit of equality. From the perspective of members of the Satmar Hasidim, the largest, most traditional subgroup of the Hasidic strand of ultra-Orthodox Judaism, the special school district was their entitlement as members of the political community, just as any other town could apply for a public school. They only needed it for their children with disabilities because they provided private, single-sex religious schools for their other children. The disabled children needed extra services and specialized education—and were entitled to federal and state funds for those purposes.82 During the 1980s, the state had provided special publicly funded services on the sites of the religious schools, but the Supreme Court, at the height of its enforcement of separation between state and religion, had ended that practice.83 Some of these Hasidic parents had then sent their disabled children to the public schools in the next town, only to find that their children experienced “panic, fear and trauma” in response to their encounters with people so different from themselves and alleged insensitivity to their cultural and linguistic differences.84 Some might criticize the Village of Kiryas Joel for failing to include disabled children in their private religious schools, either as a matter of religious duty or as a means to maximize the experience of inclusion for those students. Yet if they did so, then the disabled children would be isolated from the larger secular world and its opportunities.

Like the larger Satmar community, the twelve thousand individuals living in Kiryas Joel had resisted the assimilation offered by modern secular Europe and by the economic and civic opportunities in the United States.85 They had established themselves in the United States to honor the memory of those murdered during World War II by creating separate communities resembling the eastern European villages that survivors had fled. They had transported their way of life from Hungary to Brooklyn, and then some had moved to the place they named the Village of Kiryas Joel. The Satmar in Kiryas Joel speak Yiddish; they dress in clothes more typical of medieval communities than late twentieth- or twenty-first-century America; they segregate the sexes outside the home; and they eschew television, radio, and English-language publications.86 Initially an unincorporated area, Kiryas Joel eventually was formally incorporated, with Satmar Hasidim comprising 99 percent of the population. At the urging of town residents, the New York legislature then authorized it to create public schools. It was that authority that the community used to create schools, but solely for their children with disabilities.

Beyond the school context, many outside observers have criticized the authoritarian Satmar religious leadership and the community’s internal schisms; some accuse members of the community of using devious tactics of appeasement, bribery, and manipulation.87 But the sharpest criticism has been that the Satmar are self-segregating and are using public funds to pay for an essentially private school, solely for their own disabled children and separated from the rest of the world.88 There is some basis, outside the court record, for viewing the Satmar community as intentionally separating themselves from others. One Satmar Hasidic man residing in New York City was quoted as saying: “If we have our kids learning with [others], they’ll be corrupted. We don’t hate these people, but we don’t like them. We want to be separate. It’s intentional.”89 Another member of the Satmar community in Williamsburg, Brooklyn, warned of outside influence on children—as a defense of an assault on a Lubavitcher rabbi after he offered lessons to an eighteen-year-old Satmar.90

Whatever views toward separatism some members of the community hold, the community set up for their special needs children a public school administered by a non-Hasidic superintendent with twenty years of experience in the field of bilingual-bicultural education and teachers from outside the community to offer entirely secular instruction.91 The village also made this school coeducational, in contrast to the single-sex private schools used for the other children in Kiryas Joel. And members of the neighboring community were apparently not displeased to avoid having to educate the Yiddish-speaking special needs Satmar Hasidic children.92

The New York School Board Association challenged the state’s authorization of the school as a violation of the establishment clause, and the Supreme Court agreed, although the case triggered multiple opinions and rationales.93 The state legislature responded to the decision by drafting new legislation crafted as a general statute granting every local community that meets certain neutral criteria the right to carve out its own school district—and redrafted the law twice more until it finally withstood challenges in state court. The Supreme Court later allowed state-funded special education services on the sites of private parochial schools; hence the private schools of Kiryas Joel could have such services provided on-site. Nonetheless, the Kiryas Joel Village School District continues to operate its one school, serving 250 special needs students drawn from within Kiryas Joel and from other neighboring Hasidic communities.94

This case illustrates judicial discomfort with self-segregation, even though the homogeneity of the community stems from private choices. Elsewhere, private choices often avoid constitutional scrutiny. The Supreme Court itself has refused to authorize remedies for a city’s intentional racial segregation if those remedies cross municipal borders into a community without proof of its own intentional racial discrimination.95 The most telling issue, though, from the vantage point that values inclusion and social integration, was raised by Justice Stevens in a concurring opinion. He rejected the assumption pervading the case that the only available choices were to expose the disabled Hasidic children to “panic, fear and trauma” in the neighboring school system or to create a special school district for them.96 Instead, “the State could have taken steps to alleviate the children’s fear by teaching their schoolmates to be tolerant and respectful of Satmar customs.”97 No one at the Court or apparently elsewhere put a sufficient value on social integration to turn to this alternative. Ultimately, the religious group creating its own separate town and its own separate school system proved more acceptable than social integration. Unwanted by the Satmar Hasidim and also unwanted by their neighbors, social integration was neither mandated nor pushed.

Because of its association with state-backed discrimination, any government educational policy that separates students by identity, even when it is in some sense “voluntary,” should be scoured for evidence that it actually promotes equal opportunity for each individual to have real success in life. Special-identity schools—organized by gender, disability, immigrant status, cultural heritage, sexual orientation, or religion—may well invite highly motivated students, teachers, and parents and help attract the kind of committed teachers and public and private resources that build successful schools. Special-identity schools may also provide an environment where the students feel cared for, believed in, and safe from the harms of either low expectations or harassment. Yet such schools may also contribute to misunderstandings about different identities or may fail to develop students’ abilities to navigate and thrive in more diverse settings.

If a school district, or state, or nation has the opportunity to start from scratch, should it promote or restrict special-identity schools? This is the very question that is seldom discussed yet is directly presented by the emergence of school choice initiatives as public magnet schools, charter schools, and vouchers enabling private school choice multiply around the country. School choice initiatives, explored in the next chapter, pose challenges and opportunities for equality and integration across the lines of students’ identities and backgrounds.


5
School Choice and Choice Schools

Resisting, Realizing, or Replacing Brown ?

If school choice is to enjoy a brighter future than wave upon wave of supposed school reforms of the past, it is time for reformers to fight not just for choice but for good choices.

—Frederick M. Hess1

To school desegregation activists in the 1960s, school choice plans represented one of a series of tactics of avoidance or obstruction.2 Yet choice programs became part of school desegregation remedies and then became initiatives for varied school reforms. Political alliances and clashes around the issue of school choice color public perceptions even more than the actual effects of school choice on students’ achievement or social integration. School choice can enable both self-segregation or student mixing across many lines of difference. As a tool of school reform, school choice continues to hold promise and risks for those seeking equality and integration within schools while enhancing pluralism and respect for differences in society as a whole. Yet some forms of school choice could undermine equality goals unless they are accompanied by direct efforts to maintain and enforce these goals.3

Widespread perceptions that American schools are failing have fueled a major nationwide movement for school reform since the early 1980s.4 At the forefront have been business leaders who—worried about American competitiveness and the qualifications of the workforce for jobs requiring increasing technical skills—have brought conceptions of competition and innovation to the school reform initiatives. Parents and teachers, seeking greater control of local schools, have also energized the movement. Challenging established school bureaucracies and political arrangements, these reformers have pushed for performance standards, voucher systems to promote competition and consumer choices, site-based management, and other opportunities for innovation at the level of the individual school rather than the district or statewide system.

One of the key themes pursued by a range of parents, teachers, business leaders, and other advocates as a motor for reform is parental choice.5 This concept combines a market-style consumer sovereignty idea with notions of personal liberty. School choice stimulates competition among providers, as parents look for benchmarks for assessing quality. As a result, states and localities have initiated institutional innovations.6 These include magnet and pilot schools, which draw students from an entire district by offering a special focus. Vouchers permit poor students to use public funds to pay tuition in private schools. Charter schools allow groups of teachers, parents, or others to propose their own ideas for running individual public schools and to secure public aid to do so.7 By the end of the 1990s, publicly subsidized schooling options increased sufficiently that people could no longer assume that government just assigned students to their elementary, middle, and high schools.

Yet in a more basic sense, “school choice” in principle has always existed in the United States. Those with sufficient economic means have always been able to select schools either by choosing to live in a district with the desired public schools or by paying for private schooling. The first option, moving to a specific district, exists because student assignment to public schools has traditionally tracked residential areas. School expenditures and quality in large part reflect local property taxes and local administrative decisions. The quality of local public schools in turn affects local property values, with the result that family income and wealth have deeply influenced the actual range of public school choices available to particular children. The end of racial and religious restrictions in residential housing covenants marked the demise of those barriers to this kind of residential-based school choice.

Private schooling, an option that existed even before the rise of public, government-subsidized schools, remains available to those who can afford the tuition or obtain a scholarship. Despite a legislative initiative to restrict school-aged children to public schooling, the U.S. Supreme Court in the striking 1925 landmark case Pierce v. Society of Sisters interpreted the Constitution as ensuring parental choice for private options, whether religious or secular.8 In that case, the Court rejected a law enacted by an Oregon referendum launched by the Ku Klux Klan and the Oregon Scottish Rite Masons to undermine Catholic schools by eliminating private schooling as an option for satisfying the state’s compulsory schooling law. The Court ruled that Oregon’s law impermissibly restricted the liberty of parents to direct the upbringing and education of their children. By ensuring constitutional protection for private parental choice of children’s schools, the Court preserved schools with religious, military, or other missions, with the stipulation that they also satisfy the governing state’s basic requirements for compulsory schooling.9

“Homeschooling” received a major boost after the Supreme Court permitted Amish families to bypass the high school attendance requirement of Wisconsin’s compulsory schooling statute in 1972.10 Although the case itself involved the limited and specific claim that state-enforced attendance at a regional public high school was contrary to the religious beliefs and way of life of the Amish parents, the Court more generally invoked the rights of parents to guide their children and noted the expert testimony that the Amish parents offered an “ideal” vocational education to their adolescent children.11 The Supreme Court ruling stimulated homeschooling by evangelical Christian parents, antiestablishment parents, families worried about drugs and negative peer pressure in schools, and high-achieving parents who might have objections to mainstream public schools.12 By 2007, parents in the United States chose to homeschool some 1.5 million students.13

Families without economic resources to pay for private schools or devote parental time to homeschooling typically had only the option of their neighborhood public school. In most urban, economically impoverished areas, the only real alternative would be a local Catholic school, and even the relatively low tuition at these schools, subsidized by the Church, would remain out of reach for many families. Perhaps this is why the “school choice” movement in the 1980s and 1990s drew support from parents frustrated by the poor educational outcomes, high dropout rates, and violence at many urban schools. The movement also capitalized on the rhetoric of market-based competition, the interest of philanthropists, and the support of Catholic leaders and members of some other religious groups.

Yet school choice initiatives had come even earlier—from the conservative think tanks and advocacy groups that orchestrated the research studies, litigation and legislation initiatives, and public relations of the school choice movement. Amid news accounts and commission reports identifying a national educational crisis, reformers advocated a variety of reforms under the banner of “choice,” including public vouchers to pay for private schooling, magnet and pilot schools open to any student within a particular public system, and public charters inviting entrepreneurial groups to propose and implement innovative schools. Such charter schools would be funded with public dollars but often with fewer restraints from public educational bureaucracies and with the ability to bypass the terms of teachers’ collective bargaining agreements. Advocates of these initiatives argued that school choice would let parents and guardians exercise their own preferences in selecting schools, would generate competitive pressures to improve the quality of education, and would grant low-income parents some of the latitude of choice experienced by parents with more resources.

Critics raised doubts on each front. Empirical evidence about actual effects is limited and unreliable, given that studies are usually funded by politicized sources. Nonetheless, no one doubts that school choice initiatives since the 1980s have spurred an era of school innovation, enabling the creation of a variety of schools with special missions. Many magnet, charter, and private schools in turn are marketed to appeal to specialized constituencies and to segment student bodies along lines of identity or affiliation. Given the Supreme Court’s recent decisions constricting the use of race in student assignments, the one kind of school not permitted now is one that uses students’ racial identities—even if the goal is to produce a racially integrated school.14

This chapter, after considering the politics, scope, and effects of school choice, looks at the rise of varied special-mission schools and considers their potential for separating or combining students along lines of identity and affiliation. But first, the definition, history, and scope of school choice deserve attention.

Defining and Tracing School Choice

“School choice” here will refer to initiatives authorizing the use of government resources to enable parents and school-aged children to select a school rather than simply be assigned to one by the government, although choice over schooling of a fundamental sort exists for parents with sufficient resources to pay for private school, to move to a district with desirable public schools, or to homeschool their children. Magnet and pilot schools within public systems, school transfers, charter schools, and vouchers for private school tuition offer choices.

Magnet schools. This type of school offers a specialized curriculum or program and admits students through a lottery or as one option among all of the public schools in the district where a student resides.15 Magnet schools originally developed as a mechanism to promote racial integration and invited students of all races to select from among schools within districts previously marked by segregation. Districts interested in developing magnet schools received a boost from federal funding amounting to $955 million between 1984 and 1994.16 Intended to attract students because of their special qualities, magnet schools often identify themselves in terms of special curricular offerings in science, math, and technology, visual and performing arts, or studies of a particular foreign language or geography. The use of magnet schools to achieve racial balance within and across districts persisted until 2007, when the Supreme Court halted explicit use of race even as one factor in assigning students to public schools, absent a prior judicial finding of official intentional racial segregation.17

Testing and transfers. The centerpiece of President George W. Bush’s domestic policy, the federal No Child Left Behind Act, extended previous federal, state, and local initiatives giving parents with students in low-performing schools the option to transfer their children to other public schools and providing public reimbursement for transportation costs—although minimal funding, bureaucratic barriers, and limited spaces in better schools limit this option to very few students.18 The Act’s requirement of annual achievement testing for students in grades 3–8, according to plans developed by each state, pushed for consequences for schools that do not demonstrate progress on these measures.19 Such testing is intended both as motivation for individuals and schools and to provide measures for comparison—and competition—among schools and even among states. The idea, not yet realized fully in practice, is that with multiple competing schooling options and information from standardized test results, individual parents could make more informed choices about their children’s education and public and private funders could decide the best use of their educational dollars. Failing schools would be expected to close or change their methods.

Critics charge that the tests, which focus on limited math and reading skills, narrow instruction in ways that do disservice to genuine learning and critical thought20 and that inadequate funding for teachers, tutoring, and other supports undermines the Act’s goals and violates the rule against unfunded federal mandates.21 The focus on tests concentrates attention on students’ meeting of certain threshold scores rather than students’ progress and confuses state and federal standards, producing waste and undermining intended accountability.22 Yet even with these many problems, the push for national accountability in education has both encouraged and enabled the proliferation of different types of school settings and educational strategies. Given performance measures and outcome goals, everyone concerned with schooling can propose alternative ways to achieve the goals and advocate competition among the alternatives as a strategy for overall success. Hence, as paradoxical as it may seem, the increasing federal role in education represented by the No Child Left Behind Act supports rather than displaces the plural and diverse approaches emerging within local and regional school systems through charter school initiatives and vouchers for private education.23 These options can engage parents and students in the very process of selecting schools and thereby promote greater family involvement, a strong factor in student achievement. The pluralist framework can also draw talented people into schooling who otherwise would not have pursued teaching or educational administration.

Charter schools. School choice as a movement jumped to a new level in 1991 when Minnesota adopted the first state law authorizing individuals and groups to seek state approval and public funding to launch “charter schools.” By 2004, forty states, the District of Columbia, and Puerto Rico had enacted charter school laws and deployed chartering agencies to authorize these new schools.24 Between 1992 and 2005, the number of students enrolled in charter schools rose from zero to more than one million; still, despite this rather steep growth, this number represents less than 2.3 percent of all students in public school.25 Charter laws authorize public funds to be distributed to groups of teachers, parents, or other community members who propose and develop school subjects and allow a degree of ongoing public monitoring. James Foreman, Jr., Law Professor at Georgetown University, has suggested that the forerunners of the contemporary charter school movement were the summertime “freedom schools” and the year-round experimental “free schools” that civil rights advocates initiated during the 1960s to raise academic achievement for African-American children, develop racial pride, and dramatize the inadequacies of public schools.26 Ray Budde, a retired school teacher, and Albert Shanker, the past president of the American Federation for Teachers, each contributed to the idea of school choice by advocating for schools chosen by both teachers and students.27 Budde coined the phrase “charter schools,” and Shanker used the phrase in a proposal to restructure school districts to give teachers control and responsibility for instruction. Minnesota picked up the idea, and other states quickly followed. Most charter laws proceed at the state level, but some initiatives, such as Boston’s pilot schools, promote educational innovation by offering charters within a single district.28 According to their authorizing laws, charter schools typically operate apart from the usual state and local bureaucracy and often proceed outside the collective bargaining terms of the teacher unions.29

Vouchers. School choice initiatives also include vouchers: transfer payments that enable parents to select a private school and pay its tuition with public dollars. Voucher programs in the United States, thus far all targeting low-income students, have been launched in Milwaukee, Wisconsin, Cleveland, Ohio, and the District of Columbia while other communities offer vouchers for special needs students.30 Other public policy tools could promote school choice by offering parents tax credits for private school tuition and other expenses or by permitting and facilitating transfers to schools within a student’s public school district or to other public school districts.31 Companies creating scholarships for low-income students to attend private school might receive tax credits and further boost school choice.32

Missing options. Although privately funded scholarships and specialized public schools admitting students by exam expand options for students and families, they do not represent government policies. Another option that almost never exists in practice would be to open up good suburban schools to students who live in urban and rural communities that lack effective schools. For example, METCO-Boston, launched in 1965, was designed to open good but racially isolated suburban schools to urban students, who commute daily to the suburban schools. Its capacity is restricted, though, both by the limited number of open spaces and by the inadequacy of public funding to cover the actual costs of the suburban schools.33

Vigorous efforts to relocate low-income families of color from inner cities to middle-class suburbs would be another school choice tactic. One dramatic effort, the Gatreaux Assisted Housing Program, overcame problems, including the discomfort of participating families, and ultimately proved effective in opening up educational and employment opportunities.34 Congress followed with legislation to support geographic mobility for low income families; it affects small numbers but shows promise.35

More broadly, “school choice initiatives” should be located as one resolution to enduring debates over who decides whether and how to educate children. This question has prompted intense struggles among parents, communities, and governments in many eras. Nothing less than the political, cultural, and economic future of a society is at stake in the answers. In choosing among designs for schools, parents, communities, and governments cultivate specific national, cultural, or religious identities, as well as develop individual children’s capacities for success as adults. In the United States, struggles over “Americanization” of children also engage contests over implicit and explicit religious education. It was these struggles that ultimately prompted the Supreme Court to elevate the right of parents to select private schools—including religious schools—as a constitutionally required option for fulfilling a state’s compulsory schooling law.36 Hence, school choice of a sort (the private school option without public subsidy) is constitutionally protected.

The movement for common schools that was initiated in the 1830s attracted reformers seeking social improvement. Horace Mann advocated common schools for boys and girls, as well as for immigrants and long-standing American residents, in order to promote political stability, equalize conditions, equip more people to earn their livings, and enable people to follow the law and respect private property.37 Mann expressly and controversially argued for education that transcended the sectarian differences of different branches of Christianity.

The common school ideal initially excluded slaves and children with disabilities. Tensions over curricular content erupted as nativist Protestants sought to Americanize immigrant Catholics.38 As industrialization created a demand for more educated workers and child labor displaced that of adults in factories, a coalition of labor and social reformers successfully pushed for compulsory statewide school laws across the country by the turn of the twentieth century. Joining the fight, the American Legion and the Daughters of the American Revolution pushed for instruction in American history; this is the moment when the Ku Klux Klan in Oregon claimed that only public schools could be trusted to Americanize immigrants.39 Lawmakers enacted compulsory school laws with the idea that allowing parents to decide when and whether to educate their children would, in too many instances, force parents and young people to choose between children’s wages and their education.40 Some parents also resisted schooling arranged by the government in favor of education reflecting their own religious views or cultural practices.41 Run locally, public schools nonetheless converged around standardized texts and curricular expectations, following the lead of professional teachers and curriculum developers.42 Increasing standardization emerged also after 1970 as state and federal authorities directed the establishment of curricular requirements and rules meant to assist students with disabilities, English-language learners, and students in impoverished communities.

Parental choice about where and how to educate a child remains. Liberal societies like the United States, which value both the opportunities represented by schooling and the freedom of individuals to raise their children and pursue their religious and cultural practices, face potential tensions between laws mandating school attendance and laws guaranteeing parental choice. The solution, in the abstract, is to ensure education but preserve parental choice over the particular kind of education. This resolution is well summarized in the Universal Declaration of Human Rights, drafted and ratified by the United Nations General Assembly in 1948. Article 26 of the Declaration declares simultaneously that “everyone has the right to education. Education shall be free, at least in the elementary and fundamental stages. Elementary education shall be compulsory” and “Parents have a prior right to choose the kind of education that shall be given to their children.”43 Read together, these provisions imply that even private elementary education options selected by parents must be free, imposing no financial costs to the family. However, it is possible to conclude, consistent with practice in the United States, that governments satisfy the fundamental right to an education by providing a free public school option and ensuring that private options satisfy the compulsory schooling requirement while leaving such alternatives to private funding.

In the United States, public funding has historically been confined to schools organized and run by local or state governments. Parents preferring religious or other private schools tried legislative actions to secure public aid, but largely effective constitutional challenges barred such aid from the 1970s through the 1990s. Then scholars, advocates, and judges explored new interpretations of the establishment clause, culminating in the Supreme Court’s approval of a public school voucher program in 2002.44 These developments cannot be separated from the broader history of school choice advocacy.

The Politics of the Twenty-first-century School Choice Movement

“School choice” is a familiar item in any quick scan of the agendas of politically conservative think tanks in the 1990s and 2000s. The Heritage Foundation and the Cato Institute, for example, pursued a proposal for competition and parental choice that was introduced by the free-market economist Milton Friedman.45 Friedman, who had already won the John Bates Clark Medal for outstanding achievement in economics, first proposed publicly funded school choice in 1955. Basic microeconomics supports the idea that consumer choice among competing providers of any item will produce improved products, although the application of this idea to schooling requires viewing schooling as a product and preserving the state’s role in disbursing funds and ensuring minimum standards. Friedman later included a version of the school voucher proposal in his 1962 book Capitalism and Freedom, and he ultimately created a philanthropic foundation that advocated for school choice through research, assistance to local groups advocating school choice, and grants for educational innovation.46 From the time of his initial proposal, Friedman emphasized the benefits of vouchers to promote a free society as well as to produce competition that could remedy deficiencies in schooling. His work did not, however, propose elimination of public funding. It instead justified continuing public financing because of the vital role schools play in passing on the common values and literacy skills needed to sustain a democracy.47 Some degree of public control in setting baseline expectations always remained implicit in his work.

Fifty years after his initial proposal, Friedman reported that it had not been spurred by any contemporaneous events,48 although Brown had just been decided. In fact, at the time of the 1955 publication, Friedman explained that he had drafted the paper presenting his proposal before he had learned that several southern states were exploring public funding of private schooling “as a means of evading the Supreme Court ruling against segregation.”49 Noting that he deplored racial prejudice and initially thought that the risk of exacerbating “class differences” would count against the proposal, he reasoned that government-forced desegregation was only slightly less objectionable than government-forced segregation, as both involve the use of government to force individuals to act in accordance with views not their own.50 Publicly funded parental choice of schools—including all-white, all-black, and racially integrated schools—struck him as the best solution both for addressing racial segregation and for improving the quality of schooling.51

In actual practice, school choice policies emerged shortly after the Supreme Court’s 1954 and 1955 decisions in Brown as a form of white southerners’ resistance to court-ordered desegregation. Many white parents withdrew their children from the public schools and enrolled them in private schools that excluded nonwhites rather than participate in court-mandated desegregation. Existing private schools expanded, and brand-new private schools opened up for this purpose. Virginia went so far as to offer state tuition grants and county tax credits to enable white children to pay for private schooling in all-white settings. Prince Edward County even closed the public schools, but the Supreme Court rejected this effort as a patent defiance of court-ordered desegregation.52

During this period, “freedom-of-choice” plans in education became a euphemism for resurgent racial segregation. Some public systems explored the possibility of simply lifting student assignments to particular public schools and allowing students to opt out of desegregated schools.53 In 1968, the Supreme Court rejected a “freedom-of-choice” plan as insufficient to meet the district’s obligation to desegregate.54 The plan at issue assigned students to their previously segregated schools while offering them transfer options. White families almost uniformly selected the historically white schools, and blacks almost uniformly chose the black-identified schools.

As a result of this experience, “school choice” in many quarters became tainted as an antidesegregation phrase. By the 1970s, however, some liberals and progressives began to support the idea of school vouchers to support school options for students otherwise stuck in ineffective ghetto schools.55 An initial experiment with school vouchers in Alum Rock, California, proceeded with federal funding with hopes of racial and socioeconomic integration.56 Controversial at the time, the initiative did not continue after its evaluation by the RAND Corporation indicated mixed results.57 Nonetheless, even that experiment seemed to show that parents who initially preferred neighborhood schools eventually became more open to distant schools; the experiment had no clear effect on student achievement or racial integration, although Hispanic parents preferred bilingual programs.58 In the 1970s and 1980s, some courts included elements of choice in judicially ordered school desegregation plans; this time, school choice was intended to promote racial integration and depended on close public monitoring of school enrollments to guard against desegregation.59

In 1990, John Chubb and Terry Moe of the Brookings Institute renewed arguments for school choice. They claimed that parental preferences would reflect children’s real interests and produce improved opportunities by drawing schools into competition with one another.60 Critics warned that racial segregation would again return. School choice, they argued, would disadvantage children of less educated parents, students with disabilities, and students learning English while rewarding children whose parents had the time and sophistication to seek out information and select the better schools.61 To ensure adoption in urban areas, advocates needed to recast school choice as a benefit for the disadvantaged rather than a way for the advantaged to opt out of mainstream schools. Critics and supporters alike noted that school choice initiatives could face constitutional challenges if they directed public dollars to private religious schools or foreseeably segregated students by race or ethnicity.62 The inclusion of private religious schools required not only a political coalition but also legal change.

The Legal Strategy for School Choice

Clint Bolick, who initiated a litigation campaign in the late 1980s to pursue school choice in Cleveland, Milwaukee, Arizona, and Florida, got his professional start with the Mountain States Legal Foundation, funded by conservative businessman Joseph Coors and led by James Watt, who later headed the Department of the Interior under President Ronald Reagan. Bolick then worked for the Equal Employment Opportunity Commission under conservative Clarence Thomas (whom President George H. W. Bush later appointed to the Supreme Court). With his colleagues, Bolick developed a plan to launch conservative public interest law firms that would mimic the long-term strategies of the NAACP Legal Defense Fund but in the pursuit of libertarian aims.63 Bolick explained his conscious effort to draw on the Fund’s efforts as a pursuit of “a principled incremental, long-term agenda, expressing the cause in the most universal possible terms, and forging nontraditional alliances.”64 He left his government post to launch the Landmark Legal Foundation, where he developed a framework for recasting civil rights through libertarian ideas. His 1991 book, Unfinished Business: A Civil Rights Strategy for America’s Third Century,65 argued that the conservative civil rights agenda would benefit African Americans.66 Departing from the usual conservative criticism of “judicial activism” in the pursuit of civil rights, Bolick also urged judicial action, but to counter liberal policies. He next advocated a strategy of representing low-income parents to “place urban public schools on trial and clearly identify choice as a low-income empowerment solution.”67 He later explained that success in advancing school choice would build public support for economic liberty and private property rights.68 In 2005, he stated: “School choice gives disadvantaged families some of the clout that middle- and upper-income families have, through the power to exit the system. School choice provides an educational life preserver for children who desperately need it, and creates a competitive incentive for public schools to improve.”69

Bolick continued to act on this strategy as the first director of the Alliance for School Choice, a national organization launched in 2004 on the anniversary of Brown. Its state chapters advocated for legislation, litigation, and organizing efforts to enlarge and implement school choice. Its strategy directly tackled a central legal obstacle to any school choice policy extending government financial assistance to religious schools: federal constitutional decisions during the 1970s and 1980s finding violations of the establishment clause in statutes reimbursing private schools for secular textbooks and teachers’ salaries70 and in programs providing remedial instruction and guidance services by public school staff to religious school students at these schools.71 The Supreme Court had also rejected tax credits and tax deductions for tuition paid to nonpublic schools as violations of the establishment clause.72 These decisions stood in the way of public vouchers to pay for religious schooling.

Bolick and other advocates took advantage of inconsistencies in the Supreme Court’s checkered doctrine. The Court actually had permitted public aid to students enrolled in religious schools in cases where public school personnel offered students standardized tests and speech, hearing, and psychological services73 outside the campus of the religious school.74 The Court also allowed some tax deductions for children’s school tuition, textbooks, and transportation associated with public or private schools.75 Advocates seeking school choice joined forces with others who found the Court’s treatment of government aid to religious institutions unfair and unpredictable. The litigation campaign proved effective. The Court issued a series of decisions in the 1990s receptive to ideas of neutrality and permitting inclusion of religious schools in programs involving government support.76

Bolick initially framed several unsuccessful lawsuits advocating school vouchers or public stipends for students attending public schools.77 He lost a challenge to Maine’s exclusion of religious schools from a program granting state-paid tuition for private schooling to families living in towns lacking any public school.78 A similar effort failed in Vermont.79 Staff at the John M. Olin Foundation nonetheless concluded that even when such litigation efforts failed, they warranted support in order to put urban schools “on trial” and cast doubt on increases in public school funding.80

Following such initial failures, law professor Michael McConnell and others helped frame litigation pursuing school choice and secured victories in the supreme courts of Wisconsin, Ohio, and Arizona.81 In 1997, in a case in which Bolick coauthored an amicus curiae brief, the U.S. Supreme Court explicitly overruled prior decisions to allow public employees to provide services on the campuses of religious schools where the programs supported the same kinds of services offered to public school students.82 That decision paved the way for the Court’s dramatic turn in 2002, when it approved a voucher plan in Cleveland offering financial assistance to allow low-income parents to select religious schools.83 Revising prior interpretations of the establishment clause, the Court noted that the private parental choice to use a public voucher to pay for a religious school separated the public funds from direct expenditure at religious schools. The Court emphasized the availability of public alternative and magnet schools and private religious and secular schools under the city’s plan.84 The Court’s decision depended on the promise of the participating private schools to neither discriminate on the basis of race, religion, or ethnic background nor teach hatred of any person or group on the basis of race, religion, national origin, or ethnicity.85 Hence, Zelman v. Simmons-Harris, often called the “school voucher case,” lifted barriers against aid to religious institutions and stands as a major victory for advocates of school choice.

Larger political changes, contributing to a shift in the makeup of the courts in general and the Supreme Court in particular, enabled this constitutional green light for school choice. Yet another crucial facilitating factor came with the success of intellectual entrepreneurs who reframed establishment clause analysis and school choice questions to take advantage of the legacies of Brown. Prior to this reframing, the constitutional prohibition against state establishment of religion produced numerous court decisions ruling that government resources should not reach religious schools. Advocates and scholars worked to recast the refusals of public aid reaching religious schools in terms of discrimination against religious students and religious ideas and thereby displaced the separation-of-church-and-state framework that had dominated in the past.86

Reimagined in terms of the allegation of discriminatory treatment— government exclusion from otherwise available public aid for schooling—advocates put the spotlight not only on the treatment of religious schools but also on the treatment of religious students and religious speakers. Advocates planned and produced a line of precedents that inch by inch opened public schools to religion, beginning with after-school programs held on public school sites and student-initiated activities at public schools. This successful strategy worked rhetorically, resonating with the concern over exclusion and subordination voiced in Brown, and doctrinally, by switching from a focus on the establishment clause to concerns about government-imposed viewpoint discrimination under freedom of speech. Switching the discussion to the free speech clause of the First Amendment,87 advocates successfully directed judicial attention to policies that subsidized some but not other student speech. The Supreme Court concluded that a public university could not exclude a student publication with a religious orientation from the funds available to other student organizations, nor could a public school exclude a religious after-school program from using public buildings available to other after-school programs.88 The same concern over government aid to religion that had previously generated the bar against religious activities in public settings now animated the defenses offered in these cases. Relying on then-existing precedents, school officials explained that public funding of a religious publication or inclusion of a religious after-school program on public school property would amount to an impermissible establishment of religion.89 Yet the Supreme Court rejected these defenses as insufficient to overcome the discrimination against religious speech.

These cases provided the backdrop to the Supreme Court’s consideration of Cleveland’s voucher plan. Because Cleveland included religious schools in the pool of options available for public funds, challengers argued that the city’s program had the forbidden “effect” of advancing religion, even though it was defended with the permissible secular purpose of providing educational assistance to poor children in a demonstrably failing public school system. The city maintained that the program advanced equal treatment, ensuring neutral policies that neither favored nor disfavored religion. The argument worked. With the permissible and indeed admirable purpose of improving education for poor children, the backdrop of increasing social acceptance of religious voices in public educational settings, and the explicit commitment to equal, or neutral, treatment of religious and nonreligious programs, the majority of the Supreme Court allowed prior court decisions banning direct public subsidies for religious indoctrination to fade in importance.90

Justice Clarence Thomas, who took Justice Thurgood Marshall’s place as the sole African American on the Court,91 noted the irony that choice plans had promoted white flight and segregation at the time of Brown but now, fifty years later, represented perhaps the only avenue for better opportunities for poor students of color in a city like Cleveland.92 Justice Thomas chided those who would hold up an ideal of common public education over this practical option of private schooling to provide better instruction for children trapped in failing schools.93

Clint Bolick’s strategy thus paid off. Identifying poor black and Hispanic children as beneficiaries and aligning school choice with civil rights rather than against it seemed to work. Bolick later commented: “How could the court have ruled otherwise, given its sacred promise in Brown nearly a half-century earlier that all children are entitled to equal educational opportunities?”94 Public attitudes about school choice depended in no small part on the framing of the issue. Hence, in a single poll given in 2002, 46 percent of respondents favored “allowing students and parents to choose a private school to attend at public expense,” while 52 percent favored “allow[ing] parents to send their school-age children to any public, private, or church-related school they choose. For those parents choosing nonpublic schools, the government would pay all or part of the tuition.”95 School choice initiatives, in appearance and often in reality, became associated with more opportunities for poor children of color rather than with exit strategies for well-off white children. For this reason, school choice advocates claim to be the rightful heirs of the civil rights struggle for equal education. In an editorial published in the Wall Street Journal, Alveda King, a niece of Dr. Martin Luther King, Jr., endorsed school choice as a remedy for inadequate schools and unequal parental resources.96

Yet many traditional civil rights groups continued to challenge school choice as endangering equal opportunity, especially for poor children and children of color. They charged that voucher programs would skim from failing mainstream public schools the most informed and motivated parents, whose vital involvement and advocacy made the schools better for all those enrolled.97 Some people, still concerned about public aid to religion and diversion of public funds to private institutions, defended state-level restrictions on public funding of private schooling even in the context of special needs instruction.98 They argued that school choice, unless closely regulated to ensure a mix of race and ethnic background in each school, was likely to produce class stratification and racial segregation.99 Debating Bolick’s school choice views, law professor Laura Underkuffler argued that voucher proponents not only seek to offer low-income children places in successful private schools but also push for “the complete dismantling of the idea of public education, to be replaced by a market in vouchers.”100 Questioning the motives and effectiveness of voucher programs for private religious education, Underkuffler contrasted them to Minnesota’s Open Enrollment Public Schools Plan, which allows students the opportunity to apply for enrollment in any public school in the state, including ones outside the student’s own district, and covers transportation expenses for low-income students.101 Bolick in reply disputed whether sufficient high-quality public schools exist to serve all students and defended the inclusion of private schools as a way to break up the bloated and inefficient public system, much as private mail service had challenged the U.S. postal service.102

The progressive advocacy group People for the American Way questioned Bolick’s asserted interest in assisting low-income families and pointed to his own statement that he planned to put public schools on trial.103 The group also pointed to briefs he had filed in opposition to school desegregation, racial balancing of teaching staff in school, and affirmative action.104 With similar suspicion of deeper unstated motives on the other side, some defenders of school choice have criticized teachers’ unions, which have vested interests in existing public schools and less success in organizing teachers in private and alternative schools, for resisting options designed to help disadvantaged children.105 These charges and countercharges about real motives notwithstanding, the fact remains that the legal strategy for school choice successfully cleared the path for school choice plans that include private religious schools.

Yet, for the core supporters of private and parochial school choice, the victory proved insubstantial in practice. The politics and policies that have emerged have taken other directions. The rise of for-profit school management companies, deployed both by public and private systems, advanced some people’s hopes for market efficiency and competition as a means for educational improvement but invited criticism for creating new kinds of waste and for jeopardizing the ideal of common and democratic public schooling.106 Conservatives who endorsed the market and attacked government provision of schooling and other social benefits confronted a resurgent defense of government in service of the public good. In addition, the excesses of private contractors in the U.S. wars in Afghanistan and Iraq and the incompetence of outsourced emergency relief providers following Hurricane Katrina contributed to renewed support for government regulation and government provision of services. The financial and stock market shocks of 2008–9 further soured many people’s views regarding unfettered markets.

By 2008, the vouchers movement halted, while charter schools and other forms of public school choice continued to expand. Mixed results in the voucher programs set up for low-income urban students and resistance on the part of suburban parents who liked their public schools stalled voter support for voucher initiatives, despite massive campaign funding by voucher advocates.107 Voters defeated five state school choice referenda in a row, and none of the results were close.108

A sign of the change in mood is apparent in the demise of the single federal school voucher program. From the start of his time in office, President George W. Bush encouraged Congress to authorize a small initiative in the District of Columbia schools extending a $7,500 subsidy to about seventeen hundred students each year as the sole federal voucher program. An initial assessment of this initiative (the D.C. School Choice Incentive Act of 2003) found no statistically significant difference in the test scores of the students in the program compared with others and no greater student satisfaction, although parents of participating students reported greater satisfaction with their children’s schooling and higher perceptions of school safety.109 After the election of President Barack Obama, Congress enacted a spending bill that effectively terminated the program.110 In the face of criticism, President Obama worked out a compromise allowing students enrolled through the voucher program in participating schools to graduate from those schools; the compromise softened the effect of the termination but triggered a further round of partisan debate.111 By 2009, public vouchers to support private schooling had receded from the public stage, leaving entrepreneurial school reformers engaged with charter, magnet, and pilot schools and other forms of school choice within existing school districts.112

The Effects of School Choice

As indicated by the debate over the voucher experiment in the District of Columbia, assessment of school choice initiatives is clouded by political passions and personal interests. Studies undertaken by government agencies yield ambiguous results; studies sponsored by think tanks and advocacy groups, unsurprisingly, reflect the views of their sponsors.113 The most thoughtful observers conclude that the context and details of the plans and school programs reflect the particular demographic and attitudinal characteristics of specific communities and render generalizations about the effects of school choice inconclusive and unreliable.114 Ensuring that each school operates within an ecology of committed and engaged parents and teachers seems more important for educational outcomes than choice per se.115 Choice mechanisms may increase the number of such schools, at least temporarily, but the jury remains out.

Debates over school choice center on student achievement. This is not surprising, given supporters’ claims that school choice initiatives will improve school quality by promoting innovation and introducing competitive pressures. The actual effects of vouchers, charters, and other school choice efforts on student achievement are complex, unclear, and disputed. Individual charter schools, including schools enrolling entirely low-income children of color, have reported improvements in academic achievement; so have portions of public systems that include choice dimensions.116 Critics suggest that the families involved in such initiatives are self-selected and thus affect results.117 There is no measurable difference between the reading scores of charter school students and other public school students, but female students enrolled in charter schools, on average, have produced lower scores than female students in other public schools, according to one major study.118 Some studies find that school choice is associated with positive influence on student achievement.119 Others emphasize that the results reflect conditions more specific than participation in a school choice scheme.120 Still others attack the use of standardized tests to measure and compare student performance and to assess school reforms.121 Even some conservative commentators have concluded that the free market alone would not produce better schools for disadvantaged students.122

Perhaps the key effect of recent school choice is to draw some new players—teachers, administrators, advocates—into entrepreneurial educational activities. When the school system in New Orleans was devastated by Hurricane Katrina, President George W. Bush’s secretary of education, Margaret Spellings, awarded the school system $24 million for the development of charter schools, advancing the administration’s commitment to school choice and attracting teachers and administrators from across the country to promote educational recovery and improvement of a system that had long been desperately inadequate.123 The initiative prompted some to warn of opportunism and jeopardy to the mission and accountability of public schooling, but the urgency of establishing functioning and effective schools has silenced most critics.124

Less discussed by school choice advocates are the effects of school choice on the composition of student bodies nationwide. Does school choice alter the patterns of racial separation affecting much of American schooling? Does it produce more or less single-sex instruction or more or less inclusion of disabled students in classrooms with nondisabled students? More or less mixing of immigrant and nonimmigrant children or English-language learners and native English speakers? Catholics, Protestants, Moslems, Jews, Hindus, and children from secular families? Poor, middle-class, and wealthy students? Straight and gay, lesbian, bisexual, or transgendered students? Native Hawai’ian, American Indian, and students of other background? No prejudgment of the benefit of integration versus separate instruction along any of these lines is necessary to see value in knowing how school choice mechanisms affect the composition of student bodies, both within the choice alternatives and the mainstream public schools where students not participating in school choice programs remain.

Race and Ethnicity

Neither public nor private schools can take into account the race of individual students in school assignments, except as a remedy for judicially determined racial discrimination by government actors;125 yet school officials can influence the racial composition of individual schools through many kinds of policies. School choice initiatives can increase racial and ethnic mixing in schools, but they can also produce schools that are more racially imbalanced than the existing public schools in the same community. At the same time, voucher programs can produce greater racial mixing in the private schools by enabling poor students of color to enroll in private schools with predominantly white student enrollments.126 School choice programs can enable students from racially segregated neighborhoods to enter schools that are more racially diverse than their neighborhood schools.127

Public systems, using “controlled choice” plans, have tried in the past to take advantage of voluntary school enrollments while monitoring the racial composition of individual schools to produce racial mixing.128 Under this type of system, students list several choices of schools, and officials make assignments based on student preference, while also ensuring that the student enrollment within each school approximates the racial and ethnic composition of the larger community. Official attention to racial composition of schools even as part of a voluntary choice plan is now largely forbidden, however. The Supreme Court’s decision in Parents Involved in Community Schools v. Seattle School District No. 1 forbade official use of individual students’ racial identities to ensure racial balance absent a prior judicial finding of intentional racial discrimination.129 Four members of the Court agreed that the way to halt racial discrimination was to stop using racial classifications. This view would seriously chill the consideration of race as a factor when school systems invite students to choose among educational options.

Schools can still use residential neighborhoods and household income levels to produce school assignments promoting diverse student bodies and may thereby be able to preserve some degree of racial mixing. Justice Kennedy’s separate opinion that supplied the required fifth vote for the verdict in Parents Involved expressly approved efforts to undo racial isolation (unlike the four justices supporting the opinion of Chief Justice Roberts).130 Justice Kennedy’s opinion left room for schools to “devise race-conscious measures to address the problem in a general way”131 though not by means of individual student assignments by race. Justice Kennedy’s opinion suggested “strategic site selection of new schools; drawing attendance zones with general recognition of the demographics of neighborhoods; allocating resources for special programs; recruiting students and faculty in a targeted fashion; and tracking enrollments, performance, and other statistics by race.”132 Communities thus can try to produce racially integrated schools through these indirect means. Mindful of the Supreme Court’s guidance, a California court upheld a plan that included consideration of the racial composition of the neighborhood as a whole. The plan avoided classifying individual students by race but nonetheless could generate racially mixed schools.133 The NAACP Legal Defense Fund has developed a manual to support careful but still race-conscious uses of special admission programs and voluntary transfers in addition to the options listed by Justice Kennedy as tools for creating and maintaining racially integrated schools.134

School choice programs that pay no attention to the racial composition of the schools may end up reducing racially mixed enrollments.135 Cambridge, Massachusetts, was long a site of controlled choice, enacted voluntarily at a time when Boston erupted in conflict over court-ordered school desegregation. The school system in Cambridge had begun to assign students on the basis of socioeconomic status rather than race even before the Supreme Court’s decision in Parents Involved. This tactic has benefits, but it has noticeably altered the racial composition of the schools, producing disparities between majority-minority and majority-white schools.136 The results may reflect different patterns of parental preferences for particular curricular programs or for schools near their homes. The convenience of a school’s location is an important factor for parents and students. Parents who favor neighborhood schools, though, may also feel comfortable with the racial composition of their neighborhood school if it reflects the racial composition of the neighborhood, and neighborhoods vary considerably in a city like Cambridge. Parental preferences, then, may consciously or unconsciously reflect racial attitudes. Minority group members may be attracted by the ethnic or racial inflection of a school’s mission; whites may be repelled by a characterization of a school as being “in the wrong neighborhood” or not having “enough” white students. A study of magnet schools in Maryland found that white parents tended to select schools with fewer minority students, and black parents were motivated more by the desire to keep their children in predominantly black schools than to put them in more challenging academic programs.137

Several studies indicate that when left to the individual preferences of families, charter schools can generate either more or less racial and ethnic diversity than the neighborhood schools.138 Comparing schools by region shows similar results.139 Nationwide, charter schools enroll a higher percentage of nonwhite students than do conventional schools.140 This reflects a higher concentration of charter schools in urban areas, but it does not indicate the degree of integration taking place at the level of the individual school or classroom. Moreover, general patterns like this need to be disaggregated to be interpreted. Across the country, blacks are overrepresented in charter schools, whereas Hispanics are overrepresented in some states and underrepresented in others.141 There is something complicated going on. This variation does not, however, mean that school choice has no effect on the racial composition of schools. Actual patterns are obscured by national-level statistics, often cited by advocates of school choice. For although it is accurate to note that charter schools across the nation enroll a higher percentage of minority students than do traditional public schools,142 when compared with the schools in their own districts, charter schools’ racial and ethnic composition is nearly identical143 or less mixed.144

One possibility is that school choice allows both white flight from neighborhood schools and self-segregation by families of color in specialized charter schools.145 Charter schools in Arizona “disproportionately skimmed white non-Hispanic students” from traditional public schools, according to one study that controlled for median household income and other factors.146 In particular communities or particular schools, Hispanic parents disproportionately select thematic charter schools, such as the Cesar Chavez Academy in Pueblo City, Colorado.147 Specialized curricular programs also appeal to other particular communities, such as Hmong or Somali immigrants, Native Hawai’ians, Hispanics, and African Americans.148 Parents in each of these groups may be drawn to a school organized to celebrate their own cultural heritage.149 One such school in Illinois is the Betty Shabazz International Charter School, named for an advocate for African Americans and designed to offer cultural affirmation with references to the contributions of Africans and African Americans across the subjects in the curriculum.150 A notable increase in the number of racially segregated schools in Michigan can apparently be traced to the impact of charter schools as black families sought out alternatives to failing conventional public schools.151 At the same time, minority students used choice options to exit conventional Minneapolis schools at higher rates than did whites, leaving the standard schools with a higher white enrollment.152 One scholar has suggested that black parents may seek out charter schools in order to reduce the disenfranchisement they feel in highly racially isolated urban schools; this scholar found that higher proportions of black families living in districts with notable racial separation in the conventional schools were more likely to seek out charter schools than those living in districts with more racially balanced conventional schools.153 In order to overcome this racial isolation, black parents may even choose to send their children to charter schools that have lower test scores than the schools in the districts their children exit.154

Details in the designs of individual schools and of school choice programs can tip parental preferences and ultimately school enrollments toward or away from racial and ethnic integration. Triumphant Learning Center and Los Milagros Academy are each charter schools seeking to serve all students in the same Arizona town, and each offers a college-preparatory curriculum. Yet their names, locations, founders, schedules, expectations of parental involvement, and meals attract different student populations, with Triumphant Learning Center appealing to white families (producing 90 percent white enrollment) and Los Milagros Academy appealing to Hispanic and Catholic students (53 percent Hispanic enrollment).155 Designed to appeal to particular segments of the population, with foreseeable disparate applications across racial and ethnic groups, schools with specialized ethnic, cultural, or bilingual programs are likely to reduce racial mixing, absent concerted efforts to generate diverse enrollments. If the use of such schools involves foreseeable segregative effects, it could generate legal challenges to charter schools that target one group.156 Charter schools and other school choice options could promote racial and ethnic integration if students of all backgrounds are recruited and they get to enroll in the schools they choose. But inadequate transportation, differential distribution of information and knowledge about options, and admissions criteria (such as mandatory parental involvement) skew enrollments in specialized schools toward disproportionately white and wealthier families.157

Striking opportunities for racial mixing would arise if the choices bridged districts and crossed the lines between cities and suburbs or between towns and rural areas. School districts need not be coterminous with municipal borders, and historically many were not.158 State procedures for consolidating and annexing school districts would allow inclusion of neighborhoods that would diversify the racial and economic mix of students.159 As Taryn Williams has argued, “[d]ividing up urban districts and consolidating them with surrounding middle-class districts would create opportunities for socioeconomic integration. By arranging those new districts like flower petals emanating from the center of the city, the distance students and teachers would have to travel if they were assigned to a new school could be kept reasonable.”160 This approach could enable school choice to cross suburban and urban lines while offering suburban parents the choice to share the tax base of urban areas. Yet the early example of Cleveland, an innovator in school vouchers as a response to notable failure of the city’s schools, gives little encouragement to those who hope for school reforms bridging urban and suburban communities. As Stephen Macedo commented: “The upshot of this drama is that the Ohio Legislature, the courts, and the suburban school districts have put many Cleveland parents and children eager to take advantage of school choice in a cruel situation. The real problem with the Scholarship Program… is that Ohio has failed to require suburban public schools to participate in the program and give parents a real choice among schools.”161 The crucial point to acknowledge is that as long as good options remain relatively scarce, “school choice” will allow schools to pick students as well as parents to pick schools—and parents with financial means or savvy may most likely benefit.162

Gender

When the federal Department of Education enacted its new regulation easing restrictions against gender differences in education, it not only encouraged the development of single-sex schools but also ensured even greater flexibility for charter schools. If the charter school is not vocational and is established on its own rather than part of a larger collection of schools, it avoids the requirements to provide a justification for and undergo an evaluation of its program that traditional public schools must meet.163

Single-sex classrooms and schools have exploded in the years since the federal government first considered permitting them. Only 11 public schools offered single-sex programs in 2002, while at least 542 public schools did so by 2009, including 32 charter schools and 12 magnet schools.164 Single-sex programs within traditional public schools may be a response to competition from charter schools.165 For example, school superintendent Walter Milton in 2009 explained plans for two new gender-based academies in Springfield, Illinois intended in part “to preempt expected growth in independent charter schools in central Illinois.”166 Charter schools may then offer an option for families seeking coeducational classrooms in communities where initiatives for single-sex instruction sweep through the public schools.167 Voucher programs have authorized public funding for participating single-sex schools, whether religious or not, and magnet schools can experiment with single-sex classes and offer them as a special feature.

Disability

In the abstract, school choice could help students with disabilities by allowing parents to select schools that best accommodate them and by encouraging schools to compete on this ground. Parents could select among schools with greater or weaker commitment to including students with disabilities in mainstream classrooms, or among schools that focus on a particular disability, such as blindness, autism, or attention deficit hyperactivity disorder. On the other hand, educating students with disabilities often involves additional expenses, and the funding formulas used for vouchers, charters, and other school choice options typically offer no additional resources to cover these costs.

Students in charter schools and in magnet schools are eligible for accommodation and related services under federal and state law in the same way as students in any other public school, yet distribution of public funding may keep ordinary public schools more attractive for some students with disabilities.168 Students using vouchers to attend private schools might be able to tap into public special education funds if any money remains after the demand within the public schools is satisfied. One study suggests that some families turn down vouchers because of the dearth of public funding to facilitate accommodations, yet the same study reports relatively high parental satisfaction with private school accommodation of students with special needs.169 Where vouchers can pay for a school that specializes in teaching students with one or more particular disability, parents of disabled and parents of nondisabled students may find common cause in preferring specialized schools for disabled students rather than the inclusion model that mixes students. Political support as a result may be greater for vouchers focusing on students with disabilities than for the general student population.170 Parents using vouchers could then select schools with specialized services for students with disabilities or even for private schools without special accommodations but small classes responsive to different learning needs.171 School choice mechanisms might support increased tailored instruction or improved outcomes for students with disabilities but might instead fail to afford specialized services and procedural protections that are available to students in public schools.

The emergence of charter schools with special missions to serve students with disabilities could also produce greater separation of these students from others and undermine the goal of mainstreaming these students. Informal practices discouraging students with special needs from enrolling in other kinds of charter schools may produce schools with fewer students with disabilities when compared with neighboring public schools.

The degree of inclusion for students with disabilities presents design questions for charter schools. Do charter schools make clear that they are as open to students with disabilities as to other students? Do individual charter schools operate as mainstream programs with accommodations and designs that include students with disabilities? Instead, should particular schools run programs that specialize in meeting needs of students with some or many kinds of disabilities—and produce student enrollments that are largely or solely made up of students with disabilities? Aggregate national data about charter school enrollment obscure these choices.

Even national data, while ranging in specific figures, indicate that charter schools serve a somewhat smaller proportion of students with special needs than do regular public schools. A pilot study for the 2003 National Assessment of Educational Progress reported that 8 percent of charter school fourth-grade students had disabilities, whereas 11 percent of regular public school fourth graders had disabilities.172 Similar disparities appear in comparisons of charter and other public schools within particular states.173 According to one recent study, special education students made up 10.8 percent of charter school enrollments across the country in 2005, while such students made up 13.4 percent of regular schools.174

So charter schools do not yet on the whole offer equitable access to students with disabilities at the level of the individual school with state-level differences in charter school opportunities specializing in serving special needs students, compared with inclusive instruction with heterogeneous student bodies. Some charter schools have provided specialized instruction and supports, attracting a disproportionately high enrollment of students with special needs.175 Some states interpret federal and state law to preclude the creation of charter schools specifically designed to serve students with disabilities; sixteen state charter laws prohibit individual charter schools from restricting admissions to students with disabilities.176 Other states allow a programmatic focus on disability inclusion as long as all interested students are eligible for admission.177 Some states promote charter schools for at-risk or academically low-achieving students, and four states specify that “at-risk students” include students with disabilities.178 Nevada’s charter law explicitly permits the creation of schools specifically designed for students with disabilities.179 Ohio authorizes charter schools designed for students with autism;180 other states may follow suit.181 Although only 71 out of 3,632 charter schools across the country in 2008 were designed specifically for students with disabilities, 34 of these schools were chartered between 2004 and 2006, so there may be a trend toward such specialized schools.182

Charter schools may also be accorded discretion over which students can enroll in ways that allow exclusion of students with disabilities or overrepresentation of such students. For example, Texas charter schools are authorized to exclude students with a history of behavioral problems, even when those problems are traceable to a conduct or emotional disorder.183 New Hampshire’s charter school statute permits the schools to “select pupils on the basis of aptitude, academic achievement, or need, provided that such selection is directly related to the academic goals of the school.”184 So charter schools may be able to avoid the presumption of inclusion otherwise operative in traditional public schools. At the same time, some parents may seek out charter schools in order to avoid the “special education” label already or potentially assigned to their child because of stigma, while taking advantage of more individualized instruction or extra resources available in some charter schools.185

As for the students’ actual experiences, even more fine-grained detail is required to determine how much time students with disabilities spend with other students in charter schools. Here, there is some indication that students with disabilities in charter schools spend more of the school day in the same setting with other students (71 percent spend 80–100 percent of their time in the general classroom) than do students with disabilities in traditional public schools (where 50 percent of such students spend 80–100 percent of their time in the general classroom).186 The day-to-day experiences of disabled students, then, may involve more mixing with other students in charter schools than in traditional public schools.

Students with particular disabilities may benefit from concentrated resources that are not available in individual charter schools. Some traditional public school systems have located coordinated resources for students with a particular disability, such as hearing impairment, in a specific school within the system. This approach shares costs across the system and would be difficult for a charter school to achieve, operating on its own.187 Charter schools may not be able to take advantage of such approaches, and the result might be greater underrepresentation of students with those disabilities in the charter schools. Yet these very approaches may also produce higher concentrations of students with disabilities in particular public schools. General conclusions about the impact of school choice on the degree of inclusion for students with disabilities in classrooms with other students must await close study of state and local variations in laws, practices, and funding incentives. It is already clear, though, that school choice mechanisms considerably increase the potential for separate or substantially separate schools for students with disabilities when compared with conventional public schools, governed by federal and state law preferences for inclusion. The intervention of parental choices can bypass the inclusion mandate.

Religion

School choice options could produce more integration across religious lines as vouchers open access to parochial schools to low-income students who may not share these schools’ religions. An Arabic-language school could draw students from varied backgrounds, including Muslim and non-Muslim students, for such a school could attract students interested in learning a language that is of great importance historically and is greatly needed in the United States military and foreign service.188 Specialized schools enabled by choice initiatives could therefore be framed in terms of opening access to a foreign language or culture while effectively appealing to and operating as centers for students of a particular background or religion.

Yet school choice could instead facilitate self-segregation by religion. Perhaps because the subject is so controversial, one prime example has been given a pseudonym for purposes of policy discussions. The so-called Valley Charter School was launched in 1994 to supplement the education of homeschooled children in a California community where most of the participating families are conservative Christians.189 Such a “school” is entirely composed of self-selected families, using the charter device to obtain public funds for enrichment of homeschooling.

In another example, charter programs appear to have yielded self-segregation by an immigrant group in the name of accommodating their needs—but it may also signal how easy it is for the majority to proceed without mixing with these immigrant students. The Twin Cities of Minneapolis and St. Paul established the Twin Cities International Elementary and the Twin Cities International Middle School in 2001, responding to the needs of a particular immigrant community.190 The schools’ web site explains: “Founded by educational leaders in the East African community, the schools strive to provide a quality academic program, in a culturally sensitive setting, for immigrant and refugee children.”191 The schools offer an American academic program in a setting respectful of and attentive to community input. Drawing students mainly from the large Somali immigrant population in the area,192 these schools serve Hallal food, accommodating their largely Muslim student population, teach Arabic because of the students’ background, and seek to prepare all students to live in a global society, permits head coverings. In a 2001 study by the American Muslim Council, American Muslims ranked school choice their top political priority.193

In Milwaukee, the Clara Muhammad School, along with a variety of other religious schools, participates in the city’s public voucher program. A Hebrew-language charter school in Florida emphasizes the benefits of its bilingual, bicultural curriculum, but proposals for additional Hebrew-language charter schools raise questions about violations of the establishment clause if religious instruction as well as language skills are the focus.194 Charter legislation in some states allows religious leaders to sit on charter schools’ governing boards and accommodates students’ religious schedules and after-school religious instruction.195

Some of these charter school arrangements raise a complex and unresolved constitutional question: do charter schools violate the prohibition against government establishment of religion if they have or could be perceived by reasonable observers as having religious dimensions? The answer may ultimately turn on details in the design of the charter system, given that the Supreme Court has already approved the use of publicly funded vouchers to pay for private religious schools where the parents make genuine and independent private choices from among an array of options within a program that is neutral with respect to religion.196 The government may seem less neutral when it specifically approves a particular proposal for a charter school than when it includes a particular private religious school in the mix of schools eligible for public vouchers. The distinction is subtle, and courts will likely face this question in the future,197 even if program designers may become quite sophisticated and develop purely secular and general materials for public use while still marketing the program to members of a particular religion.198

An even more technical legal problem arises in the thirty-one states that allow charter schools but ban the conversion of private academies to public charter schools.199 Some may nonetheless consider redeploying the sites and teachers of parochial schools—and notably Catholic schools that are closing due to costs—as the basis for new public schools.200 New York City’s mayor, Michael Bloomberg, announced a plan to convert parochial schools into charter schools by using provisions under the law to create new boards of trustees, hire new teachers and staff, and admit students who did not attend the preexisting parochial school.201 Public charter schools have already emerged in other states on the sites of religious schools that have closed.202 Legal considerations have contributed to the denial of conversions of parochial schools in other locations.203

Assessing Choice

“Choice” has emerged at five moments of legal, political, and cultural conflict over schooling in the United States. In the first part of the twentieth century, the Americanizing push behind Oregon’s compulsory school law triggered a successful challenge lending constitutional protection to parental choice of parochial and other private schooling.204 But the decision produced a system in which only public schools received funding, leaving parental choice of private schooling to private philanthropy and families with economic resources. White communities resisting the desegregation mandated by Brown v. Board of Education after 1954 turned to the “choice” of private schools—with the most extreme version closing the public schools until the Supreme Court intervened.205 “Freedom of choice” transfers emerged as failed strategy for ending official racial segregation in public schools.206 School choice for a time became a tool for school desegregation as systems created city-wide magnet schools, aiming to overcome de facto as well as de jure racial segregation, but the Supreme Court ultimately curbed such plans.207 And publicly funded vouchers subsidizing private school tuition emerged in response to spectacularly failing urban schools—with the Supreme Court clearing the way even when the public dollars in large measure went into religious schools.208 By the turn of the twenty-first century, a mix of public and private schooling options, including entrepreneurial public charter schools, have grown under the banner of school choice that mobilizes business people, school reformers, proponents of religious schools, critics of state-run services, and parents desperate for better education for their children. The persistent if capacious notion of “school choice” thus has encompassed efforts to defeat or avoid mixing students of different backgrounds, efforts to promote integration, and other varied forms of educational improvement.

Charter school legislation, school vouchers, and choice options within mainstream public school systems invite groups of people to develop individual schools with specific themes. Some aim to attract population subgroups, inviting self-segregation by religion, ethnicity, language, or disability. Recognition and support for schools organized along these different lines could be understood as an embrace of differences, a form of system-wide or society-level inclusion, or, to use Heather Gerken’s term, “second-order diversity”: enabling an institutional practice that involves variation among, not within, a particular setting or group.209 Expressing tolerance or appreciation at some level, a system facilitating special-identity schools can also create a focal point for particular communities and an endorsement of pluralism.210 Yet enacting pluralism without renovating structures and attitudes of exclusion and hierarchy can forseeably perpetuate or exacerbate patterns of inequality or social distrust—or simply fail to promote individual social mobility and integration into a society with sufficient cohesion and mutual respect to enable democracy and advance public welfare.

The prospect of special-identity schools enabled by school choice should prompt questions about what, if any, guidelines school systems, local communities, states, or the federal government should establish. Should local, state, and federal authorities encourage or discourage special-identity schools or school choice initiatives that promote self-segregation by race, ethnicity, or religion? The capacity of parents and students to use school choice arrangements to self-segregate is a feature that school systems can curb or promote, and then the officials involved in the system bear some responsibility for the results. Frankly, choice initiatives in practice simply may equalize the ability of groups other than well-off whites to self-segregate. Seeing this fact should alert public policy-makers to the effects of the system they design. How much should choice promote single-sex education, special schools for students with particular disabilities, or other particularized schools aiming to serve subgroups in the school population? Should school systems instead use school choice to increase mixing and integration across the lines of race, ethnicity, religion, socioeconomic status, sex, disability, and culture, and if so, how? Absent regulations, choice initiatives will prompt at least some new degrees of self-segregation and perhaps knowing use of the system by families and even by public officials to enable this result.

If this is the effect, then the choice movement will end up undermining a central goal of Brown, the goal of mixing different kinds of students in the same schools to overcome prejudices and to prevent inequitably allocated educational resources. Yet ending public and private oppression based on individuals’ group traits and enabling individuals to achieve academically and succeed in society is another aspiration of Brown. For this goal, increasing the number and effectiveness of schools that teach respect and tolerance is crucial, regardless of the composition of the student body. School choice initiatives and public support for private schools do not necessarily undermine tolerance, civic engagement, or social integration. In fact, some studies indicate that students at Catholic and non-sectarian private schools give greater indications of tolerance and civic involvement than students in public schools.211 These schools may also draw heterogeneous populations, accomplishing some mixing as well.

Of course, the sheer fact of mixing students of different identities and backgrounds does not necessarily produce the desirable effects of tolerance, civic identity, or social integration. The experiences of other liberal democracies with forms of school choice show a pattern of broad social tolerance that offers public support for religious pluralism while also regulating government-subsidized private schools.212 At the level of the individual institution as well as in the whole society, what is essential is building schools with a strong sense of community and a mission to inculcate the values of equal respect. Jay Greene’s research in the United States indicates that more crossracial friendships and fewer instances of racial fighting occurred in private schools than in public schools, but the finding is confounded by the high proportion of religious schools in the private sector.213 Shared religious background or religious teachings could affect friendships, fighting, and school climate, as could self-selection by participating families.

Looking back over fifty years, the striking irony is that school choice, once a term implying an exit from desegregated schools, has generated a legal campaign modeled on the NAACP’s Brown strategy and yielded important legal and policy innovations. Motivated initially by efforts to increase competititon and include parochial schools in the pool eligible for public support but coming to include public charter schools, pilot schools, and magnet schools, school choice has altered the landscape of American schooling by dislodging the assumption that most students simply attend the school assigned by the local district. But the school choice movement, perhaps to the surprise and disappointment of many key advocates, has created more alterations within public school systems than changed through access to private schools. Charter, pilot, and magnet schools and other vehicles for local experimentation and innovation direct public resources to support parent selection of schools and encourage innovation and specialization. Drawing talented people into roles as teachers, investors, board members, parental leaders, and policy-makers, charter schools in many communities have become centers of excellence, excitement, and initiative. Some offer a chance for a kind of committed partnership between parents and teachers in governing local schools that can resemble the best examples of private schools and historic black schools.

One consequence is the increased chance for parents and students to opt for education in settings that do not seek to mix students across races, genders, disability status, or religions. Indeed, it may be easier and cheaper to differentiate and market individual school programs in terms of gender, disability, and culture than in terms of demonstrated successes in pedagogy. Should there be any limits on the use of public schooling resources to promote instruction that sorts students explicitly or implicitly by gender? By disability or ability status? By language or immigrant status? Ironically, given the history of Brown, the only explicit constraint is the one that prohibits the use of individual students’ racial identity—a constraint that in effect limits voluntary integration efforts by local school systems. Of course, otherwise existing prohibitions on exclusions on the basis of race, gender, disability, and national origin do and should apply. But the programs schools offer can implicitly steer students toward and away from particular schools, and growing latitude for experimentation can permit single-sex schools, schools for English-language learners, schools for students with learning disabilities, and other areas of focus that yield relatively homogeneous student bodies on one or more dimension. Federal, state, and local governments could do much more to expressly require charter school systems to promote racial and economic integration; they could support interdistrict transfer programs; they could enhance magnet schools designed to generate student bodies that are diverse in terms of race, ethnicity, disability status, and other characteristics; they could use socioeconomic categories to mix students; they could charge each school receiving public support to demonstrate how it advances social integration (whether across racial, ethnic, gender, language, or other lines of difference) through school enrollments, curricular content, and ties to varied communities. Should schools be charged with social integration anymore? If not, should other social institutions pick up this task? The social science of social integration, itself a legacy of Brown, is a central resource for addressing these questions.
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Social Science in Brown’s Path

Social Contact and Integration Revisited

[S]ubstantial bettering of social relations waits upon the growth of a scientific social psychology.

—John Dewey1

The architects of Brown v. Board of Education soldiered through long struggles and many obstacles, but even they would probably be surprised by the state of affairs emerging half a century following the decision. Brown influenced expanding use of social sciences by lawyers pursuing social change and especially educational reforms. The state of racial integration in education might be stunningly disappointing, but Brown has also produced unexpected dividends addressing historic educational disadvantages based on gender, disability, language, immigrant status, poverty, sexual orientation, and religion. This dual legacy of disappointment and promise raises profound questions about the priority the nation gives not just to equal opportunity but also to social integration, the movement of individuals from previously excluded or subordinated groups into the social mainstream where they can join others in pursuing opportunities and enriching society. Because this aspiration gained support from social science evidence in the Brown litigation itself, this chapter considers the strengths and limitations of social science research on social integration, including research launched in the wake of the Brown litigation. The boost Brown gave to the field of social psychology to advance racial equality has some irony, given the reliance by defenders of racial segregation on eugenics and other “scientific” theories of their day. The contribution of social psychology to the cause of racial justice is particularly contested, as many critics have contended that its use contributed to narrowing policy debates to a focus on psychological damage rather than structures of racial oppression and the role of community supports in academic success.2 It might even be fair to conclude that when it comes to racial relations in the United States, there is more success in the growth of the research field studying social integration than there is success in actual social integration.

Hence, paying attention to contemporary social science in assessing how social integration affects academic achievement, social cohesion, individual development, economic and social opportunities, and civic engagement and democracy means remaining mindful of the limitations of research and continuing to subject its assumptions to scrutiny. Research methodologies have improved and offer insights into other possible social institutions or practices—including afterschool and summer programs for young people, military and national service, and integrated workplaces—that could advance social integration if public schooling no longer pursues it as a central task. The chapter closes by revisiting the prospects for enhancing social integration through schooling, while inviting continuing reassessment of the reach and limitations of social science as a tool to address such issues.

Social Science in Brown

“Since its inception, American social science has been closely bound with American Negro destiny. Even before the Civil War the Southern ruling class had inspired a pseudoscientific literature attempting to prove the Negro inhuman and thus beyond any moral objections to human slavery,” wrote Ralph Ellison in 1944.3 Brown marked a turning point in social science, or claims in its name. In the decades before the litigation, advocates proffered social science to justify racial segregation, and studies in turn supported prejudice and stereotyping on the basis of race, gender, ethnicity, and disability.4 The tide began to turn when the Carnegie Corporation commissioned a study by Swedish economist and lawyer Gunnar Myrdal. His 1944 book An American Dilemma provided massive economic and sociological data and condemned racial segregation for preventing African Americans from fully participating in American society and for sustaining the prejudices that reinforced their exclusion.5 The lawyers working with the NAACP explored potential sources of social science evidence to support their challenges to segregated schooling. Thurgood Marshall recollected in 1977 that his use of social science represented an effort to prove actual damages from segregation: “I went to the basic principle that if you had an automobile accident and you are ‘injured,’ you have to prove your injuries—you had to put on [the stand] a doctor, and the doctor will explain what your injuries are and how you are damaged. So I said that these Negro kids are damaged, we will have to prove it. Everybody said, ‘You’re crazy.’ I said, ‘How can you prove it?’”6 Marshall and the NAACP team drew on not only Myrdal’s work but also testimony that Robert Redfield, an anthropologist from the University of Chicago, had given in the NAACP’s 1946 challenge to the whites-only admissions policy of the University of Texas law school in Sweatt v. University of Texas.7 Redfield emphasized that no racial characteristics were relevant to either the education at issue or to the reaction of the Negro student to the learning environment.8 Redfield joined other social scientists in offering testimony in subsequent cases challenging state-mandated racial segregation in public elementary and high schools.9

The NAACP lawyers most famously relied on studies conducted in the 1930s and 1940s by Kenneth B. Clark and Mamie Phipps Clark (stemming from Mamie Clark’s master’s thesis) that indicated how Negro children internalize negative ideas about their race.10 In their study, the Clarks presented black children with dark-skinned and light-skinned dolls, asked them to choose “the bad doll,” and found that most of them picked the dark-skinned doll.11 Thurgood Marshall and Robert Carter at the NAACP Legal Defense Fund drew the Clarks and other social scientists into the litigation not only as witnesses but also as participants in the entire assault on segregated schools argument.12

In the planning stages of Brown, many of the NAACP lawyers resisted using the doll studies. According to one observer, Spotswood Robinson “thought it was crazy and insulting to persuade a court of law with examples of crying children and dolls,” and William Coleman was heard to comment: “Jesus Christ! Those damned dolls! I thought it was a joke!”13 Testifying for the Commonwealth of Virginia, psychologist Henry Garrett castigated the doll studies for relying on students who themselves were resisting segregated schooling.14 Law professor Edmond Cahn and a student coauthored a note in the Yale Law Journal 15 that questioned the Clark study’s methods and findings,16 immediately after the study was presented in the NAACP briefs.17 Dr. Henry Garrett, the sharpest critic of the NAACP’s social scientists’ position, was particularly invested in the political project. He organized a group of scholars devoted to preventing racial integration and promoting the ideas of eugenics and “race hygiene.”18 He also openly and avidly participated in neofascist and ultra-right-wing groups.19 His views were treated as mainstream; he served as president of the American Psychological Association in 1946 and chair of the Psychology Department at Columbia University from 1941 to 1955. Yet what was mainstream remained so up for grabs that Garrett’s criticisms of the Clarks’ work ultimately proved no challenge to Kenneth Clark’s own professional stature. The shift in prevailing views was complete by the time Clark assumed the presidency of the American Psychological Association in 1970.

The doll studies, while salient to many observers, in fact played a modest role in the evidentiary base for the litigation. While Brown was pending, Kenneth Clark published a 1953 essay presenting many potential uses of social science in contesting prevailing social assumptions and in bolstering the legal challenges to racial segregation. According to Clark, the doll studies were relevant in that they showed how racial segregation interfered with the personality development of both Negro and white children and communicated the inferior status of Negroes. This focus on the harms done to black children neglected harms done to whites and others, offered no insights into the social psychology or material effects of racism, and failed to acknowledge how stereotypes can be self-fulfilling prophecies.20 Clark noted that social science could demonstrate that racial classification should be viewed as irrelevant to schooling because there are no psychological or biological differences inherent in racial identity; racial segregation harms society as a whole because it impairs communication and increases mutual hostility and suspicion across racial groups; desegregation improves interracial relations and social stability; and successful desegregation in elementary and secondary schools is even easier than in graduate and professional schools because younger students are even more flexible than older students in attitudes and behavior.21

Introduced in four of the five trials ultimately combined into Brown, this social scientific analysis drew cross-examination but faced contrary social science testimony in only one of the suits.22 In that suit, the state of Virginia called three experts (a psychiatrist and two psychologists) who testified that personality effects of segregation could not yet be determined through social science studies and that residents of Virginia were not ready to give up their segregated schools. Yet even these experts for the state testified on cross-examination that segregation would be stigmatizing and produce feelings of inferiority.23 Clark concluded: “Now that the precedent of admitting social science testimony has been established, it is certain that social scientists will be used in similar cases in the future.”24 The research and testimony of the social scientists offered a way to question widespread assumptions not only about segregation but also about the inevitability or naturalness of attitudes held by whites and blacks about race. Raising such questions would challenge the state defendants’ efforts to justify racial segregation as natural, inoffensive, or socially beneficial.25

Swimming in a sea of contests over social practices and their meaning, Clark sought to anchor social science in the hard sciences. He explained how the social scientist pursues the collection and interpretation of data with care and objectivity, while also being “clear and courageous in his social values.”26 This apparent tension between objectivity and social or political commitments could be resolved, he argued, through adherence to the duty to pursue the truth, despite potential conflict with dominant community beliefs. Competent social scientists could produce conflicting testimony, as had already occurred with competing psychiatric testimony about the sanity of particular criminal defendants.27 But social scientists could also describe consensus when it emerged; and in that spirit, the Society for the Psychological Study of Social Issues produced a report that was later reworked into a brief filed in Brown on behalf of prominent social scientists.28

By the time the Supreme Court considered the constitutionality of “separate but equal” schooling, the Court itself had already produced a sufficient set of legal precedents to provide legal doctrine to support the rejection of racially segregated schooling under the equal protection clause. The Court had concluded that deprivation of access to peers and the social networks in which they do and will operate violated constitutional requirements in the context of law school education in Texas.29 The Court directed that an African-American student pursuing graduate studies in education in a state university was entitled to the same instruction and opportunities as other students—and that this entitlement is not fulfilled through separate facilities.30 Having rejected separate facilities in graduate and legal education, the Court left open what the courts would do about the “separate but equal” doctrine as applied to elementary and secondary schools or other social institutions. The Court did not explicitly overturn Plessy v. Ferguson, 31 the key precedent holding that equal protection of the law could be secured through “separate but equal” facilities.32 Even though five members of the Court seemed ready to overturn that doctrine, there initially was no rationale around which they or the rest of the justices could unite.33 As newly appointed chief justice Earl Warren stepped into Brown, put over from the prior year for reargument, he told his colleagues that segregation could only be defended on the belief that blacks were inferior to whites.34 Justice Frankfurter considered how history refuted allegedly scientific grounds for viewing blacks as inferior.35 Chief Justice Warren’s unanimous opinion rejecting Plessy and segregated public schooling was short in length and short on doctrinal analysis. It responded to concerns about public resistance and postponed the remedial question until the following year.

In this context, Chief Justice Warren included the famous footnote 11, listing seven works by social scientists to his opinion’s rejection of Plessy’s separate-but-equal doctrine.36 The offering of social science evidence to the Court provided an additional and potentially legitimating ground for the decision,37 while also creating fodder for more public debate. Scott Brewer characterized Brown’s use of the footnote as “a remarkable culmination of the legal realist project of taming abstract legal propositions with the whip of social science.”38 The defendants and many later commentators criticized the Supreme Court’s reliance on the social science evidence in footnote 1139 by citing flaws in the research, especially the studies by the Clarks.40 Many, of course, were just waiting to pounce on any possible grounds for attacking the landmark decision. Whatever the actual influence of specific social science research on the justices, the sociological flavor of their decision struck many as more salient than its legal basis. The New York Times entitled a story on the opinion “A Sociological Decision: Court Founded Its Segregation Ruling on Hearts and Minds Rather Than Laws.”41

In his book The Warren Court, Morton Horwitz deftly read the famous footnote 11 in Brown as a window onto conflicting theories of constitutional interpretation. According to one theory, constitutional requirements change as society changes; according to another, the Constitution is constant, but cases can announce previous errors in judicial understandings of the world. Horwitz thus argued that the citation to “modern” psychological and sociological studies pointing to injuries that segregation inflicted on the self-esteem of black children allowed the Court in Brown to emphasize changes to society’s understanding of the meaning of forced racial separation through time.42 Yet at the same time, in ruling that “separate educational facilities are inherently unequal,” the Court announced that state-imposed racial segregation had always violated and would always violate the guarantee of equal protection. Reliance on social science in this sense involved exposing the nature of an unchanging reality even as people needed new research studies to come to new understandings of that reality.

Using social science to challenge prevailing views is difficult if we think of social science as simply providing neutral tools for discerning reality. Human judges will inevitably at times make mistakes, whether they rely on fresh social science findings about new realities or instead on evidence supporting new understandings of unchanging reality. Even worse, social science findings themselves can be wrong when announced or wrong when reconsidered later. Some of the studies cited in footnote 11 in Brown have been challenged by subsequent research and improved research techniques, even as the footnote itself boosted reliance on social science in equal protection and civil rights litigation. Recently the Supreme Court considered but treated social science as inconclusive when it rejected the use of racial classifications to achieve voluntary school desegregation.43 These uses of social science all partake of the view that the project of this kind of research is to discern a knowable social reality. Social science offers, then, an imperfect but important lens on that reality, which is germane to judicial assessments of the constitutional meanings of equality and liberty.

A contrasting approach treats social science itself as a project of social interpretation, a project informed by values and politics rather than value-neutral discovery.44 Even though this conception puts at risk the authority that litigators may hope to obtain by relying on social science research, it offers insight into the project of meaning-making at work in constitutional litigation.45 Nowhere is this project more evident than in constitutional litigation over schooling where the fights among lawyers and experts reach into the very distinction between law and society, with certain understandings of society themselves at risk of being illegal.46

Social Psychology in Brown’s Wake

Despite or perhaps even because of its controversial role in the Brown litigation, social science has emerged as a key arena for pursuing the project of social integration.47 With the development of social science applications to not only race relations but also social relations across lines of language, culture, gender, and disability, the discipline emerged as a growth industry. But it is also a contested terrain and a resource equally available to public officials and advocates with competing views of what law and policy should require and permit.48

The key figure in the development of the social science of social integration was Gordon Allport. Despite Kenneth Clark’s suggestion, he initially declined to get involved in Brown,49 but he eventually joined thirty-four other eminent social scientists in the brief submitted before the Supreme Court.50 Already famous for his work on the concept of personality, Allport supported the role of psychologists in social reform and emerged as a leader of applied social science in these efforts.51 At that time, Allport served as chair of Harvard University’s Department of Psychology. He had been elected president of the American Psychological Association in 1938 and moved the field toward greater attention to political and social issues.52

Just before the Supreme Court issued its decision in Brown —three years after the initial underlying cases began—Allport published his book The Nature of Prejudice.53 The book spurred decades of research into the dynamics of intergroup relationships and launched a period of ascendancy for the field of social psychology in addressing prejudice and intergroup relations, alongside other disciplines, including history and economics.54 Allport’s focus on prejudice reflected both the social context of his own youth, which included American racial relations, the Holocaust, his own work during World War II with refugees, and his supervision of graduate students studying prejudice.55 He urged attention to “ethnic” rather than racial categories in order to acknowledge treatment of group differences in terms of “physical, national, cultural, linguistic, religious, or ideological” traits.56

The 1954 publication of The Nature of Prejudice drew broad attention. Soon heralded as a classic, Allport’s book examined the sources and dynamics of in-group and out-group relations. Allport argued that casual contact between people is not likely to overcome prejudices but maintained that “[p]rejudice (unless deeply rooted in the character structure of the individual) may be reduced by equal status contact between majority and minority groups in pursuit of common goals” and sanctioned by the institutional supports of law, custom, or local culture.57 This idea, soon called “the contact hypothesis,” informed desegregation efforts by positing that interracial attitudes improve through contact across racial lines when organized as cooperative activities among people of equal status. In a later edition of his book, Allport commented on the efforts to desegregate public schools and offered a critique of the gradualism adopted by the courts in light of the “all deliberate speed” standard offered by the Supreme Court in 1955. Allport suggested that while many white communities generated opposition in the face of the gradualist approach, swift change could reduce opposition by presenting the status of a fait accompli and leaving less time for opposition to build.58

Critics who may not have even read Allport’s work argued that court-ordered desegregation oversimplified the steps necessary to overcome attitudes associated with centuries of raced-based social hierarchy. The problem seems to have been anticipated and well described by Allport. He contended that if contact occurs in the midst of hostility or with no change in the status differential between groups, it can reinforce and deepen negative stereotypes. Allport had been clear from the start of his work that the contact must take place under favorable circumstances for hostile attitudes to diminish.59 Contact is a necessary but hardly sufficient predicate for reducing prejudice.

Allport’s own work predicted that simply mixing students without eliminating the hostile environment would yield little positive change in attitudes. So he would not have been surprised that the first decades of school desegregation produced a mixed record on the dimension of improving inter-group relationships and decreasing negative racial stereotypes. Researchers found the initial results of desegregation orders disappointing even when they yielded lessons for improving future efforts.60 One review of the initial decade of controversial court-ordered desegregation observed that “in 16 percent of the desegregated schools examined, the attitudes of whites toward African Americans became more favorable over time or were more favorable than those in comparison schools that were segregated. In the remaining schools, there were either no changes over time or no difference between desegregated and segregated schools (36%) or attitudes became, or were, more negative (48%).”61 Yet over a longer time frame, studies show that blacks who attended desegregated schools were more likely to work in integrated settings and have white friends, live in integrated neighborhoods, and send their children to desegregated schools than blacks who attended segregated schools. Relatedly, whites who attended desegregated schools were also more likely to work in desegregated settings.62

Although Allport’s book did not itself appear before the decision in Brown, it oriented academics and journalists to the factors affecting prejudice and increased attention to the role social science could play in the process of reforming schools. His work is widely seen as the foundation for generations of research and remedial social programs.63 Scholars following in his footsteps have pursued the lines of inquiry he opened into the social cognitive processes people use in categorizing others, the motivations of self-enhancement and material gain behind prejudices, social process such as language that maintain and transmit biases, and potentially useful social interventions to reduce bias.64 Newer research emphasizes the interactions between social environments and an individual’s psychological structures in the development, maintenance, and modification of bias.65 It also shows how conflicts over resources interact with intergroup biases.66 Brown itself spurred interest in these topics and inspired scholars to examine the processes of internalized prejudice, unconscious dimensions of prejudice, and variations in how individuals respond to group-based ideologies.67 Other studies illuminate how efforts to eliminate social categorization and to develop overarching identities spanning subgroup membership can reduce prejudice.68 Multicultural education efforts, diversity training, intergroup dialogues, and cooperative learning efforts each can be traced to insights from the contact hypothesis.69

In the wake of Brown, then, social scientific research has become a central medium for evaluating desegregation and other equality initiatives and even for working out which potential legacies of Brown are worth pursuing in theory and in practice. There is a risk of some circularity in citing research that is itself a subject of inquiry. This chapter considers critiques of social science even as it turns to its products for evidence and analysis. This strategy acknowledges how the pervasiveness of social science data in legal and public policy discussions is itself one of the repercussions of Brown.

Legislative and judicial uses of social sciences since Brown invite close analysis of their frames of reference and the political projects implicit in the work. To see the political projects in the work is not to debunk the social science or the legal arguments as shams. Instead, both law and social science emerge as tools for struggles over meaning and social interpretation, and ongoing scrutiny of the assumptions and effects of expert work remains an important task.

Assessing Brown’s Effect on Social Integration in the United States

A frank assessment must credit the landmark Brown decision with helping to launch judicial and legislative initiatives to end official racial segregation in schools, Southern backlash and the governmental failure to produce racially integrated schools, but also mars mobilization in response. However disappointing the patterns of school enrollments had become more than a half century later, the same historical distance shows how Brown initiated a dramatic change in day-to-day practices in the United States around race, for example, the ending of Jim Crow laws. In the first decade of the twenty-first century, some African Americans, Hispanics, and members of other racial minorities have reached the pinnacles of academic, economic, social, and political achievement, including the presidency of the United States. Yet the “color line” in more subtle ways still matters significantly to the life chances and social worlds of individuals in the United States. Racial divides in the country persist and grow as 49 percent of incarcerated individuals are African Americans, although they comprise only 13 percent of the general population.70 Mexican Americans remain concentrated in particular residential neighborhoods and in blue-color jobs; mobility for subsequent generations is impaired by every setback in the larger economy.71 This is the context supporting the conclusion that “throughout the twentieth century America was, as it remains, one nation divisible, with liberty and justice for some.”72 The NAACP lawyers targeted schools in the Brown litigation, so the remaining and growing racial separation in American schools is especially sobering. The most separated students are white students, who, due to residential segregation by race and class and white flight from officially desegregated schools, on average attend schools that are composed mainly of other white students.73

Honest evaluation of Brown should also catalogue how, in its wake, advocates undertook similar efforts to achieve equality in schools on the basis of types of diversity beyond racial identity. In each context, advocates encountered ambivalence over whether equality calls for separate instruction or integration across lines of difference.74 Social separation or integration across these lines also affects the life chances of individuals and the character of the society and the polity.

Amid widespread disenchantment with racial desegregation and ongoing concerns about shortfalls in student achievement, political movements for “school choice” gained speed and accelerated the development of experiments with varied forms of separate instruction based on various lines of student identities and interests.75 Rather than realizing the dream of the “common school” where students of all backgrounds would join together in shared preparation for the tasks of citizenship, school reforms at the turn of the twenty-first century challenged the very ideal of a common-school experience. And the Supreme Court’s distaste for racially conscious measures produced a world in which the only explicit restriction on the kind of school that can be supported through a public charter, public magnet, or voucher for private school tuition is the prohibition on taking individual students’ race into account, even if the goal is to create a racially integrated school.76

Equal opportunity remains the undisputed goal for American schools, and in that respect, Brown endures. Despite the Supreme Court’s own refusal to declare a federal constitutional right to an education,77 the Court extended Brown when it rejected the state exclusion of the class of undocumented students from public schooling, and state and federal governments have elaborated the meaning of and commitment to equal educational opportunities for all children.78 When a conservative Republican president embraced the phrase “No child left behind” as the new mantra, he only prompted a dispute over credit for the phrase, not over the ideal, and he came under criticism only by those who questioned whether the resources allotted betrayed an insincere commitment to that ideal.79

As a public goal, the No Child Left Behind Act represents a national commitment to minimum levels of opportunity for each child to succeed, as measured by standardized tests established by the states. The Act has also supplied an organizing focus for the work of schools around the country. The Act has yielded mixed results, even in terms of only the narrow measurement of scores on tests that each state can prescribe and modify—and those states can and do lower their standards to try and boost results. The stark variation in the quality of schooling in America is most striking. The disparities in school expenditures and governance ensure that students’ racial and socioeconomic profiles continue to skew their chances for access to the best publicly provided schools.

Advances in the educational and economic opportunities for girls and women are notable yet are often more constrained than those for boys and men. Still, in some communities—notably among African Americans and Hispanics—girls and women reach greater educational and economic attainment than boys and men, and nationwide more women are pursuing postsecondary education than men.80 Hence, gender equality remains elusive yet complicated. Individuals with disabilities, assisted by shifts in public policies, have more educational and employment opportunities than in the past but nonetheless often face social misunderstandings, isolation, and, more recently, backlash against the social policies designed to help them.81 Immigrants face periodic waves of resentment and have varying patterns of success in joining the educational and economic mainstream in the United States.82 Political reactions against bilingual instruction and the public use of Spanish reflect tensions between different communities, even as Spanish rather than English had become the dominant or exclusive language in many neighborhoods in the United States.83 Some who predict increasing global interdependence seek fluency for themselves or their children in Mandarin Chinese, Arabic, and other languages. Dramatic growth in the number of Islamic and Jewish parochial schools and the size of their enrollment proceeds (still involving small absolute numbers), even as Catholic schools, often serving low-income students of diverse religious backgrounds, struggle for sufficient resources to remain open.84 In fact, Catholic school enrollments have dropped by half (from a high of five million) since the 1960s.85 Attending to evidence at the level of basic facts—what are the patterns of social mixing in schools and allocation of educational opportunities—remains a valuable undertaking, for advocates, policy-makers, parents, and the larger community.

Diversity and Social Integration

A national public culture exhibited in laws and popular media has come to emphasize the value of diversity in education, work, and society. Intermarriage across racial and religious lines in the United States has increased, and same-sex marriage is lawful in a growing number of states. Yet many individuals do not have personal friends or connections with people who differ from them in terms of race, immigrant status, socioeconomic status, disability status, sexual orientation, or religion. Strikingly, one researcher suggests that increased diversity in a society is associated with increased levels of disengagement and distrust, not only across groups but within groups.86

Given this background, school choice policies that increase educational opportunities for elementary and secondary students could advance the commitment to equal opportunity but could also exacerbate patterns of separation along lines of group identity. Whether the school is public or private seems less important to educational opportunity than whether more seats are open at good schools with effective teachers, especially for families who otherwise could not afford good options. If this means growing schools with specialized missions—such as gateways to medical careers or Arabic language and culture—and drawing self-selected students, it may be worthwhile. Public charter schools, vouchers for private schools, and other initiatives prompting smaller, mission-focused schools can draw new talent and keep gifted educators in the often exhausting work of teaching. Some current school reforms bring energy, focus, and resolve and show promise for generating high achievement and pathways to college and successful careers.

With energy and resources flowing to school choice initiatives, what then is and should be the fate of the vision—and experience—of a common public school with students of all backgrounds? School choice can worsen the already high levels of racial and economic separation among American schoolchildren.87 Charter schools also draw in students with disabilities in significantly smaller percentages than do traditional public schools. Those students with disabilities who attend charter schools often find themselves at institutions that are substantially separate from mainstream populations,88 as such schools choose either to specialize in accommodating students with disabilities or broadcast their inability to do so.89 Some parents appreciate the schools specializing in educating students with autism or learning disabilities, while others question the growing segregation of their children through such schools.90 English-language learners may also be sharply underrepresented in charter schools.91 School choice, through charter schools especially, is working at least sufficiently that districts at risk of declining enrollments turn to marketing to try to win students back to the mainstream public schools.92

Many dismal schools remain. Even among those schools with new mission and purpose, what happens to social integration and shared preparation for the tasks of citizenship if they are no longer the responsibility of schools? The fundamental divide between schools for wealthy and for poor communities persists, and that divide resists reforms, given the tradition of local control. Racial separation emerges now “de facto,” as a result of “choices.” Many white families make choices simply assuming that suburban schools in relatively expensive communities offer better opportunities for their children, and the continuing economic, social, and cultural constraints confine more families of color to urban schools.

Jennifer Hochschild and Nathan Scovronick explain in their book The American Dream and the Public Schools that Americans believe that each child “should have an equal chance to succeed” but parents “will continue to try to use the fruits of their labor to secure an advantage for their own children.”93 Perpetuating difference and inequality while expressing the ideal of equality, American schools profoundly reflect and extend socioeconomic differences. The tension between equality and parental choice goes even deeper, for the public commitment to educate each child at times conflicts with the constitutional assurance that all parents can pursue the education that fulfills their priorities for their children in terms of identities and affiliations.94 For decades, private school enrollments in the United States have hovered around 10 percent of the school aged population, and now this group is joined by those taking advantage of publicly subsidized school choice. Diminished opportunities for social integration arise with each new deliberate experiment of separate schooling, since each draws a self-selected group more homogenous than the society as a whole.95 But new schools could also be constructed to draw in diverse student bodies and promote mutual appreciation and cultural competence.

Mixing students of different backgrounds and identities may improve their academic achievement. Obtaining better information about when and why this is true is a complex and promising task for policy-makers. But mixing students across lines of difference and helping them forge a sense of shared purpose and experience carries distinctive values that are captured by the ideal of integration. That ideal moves beyond sheer presence in the same schools to participation in a shared community of mutual respect and common goals within a diverse student body.

Social integration at its best (1) overcomes and prevents stereotyping and dehumanizing; (2) promotes not just tolerance for those who are different but mutual engagement, mutual appreciation, and the ability to take the perspective of another; (3) assists individuals in relating well to diverse others and in working together in mixed groups to solve problems and perform other tasks; (4) advances the resource of social capital and networking across different groups; and (5) reduces conventional lines of division through the creation and support of crosscutting groups, overarching identities that nurture a sense of solidarity and civic membership, and reduction of the lines of social hierarchy that have constrained individual opportunity in the past. If education from kindergarten through high school neither accomplishes nor aspires to pursue social integration,96 this goal could be pursued through children’s after-school and summer programs, military and national youth service, and workplaces. Each of these alternatives represents efforts worthwhile in their own terms as well as potential avenues for integrating people from different walks of life. Yet none would be as universal or potentially effective as schooling. The integration ideal deserves to be revisited and defended as a crucial element of preparing individuals for successful and productive lives as workers, parents, and civic participants in a pluralistic, democratic society.97

Benefits of Social Integration

Academic Achievement, Socio-economic Mixing, and the Example of Department of Defense Schools

Recent work by social scientists helps address the correlations between mixing different kinds of students and academic achievement in different kinds of schools. Researchers also explore when and how mixed groups improve the ability of individuals to feel connected with and able to take the perspective of others, although this research may reflect societal assumptions still in flux. Further scholarship identifies the value of diversity to team-work and creative problem solving. A review of all of this work must be tempered with the reminder that data gathering, model building, and other tools of social science can be flawed and in need of revisiting. Social science research projects must always be understood as works-in-progress trying to interpret the world.

Student achievement patterns differ markedly across schools in the United States. These variations may correlate with patterns of parental socioeconomic class status, but they may also correlate with the racial composition of the school or with concentrations of students in the statutorily mandated “individual education plans” to address disability issues, language learning, or single-sex instruction. The causation behind differences in student achievement is notoriously difficult to pin down, but it may well reflect differences not only in teachers’ abilities but also in teachers’ expectations of different kinds of students. When teachers have unconscious stereotypes and prejudices about the capacities of students based on their race, ethnicity, gender, disability, or other characteristics, students respond; teacher expectations are robustly associated with student performance, as are students’ senses of belonging in the class and in the school.98 Student achievement patterns also tend to echo different kinds of engagement by parents in the school, as well as different levels of parental education and income.99

Although the evidence is partial, achievement, measured on standardized tests, seems to improve for many students in settings that are racially integrated and in settings that mix middle-income and lower-income students. White students’ test performance has been unaffected or improved by racial desegregation, while the performance of black students has demonstrably increased in desegregated schools.100 Black and Hispanic students showed the greatest gains in academic achievement from racially mixed schools, with results apparently connected to school integration rather than increased funding.101

Richard Kahlenberg’s argument for assigning students to schools by socioeconomic status reflects another kind of issue used to justify social integration to boost academic achievement.102 Identifying predominantly middle-class schools as the ones where most students succeed, Kahlenberg traced the influences of peers, parents, and teacher expectations found in middle-class schools as strengths that could be extended to economically disadvantaged students.103 Moreover, assigning students to schools on the basis of socioeconomic characteristics, unlike assigning them based on the racial identity of individual students, is permitted, because the Supreme Court has rejected heightened judicial scrutiny of wealth-based distinctions.104 Class-conscious politics could be less divisive and more effective than racial politics in building winning coalitions.105 Still, political opposition is likely, and flight of the middle class would be a serious risk. Kahlenberg addressed this risk without commenting on what it indicates about the attitudes of middle-class parents toward social integration. He predicted that a school reaching 50 percent enrollment of low-income students would hit a tipping point prompting middle-class parents to remove their children. On that basis, he recommended that no more than 50 percent of students in any given school be eligible for reduced-price lunch.106 He also proposed a choice-based school assignment scheme that would allow parents to list first, second, and third choices from among district schools in order to allow the school administrators to achieve an appropriate socioeconomic balance for each school.107 And he described three school districts that already pursue this kind of policy with educational and political success.108

There is much to admire in the pursuit of socioeconomic integration in schooling. First, it is constitutional. Kahlenberg correctly anticipated that the Supreme Court would object to voluntary plans to produce racially mixed schools.109 In addition, a focus on socioeconomic integration in grades K–12110 could guarantee every student access to a middle-class school—in terms of the predominant student body and characteristics of school culture—as a route to school equality. The overrepresentation of blacks and Hispanics in the most impoverished settings makes targeting socioeconomic disadvantage a strategy of racial as well as redistributive justice.111 Yet issues posed by legacies of racialized exclusions, stereotyping, and disadvantage remain. Socioeconomic mixing would not necessarily increase the degree of racial mixing. Most analysts conclude that because the lion’s share of impoverished people are white, socioeconomic integration in fact would not by itself produce racial diversity.112 The simple focus on socioeconomic integration, without thoughtful attention to race, is unlikely to halt segregation in a world where white parents, given the choice, select public or private schools enrolling many nonwhites.113 Kahlenberg himself advocated racial mixing as long as it was lawful, although his emphasis on this point sought to combat prejudice rather than to boost student achievement.114 Yet white parents may be choosing predominantly white schools because they want their children to be with children who perform well on tests, children who, given the racial gap in school testing, are disproportionately white.115

A deeper problem pertains to the step from mixing to integration: from sharing the same space to sharing the same communal dreams, respect, friendship, and sense of membership. Kahlenberg assumed that simply being in the same school with middle-class students will produce a sense of membership and shared aspirations for poor kids. A strong positive school culture may produce this collective identity—if other barriers do not exist. Unfortunately, racial differences remain a barrier in too many settings. The racial achievement gap persists even in integrated middle-class schools, even among African Americans and Hispanics who are themselves middle class, and among academically motivated and focused students of color.116 To alter current patterns of racial and cultural differences in school achievement, the solution of socioeconomic mixing must be combined with counterprogramming, challenging the assumption that it is a white middle-class school that makes room for non white low-income kids and drawing also on the critical perspectives and experiences of children of color and poor families to make an inclusive school. Further work is needed to create truly inclusive cultures of achievement and respect.117 Pedro Noguera, an expert on the racial gap in achievement, concluded from his research: “I fundamentally believe that educating all children, even those who are poor and non-White, is an achievable goal, if we truly value all children. Of course, that is the real question: Does American society truly value all of its children?”118

Teaching methods, communication styles, and basic assessments of students’ motivations need to change if each student is to feel really valued and to perceive equal opportunities. White teachers in one study proved effective in assessing the motivation and interest levels of their white students, but their perceptions of their students of color failed to match those students’ own understandings of their interests and motivation levels.119 Devising culturally relevant pedagogies, acknowledging the persistence of racial and ethnic stigma, and openly demonstrating commitments to respect and ensuring equal chances for all students could be crucial steps beyond mere mixing of students if the racial gap in achievement is to be closed.120

Absent careful attention, socioeconomically mixed schools too often are already settings for renewed racial segregation through academic tracking, special education assignments, and students’ own divisions in lunch tables and cliques.121 In a racially mixed school with racial tension, nonwhite peers harass studious nonwhite students for “acting white,”122 and white peers can exacerbate perceptions of “stereotype threat.” Socioeconomic mixing could make a difference in the educational opportunities available to many students and could produce some racial mixing, but on its own it will neither produce racial mixing in every district nor overcome the patterns of racial disparity in educational aspiration and achievement.

The record of schools run by the U.S. Department of Defense is instructive here.123 Governed and financed by federal legislation, 223 schools enroll 105,000 students, with 70 percent of them overseas and the rest attending Department of Defense schools in the United States.124 Resembling the composition of student enrollments in the state of New York, about 40 percent of the students in these schools are members of racial minority groups.125 These students are 58 percent white, 22 percent black, 10 percent Hispanic, and 9 percent Asian or Pacific islander; 7.9 percent are of limited English proficiency, and 8.8 percent are in special education plans.126 In 2007, the fourth-grade math achievement gap between black and white students in Department-run schools was nineteen points, compared with a national average of twenty-six points.127 Of the three schools with comparable or smaller gaps, the Department-run schools reported the highest average scores for white students and the second highest for black students.128 Similar results appeared with the eighth-grade math test and the reading tests for both fourth- and eighth-grade students. A recent report concluded that if the Department of Defense schools made up a state school system, “its 1998 National Assessment of Educational Progress (NAEP) reading and writing test results would rank it number one in the nation for minority students.”129 In terms of absolute results, only one state (Connecticut) ranks ahead of the achievement levels of the Department of Defense domestic schools, and only two (Connecticut and Maine) rank ahead of its overseas schools student achievement levels.130

This record of achievement would be notable under any circumstances, but it is especially compelling because the Department of Defense schools produce scores on standardized tests that are much higher than those predicted on the basis of students’ parents’ levels of education, occupational prestige, and income.131 Factors contributing to the accomplishment of the Department of Defense schools include a clear mission, clear standards and accountability, rich and varied instructional methods,132 and after-school homework programs at all schools.133 The schools make heterogeneous classes the norm in terms of student achievement rather than using ability groups or tracks. Hence, these schools integrate low-and high-achieving students and students with disabilities in the same room.134 A staff member told an evaluation team: “If we expose all of our kids to rigorous courses, this will go a long way toward bridging the minority gap. Especially in middle school, kids’ bodies and brains take them out of action for a while but they are still sponges. They are absorbing a lot around them. You don’t want to drop expectations for anyone.”135 In terms of resources, the Department of Defense has sufficient but not unusual levels of spending; while the Department’s schools spend 22 percent more per pupil than the national average, they spend less than the average high-minority-enrollment school district.136 They do compensate teachers at a level slightly higher than the national average,137 and the schools are “communally organized,” with high involvement by teachers and parents.138

Given the high level of transience as parents of children in these schools move, the same methods hold real promise for regular public schools that face similarly high rates of mobility. In fact, the student population turns over on an average of 37 percent each year in the Department of Defense schools, a higher rate of turnover than that in many troubled urban schools.139 Notably, the Department of Defense schools require parental involvement, including participation in parent-teacher conferences. That requirement could be pursued in public schools, although the structure of requirements and sanctions is obviously different for families involved in the military. The duties of military personnel with school-aged children include attending parent-teacher conferences and reporting back to supervising officers about participation in the educational programs of their children.140 Also harder to duplicate is the value placed on education and training that permeates the military community as a whole.141 Yet some of these steps could be copied in public schools, such as the Pentagon directive that teachers and principals at Department of Defense schools include parents in lunch-time concerts and reading nights.142 Given that the average enlisted person in the military has no more than a high school education and earns a modest salary, the academic success of their children reflects the combination of instructional methods, parental involvement, and cultural attitudes about personal accountability within the closed community making up the schools.143

The relatively successful level and quality of racial integration of the U.S. military, in addition, could play an important role in these schools. Although the overall racial composition of the Department of Defense schools resembles the composition of the public schools in the state of New York, almost 70 percent of the African-American students at the Department schools attend schools in which 60–80 percent of the students are white or Asian American. In public schools across the country, only 16 percent of African-American students attend schools with that high a proportion of white and Asian-American students.144 By ensuring high expectations for all students, reducing distractions from tension over group membership and status, and operating within the most racially integrated sector of American society,145 the schools run by the military reflect benefits from social integration. This is the only sector of American society where whites are routinely supervised by African Americans and Hispanics. Evaluators of the Department schools acknowledge the benefits of being “nested within a tightly-knit community life on U.S. military installations,” without illicit drug activity or gang violence, and with only 6.2 percent single-parent households, compared with the national average of 27 percent.146 The military culture and community and the commitments of teachers to ensuring that each student learns may be the most critical factors in the success of the Department schools.147

Social integration in the service of academic achievement takes a different turn with the issue of gender, given the varied findings of studies of coeducation versus single-sex education.148 The reliability of such studies with regard to girls’ academic achievement is hampered by the politicized context and limited settings for comparison.149

Assessing academic achievement for students with disabilities is complicated by the wide variety of disabilities, barriers to testing, ongoing disparities in access to the curriculum used for other students, and challenges ensuring the comparability of disabilities among students learning in different settings. Even given these limitations, there is evidence that for many students with disabilities, joining classrooms with their nondisabled peers is associated with higher levels of academic achievement, as is indicated by a metaanalysis of fifty studies.150 Another analysis found that those with physical disabilities who experienced integrated rather than segregated education were 43 percent more likely to be employed upon leaving school.151 One study showed improvement not only for the students with disabilities enrolled in the regular classroom but also for those without disabilities when compared with their counterparts in separated classrooms.152

The experiences and risks of harassment, bullying, and social stigma interfere with academic achievement. The targets tend to be members of racial minorities, girls, children with atypical gender presentations or who are perceived to be gay or lesbian, members of minority religious groups, students with disabilities, students learning English or speaking English with an accent, and immigrants. Bullying and peer harassment, in addition to interfering with academic achievement, bear potentially devastating experiences for the victims.153 Shifting demographic patterns could create new occasions for members of these groups, or for white students as they become less dominant in particular communities, to have to endure harassment or stigma, accompanied by risks of backlash and economic anxiety.154

Promoting Perspective-taking, Reducing Stereotypes, and Improving Individual Experiences

Communities and the nation as a whole cannot wait for racial integration to be achieved before they pursue equal educational opportunities. But putting integration aside risks perpetuating the stereotypes and disadvantages that hamper too many African-American and Hispanic students. School reforms that do not involve racial mixing can work to boost academic achievement for African Americans and for Hispanics, but then they deprive students from different racial and ethnic backgrounds of access to one another. Segregation during childhood predicts segregation during adulthood in work and home, and discomfort with integrated settings.155 Societies that organize schooling to reproduce lines of social division risk exacerbating these divisions and also create the danger that students in substantially separate schools will come to hold very different views of their society and polity.156 The waves of research on contact hypothesis indicate the effectiveness of cooperation toward common goals, the development of a common affiliation to reduce the salience of subgroup identities, and equal participation in activities to overcome stereotypes based on subgroup membership.157

Decades of social science research since Brown have shown how schooling children from different groups together can prevent social stigma.158 In particular, improved relationships are associated with interdependence and shared goals rather than competition.159 Racially diverse classrooms organized into cooperative learning groups tend to increase friendships, empathy, and liking for others of different races.160 A review of 515 studies involving 250,000 participants in 38 nations found contact between members of an in-group and an out-group reduced prejudice by (1) enhancing knowledge among the in-group about the out-group, and (2) encouraging people to empathize with and take the perspective of others.161 One scholar reviewed studies testing the contact hypothesis and concluded that “the research suggests that the contact should be voluntary, non-superficial, interpersonally oriented, have a high potential for friendship development and provide opportunities for informal interaction,” while emphasizing overarching group membership and common goals.162 Yet proximity—sharing the same school and the same classes—remains both necessary to and associated with the development of cross-racial friendship and reductions of racial prejudice.163 Students attending schools using team-based learning reported significantly more friends of other races than students attending traditionally organized schools.164

Research showing generally positive effects from contact with others extends to ethnic minorities and immigrants,165 groups separated by language and culture,166 students with disabilities,167 gays and lesbians,168 and people with different religions.169 Still, larger social narratives may dominate people’s experiences so that negative views persist despite intergroup contact.170 Sophisticated research is attentive to the interactions among social narratives, political power, individual psychological experience, and student achievement and can help explain how prejudicial assumptions and behaviors often continue despite contact when there is failure to establish equal status relationships. This may illuminate the debate over whether coeducation combats gender hierarchy. The prevailing social narratives about gender may be too strong for any actual contact to subvert them. There is some evidence for this explanation in the finding that teachers need to impose structure on classroom collaborations to guard against the likelihood that male students will take the lead in discussion and suppress dissenting views.171 Similar understandings animate arguments that single-sex classes can challenge gender stereotypes better than coeducational settings can, which can accentuate gender differences in students’ performance and even in their reported academic interests.172

Complicating matters here, the very scholarship advancing such views can itself be criticized for employing gender stereotypes and emphasizing girls’ emotional adjustment over academic achievement.173 On the basis of a metaanalysis of 713 samples used in 515 studies, two scholars validated the success of contact in improving attitudes across differences in racial, ethnic, gender, and disability status. This analysis underscored the importance of equal status, collaboration, authority involvement, and positive norms if contact is to yield a positive result.174 Even under these conditions, changes in attitudes are often gradual and may proceed through stages, including denial of difference and continued assertion of superiority, before moving to acceptance, valuing others who are different, and reassessing the status of one’s own group.175

Effects on academic achievement and group-based stereotypes are not the only measure of success from classrooms that mix students boys and girls and students who differ from one another along other dimensions. Promoting students’ ability to take the perspective of others who differ from themselves is another worthy and measurable goal.176 This ability, important for social relationships and ethical judgments,177 can be notably enhanced when students with disabilities learn alongside nondisabled peers.178 An advocate of inclusion classrooms described how Chris, a friend of Jack, a child with cerebral palsy, “noticed that Jack needed help getting his coat put on: his arms were stiff and the coat wasn’t flexible enough. Chris designed a coat for Jack that had zippers all the way down the sleeves, so Jack’s arms didn’t need to be bent to get his coat on.”179 Chris entered the coat into the State Young Inventors Contest and won a first place gold medal and a savings bond. Yet according to one poll, 70 percent of elementary school principals agreed that integration of students with disability has been pushed to undesirable extremes, with negative effects for all kinds of students.180

Both observational and experimental studies have found positive effects of educational exposure to racial and ethnic diversity, particularly on the development of more complex cognition.181 Law professor Emily Buss has interpreted recent psychological literature to show that a child’s interaction with “unlike peers” can facilitate personal and moral development.182 Exposure to numerous points of view and ways of life may seem like a crisis to a child who is overwhelmed by possibilities and forced to select among them, but over time such exposure can enhance personal development of autonomy.183

Experiences in schools with diverse student bodies may change something more fundamental than attitudes and stereotypes. By creating a sense of safety and inclusion, diverse classrooms can reduce harassment and experiences of victimization—but this requires altering the school culture and the implicit messages about who “owns” the school and who belongs there. African-American and Latino students in seventy diverse sixth-grade classrooms reported feeling safer, less harassed, and less lonely than their segregated peers.184 A sense of safety enhances academic achievement and personal well-being. Looking back on their experiences in diverse high schools, students in one study reported discovering later how comfortable and well-prepared they had become for living and working in a diverse society.185 Done badly, social mixing in schools can produce anger and distrust across groups; done well, it can promote mutual accommodation, shared values, and alteration of larger social patterns of structural inequality.186

Diverse Teams, Problem Solving, and Creativity

Another body of social science research is inspired by employers interest in the “twenty-first-century” skills of teamwork and creativity. Here, studies from both natural experiments and laboratory exercises indicate the power of diverse groups of people to work together, generate new solutions to problems, and exhibit other forms of creativity.187

For example, Scott Page’s research has drawn on the notion of “smart mobs” or “the wisdom of crowds.” This work shows that diverse groups are better at solving a variety of problems in work settings than homogeneous groups, even when rated higher on standard ability measures.188 Differences in socioeconomic class and schooling background matter here as much as differences in race and gender. Each of these dimensions of diversity demonstrably produce different perspectives, different knowledge, and different inferences about cause and effect, contributing to improvement in teams’ understanding, efforts, and results. Page emphasized that diverse groups “sometimes start out performing worse but end up performing better than homogeneous groups” if the members have felt that their identities have been validated and their contributions valued.189 Page has been careful to reject any claim that people’s social or demographic traits determine their cognitive tools or perceptions and instead has emphasized cultural and experiential differences as the source of differences in perceptions and approaches.190 His research may help to explain why cities with diverse populations across time and place so often create economic growth, artistic surges, and other indicators of productivity and creativity.191 The challenge for both small teams and large communities is to guard against tensions and mistrust across lines of racial, ethnic, religious, or other differences that risk undermining the gains from diversity. Other researchers addressing the value of diversity in classrooms have examined how individuals’ work in teams surmounts or bypasses intergroup tensions and holds promise of effective working relationships among adults in diverse settings.192

Social Capital, Networking, and Building a Sense of Commonality

Besides boosting creativity, friendships, social and political equality, and real opportunities for academic excellence, inclusive schools can increase social capital—the collective social networks that enable people to do things for one another. Connections enable people to find and keep jobs and to gain access to other social, cultural, and economic resources.193 Working together and sharing cultural experiences in school affects school retention and success and also promotes positive intergroup relationships in workplaces.194

These ideas about social connection echo long-standing claims about the common school ideal, even as they are backed by substantial empirical research. Robert Putnam has emphasized that the largest site of social capital in this country is in religious organizations, which depend on homogeneity with regard to at least one, and often multiple, dimensions of identity.195 His work also notes that this kind of within-group, or “bonding,” social capital risks keeping marginalized groups isolated from the mainstream.196 Even new immigrants to the United States build their social networks and their understanding of civics and how the nation works through coreligionists, as Peggy Levitt found in her studies of recent immigrant experiences.197 Many immigrants learn what is to be American by claiming their religious identity198 and acknowledging and tolerating difference.199

Schooling influences the range and depth of social bonds. This fact preoccupied the architects of public schooling in the United States, who aimed to foster a sense of national identity and craft within schools the communities that would support democracy. Horace Mann and other leaders of the common school movement in the 1820s through the 1840s thought that a religious but nonsectarian foundation for morality would provide the common base of social relations for an otherwise diverse population. Although Mann deposited his hopes in schools, he noted: “It may be an easy thing to make a Republic, but it is a very laborious thing to make Republicans.”200 Creating open, public schools would build a democracy in ways the exclusive elite private schools could not. The common school advocates sought to establish a Christian but nonsectarian foundation that would nurture a shared morality as a means of cultivating a nonpartisan understanding of civic duties and a common culture and set of virtues to equip people to engage in self-government.201 The public schools they created have been fairly seen as devoted to “Americanizing” immigrants. This Americanizing element triggered opposition and resistance by Catholic leaders, who in turn launched the successful movement for separate, private Catholic schools.202 Ironically, then, the movement for common schools set in motion the creation of separate schools and started the now-familiar gap between the rhetoric and the reality of inclusiveness in American education. As a further irony, urban Catholic schools at the end of the twentieth century were pursuing a mission of civic education that produced racially and religiously diverse student bodies, while urban and suburban public schools were becoming increasingly divided by race and class. With this inclusive mission, Catholic schools at the same time can offer the sense of belonging within a community in which parents, teachers, and other adults share commitments to the success of the students. These qualities are characteristic of other successful institutions—like schools run by the U.S. military.

The newer movements for charter schools and public schools organized around specific language or ethnic groups worry a variety of critics who fear that social divisions will grow and schools will fail to promote common identities and social ties. Charter schools, vouchers, and other innovations now shift schooling in America to multiple and varied options. The emerging question is whether school communities should be overtly divided along the lines of religion, race, disability, or ethnicity or should revive the aspiration to greater inclusiveness and commonality. If school choice produces school communities that reflect cleavages in the larger society, the strategy will risk undermining social solidarity and true equal opportunity even if it seems to strengthen prospects for individual student success.

Separate instruction often occurs simply because it enables teachers to focus on students with particular needs or interests. Hence, it often seems easier to pursue language instruction separately from instruction in other curricular content, yet such separation often leaves students who are learning English behind their peers in other fields while yielding high levels of ethnic, economic, and linguistic segregation, and missing the option of dual immersion, helpful to kids learning either English or another language.203 Separation of students by class and religion may also grow as nonimmigrant families react to the growing diversity within public schools. David Tyack suggested that as public schools became more pluralistic and egalitarian in the 1980s and 1990s, conservative groups reacted with the movements for vouchers and school prayer.204 This reaction recapitulated claims that modern schooling in practice marginalized traditional Christian groups.

Jonathan Kozol objected that small schools organized around racial or ethnic identities represent new forms of segregation and that even short-term improvements do not translate into long-term successes in test scores, much less in real learning.205 Kozol quoted a former principle who described an Afrocentric school as a local version of “‘your own Liberia but even with the pride the people feel, it hasn’t been successful.’”206 Richard Bernstein struggled with the discipline and spirit of high expectations that some Afrocentric schools may create but worried that such schools treat pride as external to school success and mastery, while other multicultural schools, in his view, lack serious study of cultures and instead propagate messages of difference and identity politics.207 Special classes or schools for students with disabilities, Steve Taylor argued, do not prepare people for living and engaging in competitive work in the larger community.208

Yet constitutional law scholar Kenneth Karst has argued that expanding the connections individuals have to groups defined by race, religion, family, occupation, sports, and hobbies can create new kinds of commonalities that could help to unify a nation otherwise subject to cultural divisions.209 Multiple crisscrossing connections can build a variety of ties that in turn soften what otherwise could be one or two deep social cleavages. Danielle Allen has suggested that friendships between people of different backgrounds in settings like schools affect the larger society because people carry those friendships into the political realm.210 She explained: “If a citizen sees the institutions of which he or she is already a part as a medium in which to exemplify the citizenship of trust-building, institutional reform will already be underway.”211 Given the multiple lines of differences within society, perhaps the key is to ensure schools produce shared experiences across at least some of them and over time enable students to develop ties with others unlike themselves.

Even if the ties are not individually powerful, they can foster identification with others and offer ingredients for the complex sense of self that all people use in creating their futures.212 As Peggy Levitt has noted, recent immigrants have discovered that asserting a religious identity is an acceptable way to be different and be American at the same time, and transnational religious identities are long-standing elements of the American scene.213 Close and sustained educational and social experiences can enlarge people’s sense of mutuality and appreciation for others from different backgrounds and alter old patterns of hierarchy and unequal status.214 If schools, increasingly separated by race and experimenting with separations by gender, language, immigrant status, and other identities, do not provide the locus for ties across difference, what other social institutions will?

Pursuing Social Integration Outside of Schooling

After-school and Summer Programs for Young People

If students do not attend schools or classes with others who differ from themselves, opportunities for such contacts could be created through after-school and summer activities. Within a district or across a region, after-school programs could draw students into organized activities such as sports and the arts, or they could offer academic enrichment and homework assistance. Both kinds of programs could be developed in settings that allow students of different backgrounds to interact in teams with shared goals. Using racial integration in sports as an example, the key is to allow students of different races to be on the same team, not to compete in a league where each team is racially homogeneous. The discipline and mission of military organizations and similar elements of voluntary youth service efforts are associated with high degrees of success in fostering not only the mixing of people from different racial, religious, and ethnic backgrounds, but also strong practices reflecting and strengthening mutual respect and solidarity. Military and national service organizations may achieve similar results across the differences of sex, sexual orientation, disability status, and socio-economic status. To date, though, it is in the area of racial integration that notable success has been achieved, with a key contribution stemming from the visibility of black leaders.

Military and National Service

Military service can also create socially integrated settings. Nations with mandatory military service often experience benefits from the creation of a common sense of purpose and identity, although circumstances of national jeopardy or aggressive military policies present drawbacks from these experiences. Military service can be a path for social integration even within a society divided by religion.215 The U.S. military, unlike the military in some other nations, has resisted efforts to embrace integration in terms of gender or sexual orientation.216 Increasing gender integration and the uneasy accommodations of the “Don’t Ask, Don’t Tell” policy are changing the U.S. military, although these developments do not yet offer powerful promise of military leadership across differences of gender and sexual orientation. President Barack Obama has indicated a commitment to ending “Don’t Ask, Don’t Tell” and moving to full integration of gays and lesbians in the military, although this will require an act of Congress. The capacity of the military to implement a new policy may offer the nation a powerful lesson about inclusion.

In the United States, the army remains the leading national example of intentional racial integration within a public institution.217 More than one million African Americans served in the segregated U.S. military during World War II. President Harry Truman’s 1948 executive order terminating segregation in the armed forces produced swift change in the leadership and organization.218 Not without difficult times, the process of racial integration in the armed services demonstrates the possibilities of major, positive change involving training and assessment of benchmarks to improve racial relations. In their landmark 1996 study, Charles Moskos and John Butler reported that blacks were three times more likely to say that race relations were at that time better in the army than in civilian life and whites were five times more likely to report the same conclusion.219 Officers are assessed in part on their ability to create an environment free of racial bias.220 Officers also rotate through positions of responsibility to ensure equal opportunity and a productive racial climate.221

Clear commitments to uncompromising standards of performance, combined with multiple opportunities for education, training, and mentoring, also seem to be important elements of the army’s success with racial integration.222 Involving participants in a common overarching cause that is itself a source of pride and fuel for a common identity no doubt contributes as well.223 Moskos and Butler note how fusing black identity, the civil rights struggle, and national identity in military discourse recognizes Afro-Anglo culture as core to American culture and has contributed to the military’s successful racial integration.224 Moreover, the sheer number of African Americans in the military ensures that “a sufficient pool from which to recruit black leaders… allows for the acceptance of features of Afro-American culture that enhance the organizational climate, and ensures that whites recognize the diversity among blacks.”225 Military experiences do more than mix diverse people; they integrate them into a team with a sense of common purpose, strong group affiliation, and measurable effects on intergroup attitudes.226 Nowhere has this been more dramatic than in the context of racial integration in the U.S. military.

The U.S. military has also demonstrated success in involving individuals with disabilities. Many notable American military figures, including General George S. Patton, a pivotal leader during World War II, and General William Westmoreland, who served as commander of the U.S. military advisors in South Vietnam and as the army’s chief of staff, had learning disabilities. The Reserve Officer Training Corps specifically accepts students with disabilities if they can handle the physical, medical, and academic requirements without assistance.227 The civilian workforce of the armed services and private contractors under contract with the military are governed by the Americans with Disabilities Act; and federal law mandates that at least 10 percent of the civilian workforce of all U.S. military bases be made up of people with disabilities.228 The U.S. navy reports that it has been ranked as the fifth best employer, including private sector companies, in employing individuals with disabilities.229 Perhaps the military’s tradition of racial integration since 1948 helps the services take a leadership role here; perhaps the military’s respect for disabled veterans contributes to an inclusive attitude. Further, the commitment to developing educational programs that work for a wide variety of recruits contributes to military schools’ success in teaching students of all backgrounds.230 Yet, in a society with a voluntary military, the military experience only reaches a portion of the population.

National civilian service could reach larger numbers and thereby advance the goal of social integration across racial, gender, class, disability, and other distinctions.231 Periodic proposals for national service beyond military service have cropped up in American politics.232 During the New Deal, the national Civilian Conservation Corps brought together young men (all U.S. citizens) from varied backgrounds to work on widely hailed environmental projects such as reforestation, but the racial segregation of the era persisted in this program.233 Some people have proposed mandatory civilian service with hopes that a universal program would enhance social integration and civil engagement and command response to domestic needs. To date, Congress has authorized only voluntary programs, coupled with the incentive of college aid. In 1989, Senator Sam Nunn and Representative Dave McCurdy proposed tying federal financial aid for college to service requirements.234 During his first presidential campaign, Bill Clinton embraced national service but as president faced considerable opposition to the cost and bureaucratic effects; so instead he launched AmeriCorps, a modest program that annually draws about fifty thousand college-aged participants, who engage in tutoring, building low-income housing, and supplying other free labor to local communities.235 After 9/11, with an emphasis on national security and patriotism, President George W. Bush and Senator John McCain briefly supported a larger national service program, but their efforts fell apart in the face of partisan politics.236 Senators McCain and Barack Obama both made national service a priority during the 2008 presidential campaign,237 and in April 2009, President Obama signed the Edward M. Kennedy Serve America Act, which reauthorized and expanded the AmeriCorps program started by President Clinton but did not elaborate on the particular goals to be advanced.

Explicit among the goals of AmeriCorps since its founding has been enhancing the civic ethic and developing cooperation and understanding among racial and ethnic groups.238 The program’s supporters often mention the chance to bridge racial, ethnic, and social divides in American society as one of its key benefits, along with the goals of enhancing civic engagement, advancing participants’ personal growth, strengthening communities, and meeting local needs.239 AmeriCorps encourages diversity in its participants. Approximately three-quarters of them have been female, matching the pattern of employment in the nonprofit sector (and mirroring the gender composition of the military in reverse). Most participants have had some college experience, and many have college degrees, and their racial and ethnic demographics appear to duplicate those of the country as a whole.240

Supporters of the more controversial idea of mandatory national service have emphasized its potential to provide cohesion and to acculturate diverse individuals, as well as to meet social needs, develop individual responsibility, and promote patriotism.241 Representative Charles Rangel promoted mandatory military service as a way to remedy the overrepresentation of members of racial minorities in the armed services and to produce a common experience of service.242 A similar argument would extend to civilian service. Supporters of voluntary national service suggest that positive incentives and the development of a cultural norm of service as a rite of passage would accomplish the goals of social integration and civic engagement without relying on coercion.243 National service as a rite of passage is a familiar notion in countries with mandatory military service. South Africa pursues a broader program, encompassing community service and aiming to foster social cohesion, promote nation-building, and develop participants’ technical and social skills.244 A similar proposal is under consideration in Great Britain.245

The rite-of-passage notion suits national service aimed at high school students as a transition to adulthood. Some national service proposals that seek to engage midcareer and retired individuals could attract mature people to offer their experience and skills to help address social needs while also advancing social integration among older populations.246 Research on existing national service programs emphasizes increased civic engagement and social trust among participants, though studies differ about whether participants develop a significantly increased appreciation of cultural and ethnic diversity.247 One doctoral dissertation found that participation in AmeriCorps increased social integration across different groups in communities that already had strong levels of social capital within homogeneous groups, which suggests that it is easier to extend existing social capital within groups than to generate it from scratch.248

Volunteer service has increased in recent years for both men and women, across ethnic and racial groups, and across age ranges; nearly sixty-two million Americans gave eight billion hours of service in 2008.249 Voluntarism among young adults (aged sixteen to twenty-four) is particularly on the rise. By making national and community service a priority during and after the 2008 campaign and election, President and First Lady Michelle Obama have sought to mobilize the energy of individual volunteer and organizations to tackle local and national needs. A new national norm of expected civic service could be a fruit of difficult economic times. Besides creating clearinghouses to connect individuals who want to serve in volunteer work settings, public and nonprofit organizations could use this moment to increase opportunities for individuals from different backgrounds to work together, building bridges across racial, ethnic, economic, and other differences.

Workplaces

National service, however promising, would for most people involve a relatively brief commitment rather than a transformation of day-to-day activities. The U.S. army has become the most racially integrated institution in the country;250 yet the coercion and discipline involved in the military is not likely to offer a model for racial relations in the larger society. Other workplaces in the United States do not substantially mix people across racial and ethnic lines—yet they do so more than schools or residential neighborhoods do, according to the analysis of Cynthia Estlund.251

When hierarchical relationships at workplaces mimic traditional racial hierarchies in society, they perpetuate traditional racial biases. But workplaces may also generate experiences of shared purpose and shared community that help people to mute or overcome racial biases.252 Workplaces could promote solidarity and build social networks across differences such as race, immigration status, gender, religion, disability, yet employment experiences usually occur after individuals have developed attitudes about their own identities and the identities of others. Gender segregation at work persists, even with women’s expanded workplace participation and increasing presence in supervisory and professional jobs.253 The prevalence of sexual harassment and sexual innuendo in workplaces reveals that some cultural myths and images are so persistent that they are not overcome simply through contact.254

Employees can come to feel interdependent when they perform tasks together and when their achievement of those tasks generates shared rewards. But racial, ethnic, and other differences are associated with workplace divisiveness when the workplace lacks a continuing commitment to solidarity or when shared rewards do not track joint work across lines of difference.255 Even when a team member intends to behave in a way that promotes group solidarity, others may read that action differently in response to the salience of different demographic markers dividing the members of the team.256 Simply working alongside one another does not alter structural inequality and stereotypes if the larger narratives, concrete rewards, and actual values of the work-setting fail to challenge social divisions and structural inequality in the larger context.

Schooling (Again)

Workplaces, compulsory service, and afterschool and summer programs may enhance experiences of connection across lines of social difference but each is limited and partial as a vehicle for social policy. If social integration matters as a public purpose, it should be included within the design and operation of compulsory schooling from kindergarten through high school, for education is the only universal portal through which everyone in the nation travels. In the absence of mandatory military or national service and given the variation in employment settings, education is the sole shared vehicle for socialization. Even schools that are relatively homogeneous in terms of race and ethnicity, immigration status, or other student characteristics can promote civic awareness and address prejudices through the content of the curriculum and the pedagogy.257 Yet mere curricular content about social integration is an inferior substitute for actual day-to-day contact, which, if framed to develop a sense of common purpose and mutual respect, can change attitudes and experiences of social division.

School choice—whether through charter schools, public vouchers for private school tuition, or initiatives formally within a public system—could stimulate schools designed to promote diversity and social integration within the classroom experience. Schools organized with these purposes in mind can use diversity to enhance students’ learning and achievement in conventional academic terms, in the development of problem-solving abilities, and in intergroup relations and social skills.258 The demand for racially integrated opportunities is evident in the waiting lists for diverse regional magnet and charter schools in Connecticut and for the METCO program in Boston and Springfield, Massachusetts, which opens up suburban schools to students residing in urban districts.259 Inclusion schools, which integrate students with and students without disabilities, also often have waiting lists because they offer a lower-than-average teacher-student ratio and individualized instruction.260 Reformers could use school choice to pursue culturally relevant pedagogy, teachers committed and equipped to support to the success of all the students, and other means to increase conditions that foster students of diverse backgrounds. Parents and citizens could seek explicit legal and programmatic commitments so that charter schools, magnet schools, and other innovative programs pursue integration, inclusion, and social solidarity within their walls.

Relying on vouchers, charter schools, and other specialized schools for integration and inclusion may seem like outsourcing a key social goal rather than hard-wiring it into mainstream schools. Yet school choice options offer a motor for change. It may seem ironic—though the possibility is increasingly plausible—that charter and parochial schools are the heirs of the original common schools of the nineteenth century seeking to include all kind of students. The goal of building common experiences lay at the root of public schooling as it was first advocated in America by Horace Mann and others.261 Shared school experiences involve not only sitting side by side but also learning and common narratives, identities, and purposes—or as political scientist Rogers Smith calls them, “stories of peoplehood.” Such stories, he has written, “do not merely serve interests, they also help to constitute them,” inspiring trust and worth among diverse individuals.262 He concludes: “politically, we probably cannot hope to shape communities that can long endure unless people see them as expressing more than their procedural agreements and senses of abstract justice”; hence communities need to combat particularism and, in the United States, give special attention to alleviating deeply entrenched racial inequalities.263 Mixing and joining students of different races, ethnicities, socioeconomic status, immigrant backgrounds, and religions matter for the character of the increasingly diverse and fractured polity, as well as for the sense of mobility and opportunity that individual students experience over time.264

Yet, paradoxically, the dominant narrative of the American national ideal offers paths to American identity through the embrace of particular subgroup experiences. Becoming American by asserting a subgroup identity allows people to feel community in their differences and distinctively American in their embrace of difference.265 Immigrants who seek to preserve their traditions appeal to the American commitment to diversity and tolerance.266 This is the case for recent immigrants who are Hindus and Muslims just as it has been for Catholics and Jews who have immigrated to the United States in the past. Learning what that commitment entails, however, calls for experiences of social integration that are designed to prevent stereotyping and dehumanization. America at its best promotes mutual engagement with and valuing of people who are different and the social capital that builds through criss-crossing networks. None of this will work without larger efforts attacking structural inequalities in the resources available for education and in the status of the adults of different races, religions and cultures. Renewed social integration efforts could multiply social capital networks across different groups while reducing conventional lines of division. Successful social integration in schools would demand but in turn contribute to renovating attitudes and concrete resources so that every child could be assured chances to learn in settings with diverse adults committed to their success. Belonging to crosscutting groups and participating in overarching identities would nurture people’s sense of solidarity and civic membership. And social scientists will continue to use their tools to study such efforts, to try to influence legal and political practices, and to reassess their own efforts to make sense of a potentially shared and meaningful world.267


7
On Other Shores

When Is Separate Inherently Unequal?

Brown belongs not to the United States but to the world.

—Steve Adams, Superintendent,
Brown v. Board of Education National Historic Site

Even before it was decided by the U.S. Supreme Court, Brown v. Board of Education had a global profile.1 Swedish economist Gunnar Myrdal in a work that the Carnegie Corporation commissioned in 1944 in search of an unbiased view of American race relations, supplied a searing indictment of America’s treatment of the “Negro,” and his work, An American Dilemma, became a key citation in the Court’s famous footnote eleven.2 Initially, President Dwight D. Eisenhower showed no sympathy for the school integration project and expressed suspicion that the United Nations and international economic and social rights activists were betraying socialist or even communist leanings in supporting the brief.3 But as the United States tried to position itself as a leader in human rights and supporter of the United Nations, the Cold War orientation of President Eisenhower’s Republican administration gave rise to interest in ending official segregation, lynchings, and cross burnings in order to elevate the American image internationally. The Department of Justice consulted with the State Department on the drafting of an amicus brief in Brown that argued that ending racially segregated schools would halt the Soviet critique of racial abuses tolerated by the U.S. system of government and thereby help combat global communism.4 Ending segregation emerged as part of a strategy to win more influence than the Soviet Union in the “Third World.” African-American civil rights leader and journalist Roger Wilkins later recalled that ending official segregation became urgent as black ambassadors started to visit Washington, D.C., and the United Nations in New York City.5

Tracking the influence of Brown in other countries is thornier than tracking its influence inside the United States where the topic has motivated a cottage industry in academic scholarship.6 As this book has considered, the litigation has by now a well-known and complicated relationship to actual racial integration within American schools. Some argue that the case exacerbated tensions and slowed gradual reform that was already under way. At the same time, Brown and reactions to its backlash helped galvanize the social movement around school reform that then developed and that enabled major legislative and social change—and produced notable change in the racial composition of schools by the 1970s. Further backlash against Brown’s enforcement then returned schools to considerable racial separation by the decision’s fiftieth anniversary.7

Inside the United States, Brown may turn out to have more influence on racial justice outside the context of schooling, more influence on schooling outside the context of racial integration, and more significance to law outside of both race and schooling.8 Brown’s rejection of “separate but equal” schools spurred the end of segregation in retail stores, theaters, swimming pools, and employment, though often only after a struggle and legislative or litigated reforms.9 The steps from Jim Crow segregation to the election of President Barack Obama were many and nonlinear, but Brown played a role in mobilizing changes in ideas as well as in practices and opportunities. The reported attitudes of white Americans toward African Americans and day-to-day interracial relations at work and in families have shifted notably toward acceptance, though hierarchy and discrimination remain, sometimes subtly, and sometimes not.10 Brown’s influence inside schools but outside of the context of race has profoundly altered the discussions and treatment of gender, disability, language, ethnicity, and national origin, with further changes in the way educational and life opportunities of students are affected by their sexual orientation, religion, economic class, or status as Native Hawai’ians or Native Americans.11 Well beyond schooling, Brown and the efforts surrounding it have created the model for social and legal reforms in the United States—deploying social science research, and social movement activism—on behalf of girls and women, persons with disabilities, members of religious minorities, and advocates for economic justice, environmental protection, and other issues.12

Without systematically cataloguing the reverberations of Brown outside the United States, it is still striking to note the varied explicit references to the decision. As in the United States, the case and the struggle behind it have served as an evocative reference point for advocates pursuing equal opportunity and social change in Northern Ireland, South Africa, India, and eastern Europe and even for initiatives addressing social hierarchy and exclusion without connection to race or education.13 Although single-sex education is common and unquestioned in many parts of the world, contemporary efforts to ensure that separate instruction for girls and boys is actually equal echoes the U.S. post-Brown arguments.14 In addition, Brown and its surrounding social and legal movement have supplied authority for the broad judicial remedial power used to reject the South African government’s failure to distribute the drug nevirapine to HIV-positive pregnant women and to create a process to develop housing for the homeless.15 The case has also been used to bolster efforts to achieve fairness in negotiations of land allocations affecting Arabs in Israel.16

As advocates pursue equality in many parts of the world, Brown offers a hopeful symbol of traditions of legally imposed or socially maintained hierarchy, exclusion, or degradation based on group membership. Yet in the midst of struggles for equal educational and other opportunities, it does not take long to find that forced assimilation can produce its own form of degradation and exclusion. The UNESCO Convention Against Discrimination in Education thus simultaneously rejects discrimination impairing equality of treatment in education on the basis of “race, colour, sex, language, religion, political or other opinion, national or social origin, economic condition or birth” yet protects “separate educational systems or institutions for pupils of the two sexes,” if they provide equivalent access to opportunity, and “separate educational systems or institutions” on the basis of religion or language if in keeping with the wishes of the pupils’ parents or legal guardians.17 Similarly, reflecting the distinctive histories of mistreatment of national minorities in Europe, the Council of Europe’s Framework Convention for the Protection of National Minorities directs member parties “to promote the conditions necessary for persons belonging to national minorities to maintain and develop their culture, and to preserve the essential elements of their identity, namely their religion, language, traditions and cultural heritage.”18 In addition, the European Charter for Regional or Minority Languages protects and promotes the continuing use of traditional languages within member nations (though not languages of new immigrants)19 and specifically calls for making education from preschool though university available in these languages. These explicit protections for group rights contrast with the approach in the United States which nonetheless grapples with issues of group identity in the contexts of bilingual education and schooling for Native Hawai’ians and Native Americans.

Schooling accentuates potential tensions between on the one hand conceptions of equality that are focused on individual opportunity, inclusion, and commonality and on the other hand conceptions of equality that are focused instead on group rights, group autonomy, and multiculturalism.20 Overcoming group-based discrimination could demand treating each child as a distinct individual, entitled to social mobility and full inclusion in the larger society, or instead could summon respect for parents and groups of adults who wish to pass on their own traditions and perhaps even separate their children from others and foreclose social mobility. A compromise or alternative approach would pursue accommodations (of language, religion, culture) within a mainstream school. Yet difficulties achieving this ideal of integration, premised on mutual respect, may lead some to prefer separate schools, where teachers and parents imbue the students with pride and avoid day-to-day chafing against social attitudes that do not welcome the minority identity. In this dynamic, Justice Clarence Thomas’s defense of majority-African-American schools may mirror arguments for Muslim or Jewish schools in France or the Netherlands or even for Afrikaans schools in South Africa.21

These struggles grow even more acute where violent conflict, past or incipient, hovers in the society. For nations with a history of genocide, civil war, or intergroup violence, even contemplation of school integration across group differences is fraught with risk. Asked about prospects for integrating schools across racial and ethnic differences in Iraq, a government official replied: “We would go to war to stop that.”22 In an experiment in integration, the first such school in Bosnia enrolls both Muslim Bosniak and Catholic Croat students, but the two groups attend different classes inside the school.23 A journalist explained: “In keeping with the national government’s official stance of separate education—with each student having the ‘right’ to be taught in his or her own language, and to learn his or her own religion and history—the gymnasium separates students according to nationality.”24 Students do come together for sports and other extracurricular activities—and in a science lab paid for by a donor who restricted its use to integrated groups of students. Co-existence is a first step before a sense of commonality or solidarity can emerge.25

Communities struggling with the issues of equal schooling outside the United States have encountered problems familiar to Americans since Brown, such as overrepresentation of disadvantaged minority groups in separate schooling for students with disabilities, barriers to social integration posed by separate classrooms for immigrants or subgroups without fluency in the nation’s dominant language, and flight of dominant or privileged groups from schools undergoing integration efforts. Similarly, debates exist in other countries over whether proof of intentional discrimination is a necessary predicate for a legal remedy, over local versus central control, and over the reliability of the contact hypothesis. Also resonant are struggles over whether ending segregation is enough or more affirmative efforts at integration are needed, required, or possible.26 Examples from South Africa, Northern Ireland, France, and the Czech Republic reverberate with Brown and the complexities in its wake. The variations in responses reveal not only the evolving, multidimensional meanings of Brown’s insights but also the diverse situations in which it resonates.

Equal Respect and Unequal Schooling after Apartheid: South Africa

The apartheid regime in South Africa began segregating students by race in 1905 and deliberately excluded black South Africans from real educational opportunities. Hendrik Frensch Verwoerd, then senator and later prime minister, shaped the Bantu Education Act of 1953 to enforce segregation at all levels of education in the country. He explained: “There is no place for [the African] in the European community above the level of certain forms of labour. It is of no avail for him to receive a training which has as its aim, absorption in the European community. … Education must train people in accordance with their opportunities in life, according to the sphere in which they live.”27 By the 1970s, per capita, schools for black students were spending one-tenth of the resources allocated to white schools.28

In 1958 Britain’s prime minister, Harold Macmillan, cited Brown while critiquing apartheid in an address to South Africa’s Parliament.29 During the 1970s, two lawyers who had worked closely with Thurgood Marshall on Brown assisted lawyers in South Africa to develop judicial strategies to terminate apartheid.30 Even since the fall of apartheid and the creation of a new constitutional regime, the South African Constitutional Court has repeatedly cited Brown in cases. For the case of In re The School Education Bill of 1995, the Constitutional Court relied on Brown in discussing the important role of education in developing and maintaining a democratic society but looked to the history of South Africa and the global human rights movement in rejecting the claim that the government had a constitutional duty to establish or fund Afrikaans schools. At the same time, the South African Court recognized the right of private groups to maintain such schools.31 One author has argued that the tensions over school desegregation and affirmative action in the United States influenced the drafters of the South African Constitution in their decision to shield remedial uses of racial categories from constitutional challenge.32

The racialized disparity in educational opportunities had modestly diminished by the time apartheid ended, but legacies of the apartheidera segregation and disparate allocation of resources continue to such a degree that some predict the postapartheid era is producing another “lost generation” missing chances to learn and achieve.33 Current educational disparities seem to entrench racial and class divides for the vast majority, leaving many in rural areas so ill-educated that the best they can hope for is a menial job. They otherwise become unemployed or engage in criminal conduct.34 Studies of South African schools highlight the gap between desegregation and integration by reporting just how many schools continue to proceed with separate programs for black and white students and the pervasive negative stereotyping of black students. At the very least, these studies reflect the persistent racial separation in residential communities.35

One thoughtful analysis traces continuing racial separation and disadvantage for black South Africans despite passage of the 1996 South African Schools Act and other reforms.36 With reformers pressing for decentralized control and enhanced parental participation, teachers and principals have gained influence in many historically black schools, while white middle-class parents have taken greater control of the governance of their still mainly white schools.37

Meanwhile, in a recent case, the Constitutional Court worked to accommodate language rights while tackling legacies of hierarchy and exclusion. In response to a shortage of classroom space for English-speaking students in the Ermelo region, the Department of Education sought space in Hoërskool Ermelo, an Afrikaans-language school. The school offered use of an extra building but asserted its right to instruct only in Afrikaans. The Department of Education then displaced the governing board of the school and established an interim committee that changed the school’s language policy to include both English and Afrikaans.

The school successfully challenged this action. The Constitutional Court unanimously found that the Department lacked authority to appoint a committee to determine the school’s language policy. The Court acknowledged the constitutional right to be taught in an official language of one’s choice. At the same time, the Court identified the likely demand for instruction in English in the community and indicated that the school’s own governing body should revisit its language policy in light of the interests of not only current students but also the community. The Court ruled that the imposition of a language policy by a committee foisted on the school was unlawful, but the school’s own governing body had to reassess its language policy. The Court emphasized the need for change, given the dwindling numbers of students seeking instruction in the medium of Afrikaans and the great demand from students preferring English as the medium of instruction. The Court also directed the Department to pursue sufficient spaces for English learners for the following school year.38 Affirming equality conceived as respect in this case involved protecting a minority language of a historically privileged group;39 affirming access to education for all in the region, the Court found itself poised over the possibility of enacting state-enforced mixing of students speaking different languages and, likely, of different races. The economic and racial context for the case is in fact obvious to all involved and carries echoes of the Soweto uprising, a key antiapartheid protest over the elevation of Afrikaans as the language of academic instruction, to the disadvantage of English speakers.40

The Constitutional Court noted that the school’s language policy effectively excluded learners wanting to be taught in English—who, in this case, turned out to be exclusively black learners.41 The usual reliance on decentralized control in postapartheid South Africa hit a limit here, as the racial impact of local governance in this case was unacceptably unresponsive to the needs of black students, who continue to have far fewer resources than white students. The Court expressly pointed to the Constitution’s intention to transform both public education and South African society by addressing unequal access to educational resources.42 The decision voiced the Court’s deference to local control of education but set limits to that deference.

Schooling in a Divided Society: Northern Ireland

Education in Northern Ireland has long been divided between “controlled” schools—which are government run, have Protestant roots, and serve about 50 percent of the students—and “managed” schools, which are maintained by Catholic organizations and educate about 45 percent of the children. Historically, these separate school systems have taught contrasting versions of regional history and as a result have not reduced but instead contributed to the tensions and violence of “the Troubles,” which begin in the 1960s and have continued even after the Belfast agreement of 1998.

Aiming ultimately for government support, the movement for integrated schools started in the 1980s. A group of parents started the Northern Ireland Council for Integrated Education as a voluntary organization to develop schools that would bring together students from the two communities. With government aid, the Council allows parents to launch new, integrated schools; the Council also developed a procedure by which parents could vote to convert an existing school into an integrated school.43 These schools give general instruction in Christianity rather than more specific instruction in Protestantism or Catholicism.44 The Department of Education incorporates such schools only after they show sufficient enrollment and a waiting list among the preschool cohort.45

By 2009, the Council had produced, with aid from English charitable trusts, nineteen integrated nursery schools, forty integrated primary schools, and twenty integrated second-level colleges—showing impressive growth, but reaching barely 5 percent of the population.46 The program at the integrated schools specifically aims at fostering mutual respect and involving parents and undertakes efforts toward these ends, rather than simply mixing the students.47 A steady stream of social science studies has examined the effects of contact on intergroup attitudes and relationships in Northern Ireland and largely suggests positive effects from contact.48 Across the country, integrated schools have generated considerable parental demand, with long waiting lists. Perhaps by having a strategy of integrating schools only with supportive parents and starting such schools on a small scale, the project ensured from the start a base of support rather than conflict—even before the larger community conflict quieted down.

After a decade of relative peace following a process producing political power-sharing, Northern Ireland experienced a spike in intergroup violence in March 2009. The murder of a Northern Irish police officer in Ulster occurred two days after the murders of two British soldiers, and a resurgence of acts of terror committed by dissident groups wracked the region.49 Johann Hari, a British journalist, warned that the peace process had only occurred at the top, among politicians, without touching the distrust and roots of violence in the community:

Ian Paisley and Martin McGuiness have been sitting together—inspirationally—but in the streets and estates beyond Stormont, Northern Ireland has been becoming even more divided. Dr Peter Shirlow, of the University of Ulster, has conducted the most detailed survey of inter-communal relations in Northern Ireland—and found an almost completely segregated society. Only 5 per cent of the workforce in Catholic areas are Protestants, and vice versa. Some 68 per cent of 18- to 25-year-olds had never had a meaningful conversation with a single person from “the other side.”… We have been fixing the ceiling, while the foundations fracture.50

Hari wrote: “Northern Ireland needs its own version of Brown v. Board of Education.”51 Citing a six-year study by Queen’s University, Hari noted that individuals who attended the integrated schools were “significantly more likely” to oppose sectarianism, had more friends across the divide, and identified as “Northern Irish” rather than as “British” or “Irish.”52 Stressing that “[i]t’s difficult to caricature people you’ve known since you were a child: great sweeping hatreds are dissolved by the grey complexity of individual human beings,” Hari marveled that “82 percent reported that they personally support the idea of integrated schooling. Further, 55 percent of parents say the only reason their kids do not attend an integrated school is because they cannot get into one.” Obstructing school integration, in Hari’s view, is the domination of the school system by religious sectarians, both Catholic and Protestant. The decline in the school-aged population is placing pressure on the sectarian schools to merge. And taking one more page from U.S. history, this British journalist concluded: “Who knows—a hefty push for school integration could yield, in a few decades, a Northern Irish Obama, carrying both sides in his veins.”53

It remains puzzling why polls indicate overwhelming support for integrated schools yet there is no policy shift toward them or for altering control of the school system by religious sectarians. Perhaps a more concerted push toward integrated schools would prompt backlash. There remains a genuine dispute over whether and to what extent the government should pursue integrated schools in Northern Ireland. The ideal has gained a popularity never realized fully in practice as in the United States but with a very different pattern of public and private action. The waiting lists for the integrated schools seem like a resource of social hope awaiting concrete action.

Eastern European Treatment of Roma Children: D.H. versus Czech Republic

Often called Gypsies in the past, the Roma (part of a larger group called Romani, and with other groups known as Sinti and Kale), who are the largest, poorest minority group in central and eastern Europe, are subjected to varied forms of social and political exclusions.54 One survey of social attitudes in three European countries found that 78 percent of those responding held negative views of Roma.55 With roots traced to Northern India, languages composed of mixtures of Sanskrit and European languages, and centuries of semi-nomadic living in tribes and clans, many populations identified as Roma have long lived at the margins of communities in Europe. They have typically had low levels of employment and little formal education. After the demise of Soviet control of eastern European countries and with the increasing integration of Europe, conflict between the social marginalization of Roma individuals and new normative European commitments to equality and free movement of peoples escalated, first in the countries in eastern Europe and then in western Europe as well.

Besides poverty, a pervasive sense of “otherness,” exacerbated by prior failed assimilation efforts, attaches to the Roma in many parts of Europe.56 Some people blame Roma individuals and communities for the increase in crime that has followed the collapse of the communist regimes.57 When eastern European countries applied for membership in the European Union, public attention turned to the economic and social disadvantages experienced by Roma in those countries—and fears of a flood of Roma immigrants to western Europe.58 National governments, the European Union, and nongovernmental organizations identified problems surrounding Roma communities and launched reform initiatives. Yet the usual European reforms pursuing rights for minority groups proved ill suited to the situation of the Roma. The minority rights regimes emphasize preservation of minority cultures and languages, while the Roma’s problems have mainly to do with poverty and segregation, often combined with attenuated connections to traditional culture and language following communist-era suppression and centuries of migration.59 In addition, Europe-wide initiatives spurred stringent protections enabled by the European Union’s ability to impose conditions on eastern European countries seeking admission.60

A major participant in efforts to ensure protection for the Roma has been the Hungarian-born Jewish immigrant (first to Great Britain and then to the United States) George Soros, who has followed up his extraordinarily successful career in business, currency speculation, and investments with major philanthropic initiatives around the world, estimated to involve more than $6 billion in contributions since 1979.61 Creator and chair of the Open Society Institute, Soros began his philanthropic efforts in the 1970s, when he aided black students in enrolling at the University of Cape Town in apartheid-era South Africa and funded dissident critics of communism in eastern Europe. The Open Society Institute launched and ran the Roma Participation Program between 1997 and 2007, aiming to support grassroots efforts and reforms to improve the inclusion and status of Roma populations.

With Open Society Institute support, the European Roma Rights Center in Budapest, Hungary, joined with others, including Czech attorney David Strupek, in 1999 to challenge student placement practices in the Czech Republic, where a disproportionately large number of Roma children were being placed in schools for students with mental or learning disabilities rather than mainstream schools.62 Lawyers and others working on behalf of the Roma students explicitly discussed Brown and the movement surrounding it.63 They initiated a case known as D.H. and Other v. Czech Republic as the centerpiece of the Roma rights movement’s litigation strategy,64 which was designed to pursue cases that could change existing practices “through liberal and far-reaching judicial interpretation, as well as to trigger comprehensive reform of legislation.”65 Although styled as a complaint by eighteen students, D.H.—like the cases combined into Brown—focused on systematic discrimination and mindsets perpetuating second-class status for an entire group of people. Lawyers from the United States, Great Britain, and many European nations contributed to the advocacy strategy and commentary about it.66

The Constitutional Court of the Czech Republic dismissed the suit. Then in 2000, on behalf of the same eighteen Roma students, the lawyers filed a new complaint with similar allegations before the European Court of Human Rights and alleged violations of the guarantee under the European Convention on Human Rights ensuring freedom from racial discrimination in education.67 The complaint argued that the Czech practices produced de facto segregation on the basis of race, with Roma students largely assigned to special schools for students with disabilities while the regular primary schools were used by the majority of the population. In D.H., the allegation of indirect discrimination argued that the practice of placement in the special schools had a disproportionate and negative impact on the Roma community. Mirroring experiences in the United States and elsewhere, classification of minority students as having a disability resulted in discrimination and disadvantage for the affected Roma students.68 Hence, the case turned to social patterns and statistical evidence. Studies of the region of Ostrava showed that a Roma child was twenty-seven times more likely to be placed in a special school than were other children; Roma students composed between 50 and 70 percent of the students in the special schools although they made up about 2 percent of the population.69 The complaint also argued that the special schools used an inferior curriculum that prevented their students from transferring back to the regular primary schools or gaining sufficient background to pursue any secondary schooling other than vocational education.70

Before the European Court of Human Rights, the Ministry of Education of the Czech Republic defended its practices by reference to the individualized assessments of each child’s intellectual capacity prior to placement and by indicating that Roma parents consented to the placement of their children in the special schools.71 The Roma complainants responded that the process for placing students into special schools relied on unreliable intelligence testing with no accommodation of the linguistic and cultural backgrounds of the Roma students, who often had insufficient command of the Czech language.72 Meanwhile, in 2000, the European Commission Against Racism and Intolerance observed that Roma children were channeled into special schools in a quasi-automatic fashion and attributed poor performance on the placement tests in part to the fact that most Roma children did not attend kindergarten.73 While the D.H. litigation unfolded, the government adjusted its testing methods, ostensibly to be more responsive to the Roma students’ cultural back-grounds—but this yielded little change in results.

The Second Chamber of the European Court of Human Rights rejected the complainants’ claims,74 but in 2007 on review the Grand Chamber ruled in favor of the Roma applicants by a vote of thirteen to four.75 Finding the special schools offered an often inferior curriculum and with diminished educational and employment prospects,76 and finding that the placement in special schools likely increased stigma for Roma children, the Grand Chamber quoted, with approval, the European commissioner for human rights, who said that “segregated education denies both the Roma and non-Roma children the chance to know each other and to learn to live as equal citizens.”77 The Grand Chamber noted that regular schools showed reluctance to accept Roma students. Quoting the European Commission Against Racism and Intolerance, the Grand Chamber acknowledged that Roma parents often “favoured the channeling of Roma children to special schools, partly to avoid abuse from non-Roma children in ordinary schools and isolation of the child from other neighborhood Roma children, and partly owing to a relatively low level of interest in education.”78 The Grand Chamber cited research from the United States about racial inequity in special education,79 noting the negative effects of early tracking.80 It located its judgment in the context of sources from the Council of Europe,81 including European Community law and practice concerning indirect discrimination and disparate impact of policies on minority populations;82 United Nations materials;83 and a set of “other sources,” including the U.S. Supreme Court’s interpretation of the 1964 Civil Rights Act, allowing evidence of the disparate racial impact of a test as evidence of racial discrimination.84

The Grand Chamber relied centrally on article 14 of the Convention for the Protection of Human Rights and Fundamental Freedoms, which states: “The enjoyment of the rights and freedoms set forth in [the] convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth, or other status.”85 The Grand Chamber reaffirmed its view that discrimination includes differential treatment of persons in relevantly similar situations without objective and reasonable justification, as well as its view that discrimination on the basis of ethnic origin is a form of racial discrimination.86 Breaking new ground, the Grand Chamber accepted “that a general policy or measure that has disproportionately prejudicial effects on a particular group may be considered discriminatory notwithstanding that it is not specifically aimed at that group.”87 The treatment of the Roma children could not be approved, even though the Czech government argued that the separate schools are separate but not inferior—an argument rather like the U.S. Supreme Court’s separate-but-equal doctrine in Plessy v. Ferguson.88 The Grand Chamber found that a prima facie case of different treatment was established and that the Czech government had failed to prove objective and reasonable justification.89 The psychological tests used to assign the students could not supply such a justification given the risk of bias;90 the assignment of Roma students to the special schools seemed “quasi-automatic,”91 producing the disproportionately high overrepresentation of Roma children in the special schools, resulting in less favorable educational treatment of Roma children.92 No proof of discriminatory intent was required to shift the burden of proof to the government to identify, if it could, an objective and reasonable justification for the differential treatment that did not stem from the students’ ethnic background.93 The government’s effort to point to the consent of Roma parents to use the special schools and to the needs of the Roma children failed to satisfy the Grand Chamber, because the right to be free from racial discrimination cannot be waived, and even if it could be waived, informed consent would be needed and was not shown in this case.94 With awareness perhaps of some irony, and over the emphatic objection on this point by a dissenting judge,95 the Grand Chamber also acknowledged that the Czech Republic had undertaken more efforts at social and educational integration of Roma children than other European states, where as many as half of the Roma children attend no school at all.96

A strong dissent by Judge Karel Jungwiert of the Czech Republic emphasized that most of the Roma population in the country had arrived after World War II (when the domestic Roma population had been destroyed by the Nazis).97 Therefore, he argued, the Roma represented an immigrant population largely lacking local language competence, and he stressed that the Czech Republic had pursued a course of positive discrimination to favor the Roma and involve them in the schooling process on a far greater scale than other European countries with Roma populations.98 Not mentioned in his dissent is the 2000 report by the High Commissioner for National Minorities of the Organization for Security and Co-operation in Europe that found that among four countries where high numbers of Roma students were being sent to schools for disabled students, the Czech Republic had the worst record.99 Another dissenting judge objected to the majority’s refusal to credit the Roma parents with making informed choices about their children’s education and characterized the majority’s treatment of this point as insulting and its own kind of racism.100

Like Brown, the case of D.H. is itself a landmark decision. Marking the first time the European Court of Human Rights recognized a national pattern of discrimination, the case made new law protecting an historically despised group. In recognizing the principle of indirect discrimination and in finding discrimination on the basis of disparate impact of testing, the European Court of Human Rights went further than the U.S. Supreme Court in Brown as it authorizes findings of a violation without requiring evidence of intentional discrimination.101

Jack Greenberg, one of the original lawyers in Brown and later head of the NAACP Legal Defense Fund, consulted on the struggle to integrate Roma in eastern European schools. He found great success in Bulgaria, where social workers assisted integration efforts and teachers received special instruction to equip them to teach the integrated classes.102 He reflected that Brown served as an ice-breaker, enabling America “to chart a course toward racial equality,” and wrote hopefully about the positive reception of integration by the president of Bulgaria.103

A more sobering connection between D.H. and Brown arises as advocates for the Roma express dismay over how little has changed for the Roma students themselves since the decision,104 much as little changed in terms of racial integration in schools in the decade following Brown. Two years after the judgment, the Roma continued to be largely segregated in the Czech educational system. Two nongovernmental agencies have reported that Roma children remain vastly overrepresented in the schools for students with disabilities.105

Little changed after D.H. in no small measure because the European Court of Human Rights required little by way of remedy. The Court refrained from requiring specific reforms, whether statutory or administrative.106 It did mandate an end to the violation and redress “so far as possible,”107 but it issued modest damages and directed no specific action. In a report dated April 2009, the Czech government continued to refer to “academic underachieve[ment]” of Roma students rather than discrimination experienced by them.108 The Czech government continues to use separate schools with a curriculum designed for students with mental retardation and to direct many more Roma students there than any other students.109 Surveys released by the Czech government as well as studies by nongovernmental organizations indicate that Roma students remain much more likely than non-Roma students to be placed in the separate schools.110

While the litigation was pending, the Czech legislature formally abolished the category of “special schools” and eliminated the statutory explicit bar to the enrollment of students from the special schools in academic secondary schools,111 but these changes have had little actual effect. The “special schools” remain, simply with the new name “practical primary schools.”112 The legislature created a new category of “socially disadvantaged children” and allows different education for them than for other children in the country. The result puts advocates in a delicate position, for the continued existence of a lawful basis for sorting Roma children contributes to continuing risks of separate and stigmatizing treatment of Roma students,113 even though it may also help to recognize needs for Czech language classes or other special accommodations.114 Lifting the explicit bar of students from the separate “practical primary schools” entering secondary schools has not altered the practical barriers posed by entrance exams, given the inferior education offered at the separate schools.115 Approximately 1 percent of Roma students educated in the special schools have been able to switch to the mainstream schools and complete the diploma that serves as a prerequisite for admission to a university.116 The vast majority of schools included in government surveys had no plans for integrating students from the special schools into the mainstream programs, and more than 50 percent of the sampled teachers in mainstream schools expressed apprehension about the integration of socially disadvantaged children into mainstream education.117 The Court’s decision offers scant specific guidance for tackling these problems.

D.H.—like Brown—has motivated both backlash and forward political changes. The president of the Czech Republic vetoed comprehensive antidiscrimination legislation as unnecessary and poorly drafted. This action actually put the nation at risk of sanctions from the European Union, which had required such domestic legislation as a condition for admission. The legislature eventually approved the act over the president’s veto.118 Observers and advocates predict the case will have influence well beyond the Czech Republic.119 The government of Slovakia adopted a five-year program intended to improve living standards and education for the Roma minority, with a goal of compulsory nursery school for all five-year-olds by 2013 and tighter limits on the placement of Roma children in special schools. Slovakia also expressly banned school segregation by ethnic identity.120

D.H. itself captures the reverberations of Brown beyond race to ethnicity, language, national origin, and disability status as categories salient in struggles for educational equality, even as it also marks the new frontier of civil rights as human rights advocacy. Identifying students as disabled could lead to appropriate, tailored instruction or instead could replicate a line of social cleavage and disadvantage. And, as in the United States following Brown, special treatment on the basis of disability or language could have the effect of separating students of different ethnic and socioeconomic class backgrounds.121 In the Czech Republic, giving students the same test, in the same language, amounted to unequal treatment because they came to the test from different backgrounds and with different abilities.122 Some advocates believed that the test was a mere excuse to permit the placement of Roma children in special schools. In the United States, this argument would have drawn inquiry into the intention of the officials running the system. By contrast, in D.H., the European Court ruled that demonstration of invidious intention was not necessary to show a pattern of separation and disadvantage for children from one background. In this way, the European Court struck out on a path quite different from the constitutional interpretation of the U.S. Supreme Court, which demands proof of intentional discrimination to establish a violation of the U.S. Constitution. U.S. Courts have interpreted civil rights statutes enacted in the wake of Brown to authorize remedies where official acts produce disproportionate racial impact, but the trend in the United States is against this approach.123 Despite its avoidance of a discriminatory intent proof requirement, though, the European Court has not reversed the system of separate instruction for the Roma children. Here, as elsewhere, conflicting views about when equal opportunity calls for separate instruction and when instead it calls for inclusion and integration reveal not only evidence of different needs of particular students but also the effects of the different positions of power and stigma associated to particular groups. Negative attitudes toward particular groups—like the Roma in contemporary Europe—reflect and feed their disenfranchisement. Either educational strategy, separation or mixing, can echo that pattern. Sheer contact will not overcome entrenched attitudes and constricted opportunity structures. Tailored instruction may seem the best way to meet the needs of Roma students, but it seems likely to call for separate instruction that in its very form leaves in place the inferior social status experienced by most members of the Roma communities.

Even a community celebrated for enhancing educational success for Roma students—Veldhoven, in the Netherlands—deploys specialized and separate instruction. In Veldhoven, the local government ended separate instruction for Roma students at the primary level but maintained separate classes in secondary school so that Roma students could ask questions in their language and receive special attention—and achieve sufficient academic mastery to move on to more advanced instruction.124 But even this apparently successful strategy may reflect efforts to avoid negative reactions from mainstream Dutch parents to the inclusion of Roma children in mainstream classrooms.125

Some may wonder whether D.H. in fact harms Roma children. The existence of this high-profile judgment can allow government officials to assert that the discrimination issue has been addressed; any shortfall in student performance can then be said to reflect students’ underachievement rather than government failures to ensure opportunity. Observers have maintained as much in the context of the United States, where the passage of over fifty years since Brown and many years of varied remedial efforts permit government officials and members of majority groups to say “We’ve dealt with this already, we’ve done our part.”126 Yet such claims can also lead advocates to redouble efforts to achieve the promise of equal educational opportunity and to end discriminatory treatment. Civil rights lawyer and law professor Sherrilyn Ifill has drawn this lesson, countering arguments by some that opportunities for black students and educators declined because of Brown:

Brown began with great promise—one that has yet to be fulfilled. But let’s not blame Brown for the failure of our schools. Instead, Brown should serve as our inspiration to demand that our states do what the Supreme Court demanded they do 55 years ago: provide quality education to our students regardless of race. Even more that the electing a black president, the commitment to educate black children would represent a truly historic, transformative and long overdue moment in our country’s history.127

Authority for Change

Notwithstanding the ongoing debates over the long-term effects of Brown and its tie to the mass movement for legislative and social change around racial equality, the significance of Brown should not be underestimated. Brown has inspired important legal initiatives in and beyond the United States addressing inequalities of opportunity. Advocates pursued equal schooling along lines of gender, disability, language, immigration, class, religion, and sexual orientation with Brown as the vital example and touchstone. It triggered a movement for school choice—first as a mechanism to avoid racial desegregation, then a technique to pursue it, and finally, as a motor for educational reform. It stimulated social science research about the influences of contact across lines of social difference; it offered narratives and exemplars of social change entrepreneurs that elevated the image of law as a beacon for change and bolstered new initiatives.

Granted, Brown’s applications have generated ongoing disagreements over when mixing in the same classroom achieves or interferes with equal opportunity for girls and boys, for students with disabilities, immigrants, and others marked by apparent differences. Some of those disagreements echo conflicts over racial integration while others reflect issues over effective instruction with heterogeneous versus homogeneous student groups. So many of the controversies over equal educational opportunity summon reformers to make classrooms that transcend patterns of social exclusion or prejudice while also exposing the constraints on school reform in the absence of larger social change. Brown, in its promise of equal opportunity, and its refusal to allow the past to prevent a better future, inspires legal and policy arguments in schooling and beyond. Some hint of its legacies—and the complicated nature of the issues it engages—appear in the claims of those who seek to defend newcomer schools for recent immigrants, those who oppose separate bilingual classes, those who challenge assignment of minority students to programs for students with disabilities, those who seek accommodation of religious minorities in the public school dress codes, and those who press for gender equality in private religious schools. Brown holds out the vision of schools that reject and thereby remake social stigma associated with markers of individual and group difference, even while launching more than a half-century of debates over whether instruction separating students inevitably communicates inequality or instead can be used to remedy disadvantage and social attitudes assigning inferior status.

What kind of schooling can enhance opportunities for and achievement of varied kinds of students while renovating social hierarchies? This very question, inspired by Brown, has given rise to mountains of social science research about the influences of intergroup contact, the effect of different forms of instructions, and the consequences of varied social policies on desired public ends. Hence, another testament to Brown’s influence and complex legacies is its boost to social science research and its use in civil rights cases and other kinds of litigation and law reform.128 No less notable, though, is Brown’s own reminder that social science itself must be tested so as to guard against biased or other faulty assumptions. For proponents of segregation once proferred studies; NAACP-inspired research has generated its own waves of revision and critique. Advocates, policy-makers, and parents should be sobered by both the need for evidence and the contested reliability of studies about gender and education, language instruction, and other dimensions of educational reform. Yet even this chastening light reveals the impact of Brown and its attendant movements on efforts to study and improve educational initiatives for immigrants, students learning English, girls, boys, students with disabilities, gay/lesbian/transgendered students, students who identify as religious, Native Hawai’ians, Native Americans, Catholics and Protestants in Northern Ireland, Roma students in Eastern Europe, and Black South African and Afrikaaner students.

It is against this apparently wide wake of Brown that its failure to eradicate racialized educational separation and disadvantage in the United States is so disappointing. Perhaps even more disheartening to many than this failure is the fact that racial integration no longer appears to be an important agenda in American schooling, despite the powerful evidence of the academic success that was achieved when it was seriously (though briefly) enforced. This apparent abandonment of racial integration as a crucial goal in the United States seems to be taking place despite significant social science research about the benefits of such integration to individuals and to society in terms of academic achievement, social capital, creative problem solving, and reduction of negative stereotyping. The retreat from racial integration in schooling as a goal in the general population is all the more striking given the successes of schools run by the U.S. military. The achievements of the Department of Defense schools in closing the racial gap in academic performance underscores the power of high expectations, flexible pedagogical approaches designed to reach varied students where they are, parental involvement, community support, and schooling in the larger context of successful racial integration among adults.129 If schools across the country do not pursue racial integration, the important goals it advances might be undertaken in part in workplaces, the military, afterschool programs and national youth service. These institutions could also be sites for pursuing social integration across other lines of difference, including immigrant status, gender, religion, ethnicity, sexual orientation, and disability. There, as in schools, mere contact is insufficient. Equal opportunity and true integration require shared goals and rewards, a surrounding context of leaders and broader communities embracing co-existence, solidarity, and vigorous revision of the attitudes and social structures that exclude and subordinate along lines of difference.

Even if society implicitly turns to workplaces, afterschool programs, military and national youth service to chase the goals of equality and social integration, what happens to the dream of equal opportunity and social integration in schools? School choice, once used to avoid racial desegregation, increasingly captures hopes in the United States as a mechanism for improving the quality of schooling and the sense of school mission; school choice can draw new teacher talent and engage parents and communities in the tasks of education. In this country, school choice is perhaps the key site of reform and hope for equal opportunity. Yet, unless carefully framed, school choice regimes open new risks of separatism and even increased fears about different social groups.130

Choice initiatives, when designed well, offer new possibilities not only for societal-level appreciation of differences but also for drawing together students from different backgrounds in schools where all of them can thrive and succeed.131 A special focus on game design, civic leadership, internships, or other features can attract students of different races, ethnicities, religions, genders, abilities, and social classes. Even schools focused on particular identity-linked traits, such as the Arabic language, new immigrant status, autism, or girls’ leadership, could promote mixing different kinds of students if the individual schools are developed to have broad appeal and if student enrollment policies can take diversity into account.

For purposes of producing a diverse student body, public school systems in the United States are almost always barred from taking race into account,132 although assignments based on geographic diversity may achieve racial diversity in communities with residential segregation,133 and cross-district school choice programs could produce schools with substantial racial and socioeconomic diversity. Charter and magnet schools can be organized as single-sex schools if comparable opportunities are available to students of the other sex, and these schools can yield racial, ethnic, and religious diversity, as well as mixing students with and without disabilities. Important decisions remain about the extent to which school systems should make room for special-identity schools (organized around language—including dual language programs, ethnic or cultural traditions, immigrant status, disability, or other identity traits). If these kinds of schools become significant numerically, they may come to cultivate respect and appreciation for differences, but they may also exacerbate social divisions and the sheer lack of shared experiences that is conducive to stereotyping and distrust.134 School systems, local communities, states, and the federal government can establish regulatory frameworks with more or less encouragement for special-identity schools and more or less attention to civic education and cultivation of respect for others in the curriculum and the extracurricular opportunities. At stake is nothing less than the character of the society and the polity a generation hence.135

Advocates and opponents of special mission schools can both find support in Brown as they pursue the promise of equal opportunity and the end of state-mandated segregation along lines of difference. The protean quality of Brown as a symbol of equality and justice has something to do with this, but so does the irreducible tension between the goal of equality understood as access to mainstream success regardless of personal identity and the goal of pluralism understood as latitude for adults as individuals and groups to pass on the traditions and identities that matter to them. The creation of special-identity schools—to address the needs of students with autism or other disabilities, to promote opportunities for girls (and for boys), to facilitate the academic and social success of new immigrants, Native Hawai’ians, and American Indians, to ensure safety for gay, lesbian, bisexual, or transgendered students—may advance individual equal opportunity while muting the goals of social integration, overcoming group-based hierarchy, and promoting a strong sense of “we” that can be owned by people of different backgrounds and identities. Overcoming forced assimilation and oppression of individuals due to their racial, religious, linguistic, or cultural backgrounds may call for according more room for charter schools devoted to passing on Native Hawai’ian traditions, for example, but then opportunities for individual success require redoubled efforts to ensure high academic quality and access to broad social networks. Brown’s ideals can be mobilized both against forced assimilation and for expanding intergroup contact.

Despite efforts by some to reduce the case to concern for individual psychological injuries due to racial classification, Brown will forever offer people a tool for questioning and challenging the abusive use of power to confine educational and life opportunities. It is a tool now deployed by advocates and critics in Northern Ireland, South Africa, eastern Europe, and elsewhere. Brown now belongs to the world. It is a flag marshalling challenges to government imposition of status hierarchies, the confines imposed by prejudices and stereotypes, and the formal and informal practices of separating some groups from others or hoarding resources by some while denying access to others. It is a banner for social inclusion, solidarity, and the vigorous struggles inevitably required for people from different backgrounds to forge a common world, respectful of individuals and of group differences. The iconic status of Brown may explain why courts cite it for propositions far beyond the contexts of educational equality and racial justice. It turns out to be germane to the treatment of gender in calculating pension benefits;136 to the duty of state officials to obey the Constitution when dealing with extradition;137 and to the issues of children’s rights and voting redistricting.138 According to one book, Brown has become the “yardstick” for measuring legitimate constitutional interpretation.139 Confirmed in its iconic status, described as the “finest modern moment” of the U.S. Supreme Court,140 Brown, perhaps “for different reasons and for different purposes,” remains a touchstone for struggles for justice.141 It is a resource for individuals—like Ruth Bader Ginsburg, Michael McConnell, Clint Bolick, and George Soros—who mobilize legal and political support as they pursue their own divergent visions of justice.142 Brown offers hope to those who combat social hierarchies and political divisions and those who want to marry ideals and practice in assaulting state-enforced constraints.

Perhaps the most powerful legacy of Brown is this: opponents in varied political battles more than fifty years later claim to have ties to the decision and its meaning. For example, President George W. Bush invoked Brown in opposing race-conscious college admission practices.143 The success of Brown in reshaping the moral landscape has been so profound that we do not fully comprehend its legacies—and may fail to attend sufficiently to continuing controversy and complexities in its wake.144 One underexamined legacy may be a conception of integration that requires pluralism, rejecting the elevation of any one subgroup as the ideal for a society and remaking the identity of the larger society in order to open avenues for individuals and subgroups to feel and be equal.145 Another legacy may be continued attention to psychological experiences of dis-advantaged individuals to the near exclusion of discussions of structural inequality and the distribution of material resources across different groups.146 Still another is expansive use of social science in policy and legal debates. Yet no less significant here is heightened awareness that social science remains influenced by its social context even as it is used as a tool to assess and change that context.

When Representative Diane Wilkerson spoke at a recent Massachusetts constitutional convention, she spoke of growing up in Arkansas after the Supreme Court decision in Brown. Fighting tears, she recalled how the public hospital had refused to admit her mother to deliver her children. She said, “I know the pain of being less than equal and I cannot and will not impose that status on anyone else. … I was but one generation removed from an existence in slavery. I could not in good conscience ever vote to send anyone to that place from which my family fled.”147

About what pending issue was she speaking? She cast her vote against proposals to ban same-sex marriage in the Massachusetts Constitution. Proposals to create a separate civil union status would offer legal and social benefits to these couples, but excluding them from marriage would erect a “separate but equal” regime that would not grant real equality. This argument is one of many surprising legacies of Brown. References to Brown have reverberated ever since the Massachusetts Supreme Judicial Court found that the marriage law excluding same-sex couples was in violation of the Massachusetts Constitution.148 The analogy between Brown and same-sex marriage divided black clergy, with each side claiming the heritage of the pivotal civil rights case.149 The debate has registered in the public imagination that the struggle for gay rights is indeed the civil rights struggle of our day. Crucial to continuing struggles for education equality and for racial justice, Brown is invoked in each new civil rights struggle. A key legacy of Brown v. Board of Education is that people now convinced of its rightness ask themselves what new struggle will be analogous a half century from now.
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