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Jfor accountable democracy



If you want to preserve democracy as we know it, you have to have
a free and many times adversarial press. And without it, I am afraid
that we would lose so much of our individual liberties over time.
T'hat’s how dictators get started.

—Senator John McCain, February 20, 2017
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Preface

FROM GUTENBERG TO ZUCKERBERG
By Newton Minow

When Johannes Gutenberg invented movable type and the printing
press in the fifteenth century, he married print and paper. Five cen-
turies later, Mark Zuckerberg and others caused the long marriage of
print and paper to stumble. Technology now moves faster than ever
before. The internet eliminates distance and boundaries. Artificial
intelligence looms to replace human judgment in the next step in
the global communications revolution.

Our daughter Martha asked me to lend perspective to how chan-
ging technology is impacting communications policy. Over the last
seven decades, I've been privileged to have a front-row seat inside
the communications revolution. It began in World War II when I was
a teenage U.S. Army sergeant in the 835th Signal Service Battalion
in the China-Burma-India Theater. Our battalion built the first
telephone line along the Burma (now Myanmar) Road connecting
India with China. After college and law school, I was a law clerk for
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Chief Justice Fred Vinson when the Supreme Court of the United
States heard a case that fascinated me: it was about how the Federal
Communications Commission (FCC) reached its decision regarding
competing technological standards for color television. After my
tenure with the chief justice, [ became assistant counsel for Illinois
governor Adlai E. Stevenson and worked in his two campaigns for
president in 1952 and 1956. One of my assignments was to appeal to
the broadcast networks and to the FCC for equal time for Stevenson
on radio and television so that Stevenson could respond to President
Eisenhower. In 1961, President Kennedy appointed me chairman of
the FCC. Returning in 1963 to private life and law practice, I be-
came a managing partner of what is now an international law firm
(Sidley Austin) in the United States, Europe, and Asia, its offices tied
together by the most advanced digital technology. In the next fifty
years, I served on many nonprofit and for-profit boards of directors,
including for a major book publisher (Encyclopacdia Britannica),
a major magazine publisher (Curtis Publishing, which produced
the Saturday Evening Post), major newspapers (Chicago Sun-Times,
Chicago Daily News, Chicago Tribune), independent UHF television
stations (Field Enterprises), public television (W T'T'W Chicago,
PBS), a national radio and television network (CBS), an international
advertising agency (Foote, Cone & Belding/Publicis), a major adver-
tiser (Sara LLee), a major think tank (RAND Corporation, which had
a huge role in creating the internet), a major philanthropic foundation
(the Carnegie Corporation of New York, which funded Sesame Streer),
the televised presidential debates (first with the League of Women
Voters, then with the Commission on Presidential Debates), a com-
munications policy leader (the Annenberg Washington Program), the
world’s most advanced telemedicine service (the Mayo Clinic), and
two major universities (Northwestern and Notre Dame); I also taught
graduate journalism and law students (at Northwestern University).
These experiences gave me diverse perspectives. I also served as

[ xiv ]
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chair of a special bipartisan advisory committee to the secretary of
defense on protecting civil liberties in the fight against terrorism.
I’'ve seen every side of the elephant, including the backside.

Because of these experiences, Martha asked me to write this
preface for her latest book. Martha grew up with nightly dinner con-
versations around the table with her mother, sisters, and me, and she
listened to many stories and asked many questions. Martha asked
me to describe what I learned. Now in my ninety-fifth year, I have
five reflections.

First, two words—public interest—are disappearing from com-
munications policy. When our government began to regulate com-
munications about a hundred years ago, these two words set the
standards. They appear in the Federal Communications Act dozens
of times. Other nations, especially the United Kingdom, Canada,
Japan, and Australia, use similar words to establish standards that
broadcasters, cable operators, telephone companies, and other com-
municators must serve. Original regulatory systems were based
on the idea that telephone service would be provided by wire and
broadcast signals would travel through public airwaves. Today, most
telephone calls originate and arrive through the air and most televi-
sion viewers watch programs through wires. As technology changes,
public policy lags behind. And the basic concept that our commu-
nications systems are to serve the public—not private—interest is
now missing in action.

Second, changes in communications technology change not only
the lives of individuals but also the roles of institutions, including
governmental institutions. When I went to the FCC, 1 saw that
the television and advertising industries paid no attention to offi-
cial United States maps of cities, states, and legal boundaries. They
created their own maps because radio and television signals do not
respect traditional boundaries. Signals travel in a roughly sixty-mile
circle, and viewers within that circle live in different cities, states,

[xv]
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and rural areas. So instead of a map of forty-eight states in the con-
tinental United States, there is a map of 210 DMAs (Designated
Market Areas). For example, a television transmitter in Chicago
sends signals not only into Illinois but also to parts of Indiana,
Wisconsin, Michigan, and lowa. Without our knowing it, technology
thus amends laws and constitutions. Our governmental institutions
lag far behind changing technology.

Third, when I was at the FCC, we believed that the American
people would benefit from more choice in radio and television ser-
vice. We opened up FM radio, UHF television, cable television,
public television, satellite television, and subscription television—
greatly enlarging the existing 1961 television service of two and a
half commercial networks. We added hundreds of new local sta-
tions. On reflection today, I wonder if enlarging choice contributed
heavily to the deep divisions in our country, which is now more
divided than I've ever seen before. In 1963 and in 2001, radio and
television united our country in times of crisis, such as after the
assassination of President Kennedy and the 9/11 terrorist attack.
Americans today are divided not only on what they believe but
also on what they “know,” presenting not just different ideas but
different facts. Walter Cronkite and I served on the CBS board to-
gether when he was the most trusted man in America. Now, who
is trusted? How do we restore faith in facts? As Pat Moynihan said,
we are all entitled to our own opinions, but not to our own facts.
Although T still believe we were right to enlarge choice, I am no
longer so sure.

Fourth, looking to the future, artificial intelligence (Al) is al-
ready well developed, and Al and the Internet of Things will soon
revolutionize what we do and how we live. The lightning speed of
Al can transform human reasoning and decision-making. Already
we have observed Al defeating the world’s master chess players and

[ xvi]
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Chinese experts at Go, the world’s hardest game of psychological
strategy. Al is determining which citizens get parole. Experts pre-
dict that AT will help guide its own evolution. We have been so busy
learning how to use technology that we neglected to learn how to
direct and govern technology. New and scary advances in Al enable
what are called “deepfakes.” Al can change a video by substituting
any face wanted for the face of the speaker, can change the words of
the speaker, and even change the way the speaker’s lips originally
moved. Political campaigns and elections can be manipulated by
such deepfakes to threaten the future of democracy. No scientist,
philosopher, or engineer has yet figured out how to program Al to
serve the public interest.

Fifth, the result of all these changes is a profound challenge to
democracy. As many scholars have written, our communications law
and policy have long been based on the notion of a world in which
speech is scarce and audiences abundant; today speech is abundant
and listener attention is scarce. Unwittingly, we have so democra-
tized the speech market that no one can be heard, bad actors flood
social media, and democratic deliberation is damaged. That market
has also created a state of constant information surveillance that
threatens basic values of free expression.

Just as representative democracy is threatened by these changes,
so is the international system that has sustained world peace and
cooperation since the end of World War II. That system always had
democratic deficiencies, but it worked. What will replace it? The
populist movements sweeping liberal states have lots of sources, but
all depend to some degree for their energy on the new social media
and the capture of traditional media. Nowhere in this new order is
there a thoughtful consideration of the public interest.

These changes should remind us of the words of Edward
R. Murrow, who spoke about television in its earliest days: “This

[ xvii ]
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instrument can teach, it can illuminate; yes, and even it can inspire.
But it can do so only to the extent that humans are determined to
use it to those ends. Otherwise, it’s nothing but wires and lights in a
box.” Martha is one of those determined humans—and that is why
her book is so important.

[ xviii |



Introduction

Jeopardy to News Production and Challenges
for Constitutional Democracy

Tue UN1TED STATES Constitution specifically mentions only one
private enterprise—the press—and does so in the context of ac-
cording it constitutional protection.! A press free to criticize those
in power and to spread information about developments, challenges,
and opportunities across society figured high in the understanding
of the Constitution’s framers as they sought to create foundations for
a strong democratic government and society. What does and what
should the constitutional guarantee of press freedom mean at a time
when the for-profit basis of newsgathering and sharing is strained,
even failing? Does that guarantee, permit, prohibit, or require gov-
ernment steps to keep the press and its news work viable? There
have been warnings for many decades now about the economic
fragility of the business of gathering and sharing news. As outlets
increased staff reductions and more newspapers closed across the
United States in the first decades of the twenty-first century, the
warnings escalated.?



SAVING THE NEWS

Making sense of the trends is a complicated task. With the devel-
opment of digital resources beginning in the late twentieth century,
this age is awash with communications. Over the past centuries of
practice, “the news” evolved to include reports of events, data, infor-
mation, facts, and analyses offering informed and trustworthy com-
munication of happenings, trends, and issues affecting people’s lives.
In the internet age, amid this plenitude are three features that de-
part from traditional techniques of newsgathering and presentation.

First, the sheer volume of material—including items from mis-
information campaigns—makes it much more difficult for individ-
uals to find and understand news that may matter to them. Second,
current disruptions undermine the virtuous cycle in which news
reporting grew with financial returns from subscriptions and sale
of advertising, which in turn attracted more readers, subscriptions,
and ads. Now, many readers have migrated to digital platforms that
do not reinvest in reporting and analyzing news and do not see
themselves as news providers. Leaders of digital companies have
pretended that their platforms make no editorial choices for which
they should be responsible. Third, and relatedly, disinvestment in
newsgathering and reporting leaves often sizable gaps.

Those gaps are especially notable in the loss of local news op-
erations in the United States, where lack of reporting about towns,
suburbs, and rural areas is now creating “news deserts” across the
country.” Changes in the private industry of the press leave some
communities with no local news coverage.* In the local news out-
lets that remain, fewer than 20 percent of the stories deal with the
community or events that take place there.® There has been less dis-
ruption of smaller newspapers by the national digital platforms than
of bigger news operations, but consolidation of ownership and cost
cutting have diminished coverage of local news. The new owners of
newspapers and big digital platforms can choose not to invest in news
production or what might be called “local government accountability”

[2]
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(reporting on the behavior of local officials or the state of local health,
safety, economic, or education conditions). Traditional news media
have shrunk, cutting staff and relying on freelancers, as digital plat-
forms have surged. Fewer than one-third of people surveyed in 2016
trusted mass media to report news fully and accurately.® By 2020,
68 percent of Americans polled see too much bias in news reporting
as a major problem—and 81 percent identified news media as critical
or very important to democracy.” The decline in local news coverage
may be tied to falling voter turnout for state and local elections and
fewer people running for office in local elections.®

Newspaper newsrooms lost 45 percent of their employees be-
tween 2008 and 2017. Cascading reductions of staff and cutbacks on
production accelerated in 2020 in the wake of the COVID-19 pan-
demic.” With revenue coming largely from advertising that targets
individuals based on their identities and interests, digital media can
easily sort people into different subcommunities, where they en-
counter different versions of events and concerns (especially so for
those who are most politically engaged). Targeted marketing and
algorithms divide people into subgroups in what might be called
“digital gerrymandering,” leading to quite different news, agendas,
“facts,” and understandings. Rather than coming across a variety of
stories and viewpoints, individuals receive materials reflecting their
past interests; predictions of interest based on their demographic, pur-
chasing, and viewing habits; and nudges into content that will keep
them on the site even if that content is inaccurate or extreme. As a
result, large numbers of people live in worlds with barely overlapping
news streams. 'T'he declining role of professional journalists and the
vulnerability of digital platforms to invasion by foreign actors, bots,
and manipulative interests contribute both to distrust of media and
to misinformation, harming the efficacy of self-governance.

A majority of people in the United States now receive news se-
lected for them by a computer-based mathematical formula derived

[3]
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from their past interests, producing echo chambers with few op-
portunities to learn, understand, or believe what others are hearing
as news. People of course use digital platforms for many other
purposes beyond getting news—entertainment, posting personal
photographs, and so on. But with the shift of attention away from
newspapers and broadcasting, advertising dollars too move to dig-
ital platforms.’® The long-standing model of for-profit newspapers
supported largely by advertising does not work when 89 percent
of the online advertising dollars go to Google or Facebook and 60—
70 percent of all advertising revenues go to internet companies. This
trend will continue because digital ads are cheaper and aim with
greater accuracy at likely customers.

These changes reflect a decline from the golden age of jour-
nalism, 1960-1980. When multiple news producers in cities treat
news reporting as a public good, its value does not diminish as
more people consume it, but people can “free ride” on its existence
without paying for it, as it is costly or impossible to exclude them all.
Knowledge is a classic public good; broadcast signals for radio and
television resemble a public good, but cable providers found ways to
exclude those who do not pay. Newspapers and broadcasters depend
largely on commercial advertising, an economic path now profoundly
diminished by the migration of ads to the digital sphere.!!

The press has had earlier phases lacking elements of professional
rigor. In the early nineteenth century, newspapers were organized
and financed by political parties. In the late nineteenth century,
“yellow journalism” pushed scandals. And U.S. history has repeat-
edly seen older forms of communication disrupted by new ones,
as the telegraph and then broadcasting challenged newspapers. But
the surmounting of past challenges does not erase the risk that jour-
nalism in the early twenty-first century will fall into even more dire
straits.
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The founders of the United States understood the central role
played by the press in the American Revolution and as a guard
against tyrannical government.!? The Bill of Rights, amending the
Constitution in response to many concerned about a central gov-
ernment being too powerful, embraced not only freedom of speech
for individuals but a specific guarantee of freedom of the press. As
crafted, the First Amendment of the U.S. Constitution assumes
the existence and durability of a private industry. In directing that
Congress “shall make no law . . . abridging the freedom of . . . the
press,” the Constitution’s authors assumed the existence of news-
papers.”* Newspapers were, at that time, produced entirely on pri-
vately owned printing presses; they published accounts of events of
the day, political opinions, essays, and entertainment for readers.'
Constitutional protection for this work could have fallen comfort-
ably within the legal protection of private property or individuals’
freedom of speech. But the authors and voters behind the First
Amendment thought the press important enough to single it out as
a distinct bulwark for the liberty of the people and their vision of
self-government. The shift from printing presses and delivery boys
to tubes and fibers does not matter. Jeopardy to the very project of
gathering and sharing actual news does.

The First Amendment does not govern the conduct of entirely
private enterprises, but nothing in the Constitution forecloses gov-
ernment action to regulate concentrated economic power, to require
disclosure of who finances communications, or to Support news
initiatives where market failures exist. Despite some current con-
stitutional objections to any kind of governmental involvement in
regulation of the press, there is a long-standing history of such in-
volvement in the United States that undermines the purely consti-
tutional aspects of these arguments.

The federal government has contributed financial resources,
laws, and regulations to develop and shape media in the United

[5]
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States. The transformation of media from printing presses to
the internet was affected by deliberate government policies that
influenced the direction of private enterprise. From granting news-
papers low mailing rates (and even exemptions from postal fees)
to investments in research (ultimately producing the internet), and
from establishing licensing regimes for broadcasting to regulating
telephone lines and features of digital platforms, the government has
crafted the direction and contours of America’s media ecosystem.
The federal government has invested in the development of a new
medium, shielded innovative media from competition, and used
competition rules, subsidies, and other policies to promote access
and innovation.

Indeed, the large degree of government involvement in media,
in combination with media’s functional importance to democracy,
lends constitutional significance to policy choices present today.
Potential reforms include a new fairness doctrine and awareness
efforts to distinguish opinions and news, regulation of digital plat-
forms as public utilities, use of governmental antitrust authority to
regulate the media, rules to protect media users from having their
personal information used in ways that invade privacy and distort
the news they receive, payment by platforms for intellectual prop-
erty of news organizations, regulation of fraud, and robust funding of
public media and media education. Reforms along these lines are not
simply plausible ideas; they represent the kinds of initiatives needed
if the First Amendment guarantee of freedom of the press can hold
meaning in the twenty-first century. This book will make the case
for the need for change, the legal basis for change, and the specific
forms that policy initiatives could take to remedy the failures of the
contemporary ecosystem of news, and it will explore ways to navi-
gate potential constitutional barriers to such reforms.

Some argue that the U.S. Constitution has no bearing on
the situation. Others go further, adding to the usual obstacles to

[6]
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reform—opposition from industry and difficulties enacting and
enforcing new rules—an emerging, aggressively libertarian view of
the First Amendment. Because the Supreme Court views the essen-
tial trip wire for First Amendment review to be actual governmental
action affecting speech, the activities of private digital platforms and
private media companies seem beyond the reach of reforms. The
Constitution might be interpreted to prevent reforms that touch on
or shape the worlds of speech, news, and media. Moreover, by legis-
lation and judicial interpretation, digital platforms enjoy protection
from even the limited liabilities for fraud and defamation applied to
newspapers and broadcasters.

The forces influencing news production and distribution are in-
tense, and the prevailing legal framework seems unavailing. Yet the
freedom of the press defended by the First Amendment of the U.S.
Constitution assumes the existence and durability of a private in-
dustry. This book proceeds with the argument that initiatives by
the government and by private sector actors are not only permitted
but required as transformations in technology, economics, and com-
munications jeopardize the production and distribution of and trust
in news that are essential in a democratic society. Any contrary
view of the Constitution imperils the very system of government
it establishes.

Recognizing fundamental changes is often difficult for those who
live through them. Yet the decline of the news media is accelerating.
The familiar pattern of economic disruption that brought the tele-
graph, radio, television, and cable complemented but did not destroy
the investment in newsgathering and production and the mecha-
nisms for vetting material. The disruption wrought by the internet
and the platform companies is not generating a sustainable alterna-
tive, and constitutional democracy itself is in the balance.” Yet it
can be hard to imagine what comes next based only on extending

what is current.!®
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Nobel Prize—winning economist Amartya Sen once observed
that no substantial famine has ever occurred in a functioning de-
mocracy with regular elections, opposition parties, basic freedom
of speech, and a relatively free media, even when the country is
very poor and in a seriously adverse food situation.”” In the United
States, dangers to freedoms of speech and of the press in the past
came from direct and indirect government suppression, such as in
1798 with the Sedition Act, during the Civil War and World War [,
and during the Red Scare of the 1950s."® In contrast, the current
challenges arise from the very digital communication systems that
endanger the gathering, reporting, and receipt of news.

"Tools of technology, business, and regulation could significantly
change the situation. This book describes the current news eco-
system in the United States and the trends that now jeopardize
reliable, accessible news for localities as well as for national and
global affairs. It then turns to historical developments showing re-
peated periods of disruption and innovation and also long-standing
government involvement in shaping and influencing the news in-
dustry. This historical insight provides the basis for the argument
that the First Amendment does not forbid government involvement
designed to strengthen the viability and reliability of newsgathering
and distribution; instead, for more than two hundred years, the First
Amendment has coexisted with the aid and activity of government,
shaping enterprises for generating and sharing news. An even more
ambitious interpretation would treat the First Amendment as man-
dating such efforts, as an informed citizenry is presumed by and
essential to an operating democracy. What is not in doubt is the
severe jeopardy in the United States for individuals to access infor-
mation and the role of journalism in checking falsehoods, making
governments accountable, and exposing corruption and other abuses
of power. The twelve proposals that close this book represent poten-
tial avenues for change. Even if no single one of them alone would
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fix the current problems, the ideas advanced here suggest steps that
can and should be taken.

T'he global COVID-19 pandemic brought not only great suffering
but also crucial lessons. Among those lessons are the essential role
that reliable news plays in the age of social media, and the inadequacy
of purely private sources of news. The marketplace largely failed to
produce and distribute reliable news to everyone who needed it. The
pandemic has exposed to view the fragile economics of newspapers
and the loss of any enterprise devoted to local newsgathering and
distribution in growing numbers of American communities.” Does
the United States Constitution pose a barrier to fixing the news in-
dustry? Or does it provide resources for doing so? What options hold
promise for a vibrant, healthy ecosystem of news?



CHAPTER ONE

News Deserts, Echo Chambers, Algorithmic
Editors, and the Siren Call of Revenues

How MANY PEOPLE now get news from hard copy newspapers?
How many from radio or television? How many from websites? Social
media? Reuters Institute found that two-thirds of those surveyed in
twenty-six countries use social media, and more people find their
news through an online algorithm than through human editors; only
one in ten of those surveyed pay anything for online news.! People
massively rely on smartphone apps and social media. In 2020, only
two out of ten relied on print newspapers, and only 5 percent of
those ages eighteen through twenty-nine got news from print news-
papers. Both during crises—such as the COVID-19 pandemic—and
during more ordinary times, social media provides much-desired im-
mediacy and opportunities to participate. Yet the pandemic contrib-
uted to further layoffs and reductions of news media while triggering
misinformation and conspiracy theories on social media.? Local
news operations are especially strained and are increasingly laying
off staff or even closing up.? Newspapers are rapidly shedding staff
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and shrinking coverage. More than 100 newspapers have shifted
from daily to weekly issues, and between 2004 and 2014, at least
664 newspapers shut down.* Newspapers reduced employment by
47 percent between 2008 and 2018; largely driven by newspaper staff
reductions, overall news journalist employment in the United States
dropped by 23 percent between 2008 and 2019.° In one month alone,
during the COVID-19 shutdowns, more than 30,000 staff at news
media organizations faced layoffs, furloughs, or pay reductions.® By
2019, over 65 million Americans lived in counties with only one local
newspaper, or none at all.”

The diminishing presence of local news coverage is especially
ironic given that local news tends to be the most trusted.® It is also
often the most urgently needed. Residents need local news in partic-
ular to deal with a public health crisis, to find out about local political
candidates, and to know what is happening in their communities.
No reporters are assigned to cover the courts of New York’s Queens
County, which has 2.3 million residents and 200,000 criminal cases
each year.” Accountability of local governments suffers without the
watchdog of local media asking questions and looking more than oc-
casionally at what is going on. When a 121-year-old local newspaper
called the Warroad Pioneer from a small Minnesota town closed, the
community lost coverage of local obituaries, scandal in the county
commission, budget crisis in the school district, and high school
sports.!” Mergers of newspaper chains produce more closures and
reductions in local news.

Such potentially big shifts in the news ecosystem arise with
three trends: (1) corporate investors giving greater priority to finan-
cial returns than to quality journalism or maintaining particular local
news outlets; (2) news outlet ownership by wealthy individual inves-
tors who may support independent journalism or may pursue their
own ideological projects; and (3) the shift of advertising dollars to
online media platforms that harvest user data. Taken together, the
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trends help to explain shrinking investments in local news and in
professional and specialized journalists. The new owners of newspa-
pers and big digital platforms can choose not to invest in news pro-
duction or local government accountability—such as reporting on the
excessive reliance on fines and fees imposed on people caught up in
the justice system in Ferguson, Missouri, where the police shooting
of Michael Brown triggered racial protests across the country.!! It
turns out that Ferguson had no daily newspaper, no news blog fo-
cused on local government, no community radio station, and no local
public access television.!? Social media may spread the news of po-
lice shootings, but it does not provide investigative journalism to ex-
pose governmental failures, including creating a structural conflict as
courts and agencies supposed to administer justice rely on imposing
fines and fees for their own financing, or the piling of fines and fees
on poor people in places like Ferguson, Missouri. The crisis of dan-
gerous lead levels in Flint, Michigan’s drinking water came to light
through local news—but how many other communities have similar
problems without journalists exposing the situation?

What is happening to newspapers? What do new owners and con-
solidation augur for the gathering, production, and distribution of
news? How do digital platforms and social media companies affect
“legacy” news media and the information that people get and need?
What are the effects of these developments on individuals, commu-
nities, and the nation?

DECLINING NEWSPAPERS
These trends are departures from better times for news media. For
four decades after World War II, mainstream journalism reflected

a mission of nonideological reporting about politics, foreign affairs,
business, and entertainment.’* Major broadcast networks helped to
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unify the country and provide criticisms of government excesses.
The journalism of the time was not perfect and always included a
range in quality and political slants; still, an ideal of objectivity grew
and took hold in professional journalism during the twentieth cen-
tury.!* In the past, people generally could easily find reports of local
news but did not have immediate access to reports from news media
around the world. Now, though, much has changed.

"Today in the United States, as journalist Robert Kaiser reports,
“the great institutions on which we have depended for news of the
world around us may not survive.”'® Coverage of international affairs,
even from highly visible national news shops, necessarily diminishes
without reporters based around the world. Declining circulation, loss
of advertising revenues, and diminishing profits both reflect and fuel
the reluctance of many people to pay for news. The introduction of
Craigslist and other online sources slashed newspaper revenues from
classified ads. Social media sites expanded the lure of the online, and
the advertising base of traditional media plummeted. Accessing social
media 24/7 without paying for it with money, yet not comprehending
how they pay with their data, people are migrating to social media to
save money and to save time. Social media platforms take the adver-
tising dollars, and filter and distribute news based on data about what
each individual user has liked in the past. The technology allows
the speedy spread of eye-catching material, and enables “friends” to
rapidly and costlessly share arresting material—including misinfor-
mation. Because the platform companies make money by splitting
revenues with “influencers” who draw views and by selling ads based
on numbers of viewers, the platforms reward conspiracy theorists and
spread misinformation, even as some celebrities try to use their social
media followings to correct falsehoods.!®

These trends, though, are complex. Different dynamics are at
work for local communities compared with large cities and national
markets, and for different people, especially when sorted by age,

[13]



SAVING THE NEWS

race, and educational level. But in most areas, consolidation of own-
ership and cost cutting has diminished coverage of local news."”
For local news, the problem is profound and structural. A limited
number of enterprises will succeed online because both the business
model and the networking effects depend upon aggregating readers/
users.'® A consistent focus on the news of a particular locality will
never be able to aggregate at the levels of those operating nationally
and internationally.

Major newspaper chains have declared bankruptcy, and revenue
declines continue. Across the nation, the number of newspaper
employees has dropped from 71,000 in 2008 to 38,000 in 2018, and
the COVID-19 pandemic that began in 2020 only accelerated this
trend.” Over the past twenty years, newspapers across the country
have lost nearly 40 percent of their daily circulation, and in the past
ten years, newspaper advertising revenues decreased 63 percent.
However, at least since the election of President Donald Trump,
new subscribers to the New York Times and Washington Post brought
those top papers to record numbers and sustaining revenues.?’ As of
2017, 25 percent of those surveyed in the United States say they want
to help fund journalism.?! But almost 60 percent of newspaper jobs
in the United States vanished over the span of twenty-six years.?
News jobs are disappearing across the industry, including in new
online ventures, broadcasting, and cable, and especially newspapers.

When newspapers disappear, so do the tent poles enabling local
community connections. As consolidation grows also in owner-
ship of broadcasting—with pre-internet, outmoded rules limiting
“cross-ownership” across communications businesses—diversity
and local engagement diminish.? News outlets with a local focus
bind communities together by reporting on events, arts, health con-
cerns, opportunities for political engagement, and entertainment.
The existence and operations of larger media organizations support
smaller outlets that rely on their products. A vital media ecosystem
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needs reliable reporting not just on a national level but also on met-
ropolitan and neighborhood levels. Radio, television, cable, and
internet users feed off major newspapers for their commentaries;
all of that is in jeopardy when a metropolitan newspaper shrinks or
shutters.?* Collaborations and shared ownership within geographic
communities that once seemed anticompetitive may now be vital in
addressing the failures of national conglomerates to focus on local
news. A national outlet does not give the local information needed
by domestic violence survivors, the results of high school sports
events, or the players involved in a dispute over development and
neighborhood land use.

Smaller newspapers face steep declines in readers and revenues,
with many merging or selling to chains or private equity investors
pursuing economic returns through cost reductions and restruc-
turing.?® As papers such as the Rocky Mountain News close, and others
reduce the frequency of issues from daily to weekly, local news up-
dates are less available, and because of the relatively small numbers
of individuals affected by any particular closing, internet solutions
are not likely. In earlier times, concentrated ownership by Knight
Ridder and Times Mirror elevated the quality of many local news
outlets, but even they ended up making serious cuts before selling
remaining assets to new buyers.? Investment-focused owners and
chains have been buying up local papers, producing unprecedented
levels of consolidation.?”” The ten largest chains have doubled their
reach in recent years, and the number of daily newspapers continues
to decline.”® Only twenty-five companies owned two-thirds of the
country’s daily newspapers in 2018.? Concentrated media owner-
ship may be more an effect than a cause and would not itself un-
dermine the new industry if owners committed to the enterprise of
producing quality journalism rather than stripping assets for profits.
But owners can and do close individual papers that do not make the
profit they seek, reduce reporting about local news in favor of more
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generic material, and focus on stories that will “trend” rather than
provide the kind of news that equips people to govern themselves.
T'he publicly traded companies holding many newspapers need to
turn profits for sharcholders, even if that means sacrificing journal-
istic values.®*® Smaller staffs means fewer resources for journalists
who are specialists in fields such as science and the environment,
greater reliance on press releases, and diminished investigative
journalism.

In some cases, the result is essentially “ghost papers,” existing in
name but using content generated elsewhere with no specific con-
nection to the community they are supposed to serve. People need
more news about economic, political, and governmental matters to
navigate health care coverage; to deal with credit cards and mort-
gages; to oversee schooling for their own and other people’s children;
and to understand local recycling rules, large environmental risks,
and a host of other issues. If anything, these needs are growing just
when likely outlets may be less able to generate and distribute ef-
fective information.

Some nonprofit news organizations are emerging to address the
declining presence of prior news outlets. Experiments are especially
necessary to reach younger audiences who may increasingly dis-
count or ignore traditional news publishers.*! New start-ups such as
Spotlight PA, a partnership of local Pennsylvania papers for investiga-
tive reporting, may fill some of the voids, reporting on governmental
and business actions or monitoring police conduct in a particular
neighborhood, but these efforts, whether supported by philanthropy,
volunteerism, or venture funding, have not found a sustainable
path.®* The private sector simply may not be able to generate suffi-
cient funding for the kind of reporting that holds local governments
accountable. The entire business model of newspapers—print or
digital—is “very much in free fall.”** As people grow reluctant to pay
for news that is posted for free on the internet, ad revenues migrate
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to digital companies, and digital companies themselves invest little
in news gathering, editing, and reporting.

NEW OWNERS

A few prestigious newspapers have found wealthy individual in-
vestors. Jeff Bezos purchased the Washington Post, Patrick Soon-
Shiang purchased the L.A. Times and the San Diego Union-Tribune,
and Laurene Powell Jobs’s Emerson Collective owns a majority
interest in the Az/antic. Some investors may be philanthropically
minded, leaving editorial decisions to professionals, but others may
be seeking to influence the political tilt of the news or to change it in
other ways. The Mercer family’s control of Breitbart News Network,
Charles and David Koch’s pursuit of media ownership, and Rupert
Murdoch’s transformation of a family media business into an empire
on three continents are examples of efforts to use wealth to advance
particular ideologies through media.** (Rather than buy an outlet,
another billionaire—Peter Thiel—used his resources to destroy a
media outlet by financing a series of lawsuits against Gawker Media,
which led to its bankruptcy; Gawker eventually ceased operations.)®
Most mass media remains held by private companies or publicly
traded corporations; purchases by high-wealth individuals and by
private equity funds are notable developments, affording greater
power by a few individuals over the affected news operations.

With broadcasting and cable, mergers and consolidation simi-
larly risk diminishing local news and reducing diversity of opinions
and viewpoints. For example, Sinclair is a company that owns 173
television stations, through which it spreads right-wing political per-

spectives.*®

Sinclair planned to purchase forty-two more stations,
allowing it to reach three-quarters of American households, but the

Federal Communications Commission (FCC) has, for now, blocked
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the effort and found—by a vote of 3—2—a variety of unrelated legal
violations.*” Such concentrated ownership displaces local control of
media and shifts editorial decisions to people without a stake in par-
ticular local communities. Many local news shows look just like local
shows in other parts of the country because stations now borrow
segments from other stations owned by the same company. Local
television news turns to weather, traffic, crime, sports, banter, and
entertainment news, and national broadcast news networks have cut
costs, staff, and coverage.

For better or worse, traditional television is losing viewers—
especially younger ones—to streaming services and other digital
alternatives. People between the ages of thirteen and twenty-five
watch less than thirteen hours of television a week, which is 44 per-
cent less than five years ago for people in the same age group.3®
“Cord-cutting”—terminating or not starting cable subscription—is
the trend, as younger people especially turn to streaming services.
This development affects even traditional media programming.
Since the rise of cable and the internet, broadcast news has shifted
to more entertaining and profit-conscious news programming, and
even newsmagazines have shifted to prefer emotional stories over
factual investigations. Cable and digital communications allow
subsets of the population to connect, offering avenues for more
diversity in programming and voices, but this also encourages
“narrowcasting”—aiming for slices of the community rather than
trying to reach everyone. Meanwhile, older people reminisce about
the golden age of television news, and remember moments such
as when Edward R. Murrow did war reporting on the scene and
met the Red Scare led by Senator Joseph McCarthy with courage,
or when Walter Cronkite narrated moon launches, the assassina-
tion of presidents and other political and civic leaders, and the
Vietnam War.*
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DIGITAL PLATFORMS

New competitors to the concentrated media industry disrupted their
business models with popular streaming services, leading networks
to play catch-up, while data and digital platforms, including Amazon,
YouTube, and Netflix, changed the way vast numbers of people find
news. In an example of what law professor Frank Pasquale calls “the
black box society,” data platforms customize people’s access to news
(as well as sports, entertainment, and other content) without even
consulting them. Instead of offering clear choices, digital platforms
bury decisions that affect people in the architecture of their sites,
relying on analyses of computer data usage that is opaque to users.*
As one service advertised in its launch, “The feature delivers a way
to browse and discover news from publishers worldwide, and in-
troduces a personalized newscast—through a ‘filter bubble’—that
adapts to your interests based on what programming you watch and
skip, among other things.”*! A number of these services sample con-
tent from elsewhere, while others generate their own stories. Some
commentators maintain that these new services will cover multiple
sides of an issue, and one observer urged people “to be careful not
to create your own echo chamber in which you only ever hear opin-
ions you agree with.”* Even though people do not only read what
they already believe, this kind of expert advice is beside the point
if people do not know why they are seeing what they see and do not
have the tools they would need to encounter anything else.
Attention and money are now concentrated on a few digital com-
panies. Facebook, for example, had 1.6 billion participants around
the globe in 2016; by 2019, the company reported 2.5 billion active
monthly users.® Its number of users has surpassed the number of
people in the world’s most populous nation.** Facebook’s recent ef-
fort to highlight social content (promoting posts from family and
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friends over content from publishers in the personalized “newsfeed”)
risks further deemphasizing news, and especially local news.* The
shift of dollars and attention to social media platforms carries further
risks. As people adopt ad-blocking technologies, the platforms move
to “native advertising,” blending ads with content.** Social media
platforms draw attention and advertising revenues away from tra-
ditional media while using and selling data about each user’s clicks
and engagement. The effect is to make the user into the product and
potentially provide easy vehicles for those who profit from increasing
social division, fomenting hatred, and undermining democracy.
Leaders at Facebook and Google have stressed that, as tech
companies, they are not in the business of journalism. They rely
on algorithms, sometimes overriding human editorial decisions, to
select what people see.*® They focus on keeping consumers’ atten-
tion, not on covering the news. Sheryl Sandberg, the chief oper-
ating officer of Facebook, explained: “We're very different from a
media company. . . . At our heart were a tech company. We hire
engineers. We don’t hire reporters. No one is a journalist. We don’t
cover the news.™ And yet, more and more people get their news
from social media, through links and forwarded posts—with each
act of sharing increasing a post’s visibility to others. British reporter
Emily Bell noted, “Social media hasn’t just swallowed journalism,
it has swallowed everything. It has swallowed political campaigns,
banking systems, personal histories, the leisure industry, retail, even
government and security.”*’ Judgments once made by a variety of
people with diverse aspirations are now made by profit-maximizing
algorithms seeking to capture the largest number of “eyeballs” and
advertising dollars. Algorithms deploying machine learning and
data about individuals determine what each user receives on their
Facebook feed, Twitter timeline, and Youlube home page—and the
big platforms use them to amplify emotions in order to maximize
attention. The capacity to make editorial judgments remains, as
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revealed by many platforms’ rapid removal of disinformation about
the coronavirus. But social media and tech platforms do not often
use those capacities. And when they do use them, there is no assur-
ance that the guiding norms will advance free expression, safety,
or any other civic values, nor that the users and the public will un-
derstand what values and procedures are at work. Moreover, some
worry that user engagement drops if the platform adopts a norm
such as improving the quality of the news content highlighted by
an algorithm.>

"Trade-offs between speech and truth, between scale and safety,
and between profits and democracy may be unavoidable; should
those trade-offs, though, be made in secrecy by a few private internet
companies? Journalist Evan Osnos concludes that Facebook founder
Mark Zuckerberg “is at peace with his trade-offs”: “Between speech
and truth, he chose speech. Between speed and perfection, he
chose speed. Between scale and safety, he chose scale.” But, con-
tinues Osnos, “like it or not, Zuckerberg is a gatekeeper. The era
when Facebook could learn by doing, and fix the mistakes later, is
over. The costs are too high, and idealism is not a defense against
negligence.”

Ostensibly neutral digital platforms are easily manipulated by
propagandists and extremists who use search optimizing and dig-
ital clicks for their own ends, while offering revenues to Facebook
and Google. Facebook, for example, has become a tool of choice
for Rodrigo Duterte, the autocratic president of the Philippines.™
In the Philippines, 97 percent of people have Facebook. Duterte’s
support from Facebook started with training sessions the company
provided for presidential candidates and continued with “white-
glove” services upon his election. He and his supporters deployed
fake accounts, aggressive messages and insults, threats of violence,
and fraudulent endorsements, creating the illusion of support for his
regime. He then used Facebook to stream his inauguration after he
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banned all independent media in the Philippines. Facebook, in turn,
has entered into a partnership to lay undersea cables to support users
in the Philippines and allowed critics of Duterte to be removed from
Facebook. Similar special services for politicians could be offered in
other countries, including in the United States.

While leaders of digital services have claimed they are passive
intermediaries treating everyone the same, critics charge that the
tools and designs at work enable abuses.> Such charges have not pro-
duced successful verdicts because data companies like Facebook,
Twitter, and Google have avoided civil liability. Some allege that
these platforms and their tools assist terrorist groups such as Hamas;
again, the companies claim that they are not responsible for the con-
tent on their platforms.* Leaders of digital companies have pre-
tended that their platforms make no editorial choices for which they
should be responsible. Yet tech platforms fundamentally shape con-
tent and intervene to influence what people see through modera-
tion decisions, deletions, highlighting or submerging content, and
granting privileged access; these activities are in fact the business
in which the tech platforms specialize.”’

With the stay-at-home orders imposed in the wake of COVID-
19, Facebook put its 15,000 content moderators (contractors who
worked in offices scattered around the globe) on paid leave and
turned even more dramatically to artificial intelligence tools for con-
tent moderation.’® Twitter showed its ability to moderate content
by labeling potentially harmful or misleading information related
to the coronavirus with a tag reading “Get the facts about COVID-
19” and links to a page curated by Twitter or created by an external
source.” These measures have not, however, been pursued with the
same seriousness and resources with regard to hate speech, terrorist
speech, conspiracy theories, or “fake news.” Instead, the burden
of checking facts has largely remained with users, who are often
ill-equipped to sort out fact from myths or manufactured material.®!
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And the platform companies make no commitment to the principles
of independent journalism.®?

Whether or not the tech platform companies are aware of what
is happening, the tools of the digital companies are easily used to
spread misinformation and fraudulent content. When special counsel
Robert Mueller indicted thirteen Russians for disrupting the 2016
United States presidential election through Facebook and other
digital media, he effectively torpedoed denials by Facebook exec-
utives about the platform’s role in election-season misinformation
and propaganda.®® Russian provocateurs, knowledgeable about social
media, used widely available technological tools, perhaps including
some not known to the companies themselves.®* Even if such con-
tent might be protected by the First Amendment, the norms of pro-
fessional journalists would test and filter out misinformation and
propaganda. How much does the insulation from civil liability that
is presently afforded to digital platforms lead to insufficient precau-
tions against such exploitation and misuse?

The way digital platforms are immune from civil liability differs
from the treatment accorded to newspapers and broadcasters,
which can be held civilly liable for defamation, false information,
threats, sexually explicit material involving minors, and racially
discriminatory housing ads posted by users.” In contrast to legacy
media, digital platforms have protection under Section 230 of the
Communications Decency Act.®® Though this immunity was created
to enable the innovation and expansion of digital platforms, argu-
ments for revising this section of the act are increasingly drawing
attention and support from people across the political spectrum.®”
But as now required with an amended Section 230 accountability for
failing to warn about a known online sexual predator or for hosting
a site that matches potential roommates in a racially discriminatory
manner, it has not deterred platform companies from providing and
expanding their services.®®
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The role played by digital platforms in misinformation and pro-
paganda is significant because of the sheer number of people who
engage with those platforms. The use of algorithms accelerates the
spread of materials that attract attention. Readers are often vulner-
able to hoaxes and abuses enabled by “dark posts”—ads that are
invisible to all but those targeted and that do not reveal who paid
for or is behind them.® Oxford University scholars have studied
and critiqued this “computational propaganda.”’® Activists can use
digital media to nudge voter turnout and target individual voters.
“Clickbait”—arresting headlines and attention-drawing ads—
enables a surprising amount of disinformation without the checks
that counterspeech (fighting problematic speech not with censorship
but with more speech) and investigation can provide.”! Filter bub-
bles, critics charge, isolate individuals in a stream of messages that
match their prior views. So do unscrupulous campaigns of division
that include attacks on the media. Even if only small subcommu-
nities of people echo one another without challenge, that becomes a
problem not just for individuals but also for society and democratic
processes.’”? Digital platforms can deploy “digital gerrymandering,”
selectively presenting information to serve interests unknown to
recipients and undisclosed to the world.”” Although Facebook has
added staff to police hate speech and take down fake accounts, no
one thinks these efforts work well.”* Investigations into past and
present risks of chaos and misinformation continue.

Some argue that the concerns are overstated, while others point
to deeply worrisome patterns. One study based on uses of Facebook
during the 2016 U.S. presidential race argues that any effect of online
exposure on polarization is modest.” Another study, again about so-
cial media during the 2016 presidential election, maps a distinct dif-
ference between right-leaning sites, cable networks, and broadcast
media and left-leaning ones: the right-leaning outlets appear siloed
off from other media and news circulation, allowing rumors to spread
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without correction or contradiction, while left-leaning sites are in di-
alogue with and checked by other sources, curbing disinformation.”
Yet still another study shows that false information spreads more rap-
idly than verified information from reliable sources.”” Nonetheless,
an exposé documentary about Facebook, identifying its role as con-
duit for hateful materials, generated vociferous responses by the
company.”

EFFECTS

Failing business models for newspapers, new owners with varied
agendas, digital platforms disrupting communications and drawing
advertising revenues (including from classified ads) away from legacy
media and especially away from local news, shrinking viewership for
broadcast news: these and related trends contribute to the crisis in
journalism and the news business in the United States. The effects
on individuals, communities, the nation, and government account-
ability as well as democratic governance are multiple and cascading,
as documented by a comprehensive federal government study.”
When newspapers close, local government becomes more expen-
sive to taxpayers, no doubt reflecting the absence of monitoring of
government salaries, debt, and other expenses.®® Decreased aware-
ness of local issues reduces voter turnout and engagement in civic
affairs.8! The for-profit model of newspapers supported largely by
advertising does not work when cheaper, targeted online ads replace
print media ads. Recent estimates indicate that 89 percent of online
advertising dollars go to Google or Facebook, and 60—70 percent of
all advertising revenues go to internet companies.’? As advertisers
redirect their dollars away from undifferentiated print media and
toward data-driven, targeted online advertising, online tech com-
panies benefit and traditional media and the news industry suffer.
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The pattern is even more pronounced when it comes to local news
markets.®*

Unbundling is another trend that has hurt traditional media. In
the past, even when hard-core news struggled for readers, newspa-
pers and broadcasters could help pay for it through cross-subsidies
offered by bundling content: people interested in style, crossword
puzzles, and horoscopes would help pay for reports on politics, sci-
ence, and sports. Now, though, people can get their updates about
sports or weather apart from political news, further decreasing the
cross-subsidies once available to newspapers and other mass media.

The negative effects of digital media on elections exacerbate
the decline in people’s trust in media that is already underway.®
According to a 2017 poll, nearly half of registered United States voters
believe major news organizations made up stories about Donald
Trump.®® Professional journalism, messages from your cousin, or
messages from a Macedonian adolescent paid to design arresting ads
can seem equal in a world without editors vetting stories. Individuals
presenting themselves anonymously online may be demonstrating
the benefits of free speech but may also accelerate the destruction
of basic norms of civility and honesty; the same is true for ads that
give no clue about who funded them. Social media algorithms that
determine what is distributed to whom are not visible to anyone out-
side the companies, and it can take quite a while before the actual
patterns of distribution are apparent.

Contributing to the growing distrust of news and media is the
absence of any clear regulatory guidance due to the political dead-
lock in the Federal Election Commission, the government agency
charged with regulating election-related speech.’” In early 2018
YouTube promoted a conspiratorial video accusing one of the sur-
vivors of the mass shooting that had occurred at Florida’s Marjory
Stoneman Douglas High School a few weeks earlier of being an
actor who did not attend the school. YouTube later explained that
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it misclassified the video originating originated from a local televi-
sion outlet; meanwhile, the video was viewed more than 200,000
times, labeled as “trending,” and accelerated in its distribution be-
fore complaints led to its removal.®® YouTube’s algorithms tend to
recommend channels advancing conspiracy theories and falsehoods,
even to people who have never shown an interest in such content.
Frequently changing rules about how much power internet providers
and data service companies can exercise over what users see or know
about only adds further complexity and confusion.®’

Surveys show that a large and growing number of Americans sce
news stories as faulty and the professional press as unwilling to admit
mistakes or correct biases.”” President Trump made “fake news” a
popular phrase, and disagreements over the meaning of the term just
amplify the doubt and distrust of providers of news.” Competing
for shrinking audiences, even mainstream media increasingly stress
sensational headlines or human-interest stories. At the same time,
technological and economic disruptions alter how news is gathered,
edited, accessed, distributed, and financed. Tech companies, guided
by psychologists, organize the attention of users while traditional
journalists are just beginning to learn about the neuroscience of
creating receptivity for reasonable but skeptical audiences. These
patterns contribute to and reflect the diminishing role of evidence
and analysis in the United States.”?

In some ways, the current disruptions in media and news echo
past technological and economic changes that have radically al-
tered the vehicles for collecting and distributing news in the United
States. Big data platforms draw patrons and advertising away from
older media. Perhaps older companies and media will find ways to
adapt by collaborating with new enterprises and by focusing on their
distinctive strengths; just as newspapers moved to more in-depth
analysis after the development of 24/7 broadcast news, all media
will change in response to and in collaboration with data platforms
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on the internet”® Federal and state governments play catch-up,
pursuing regulation after developments emerge, and chiefly rely
on competition among private sector companies to check bad prac-
tices. Technological advances allow government officials (such as
Presidents Franklin Delano Roosevelt and Donald 'Trump) and, in-
deed, anyone with a message to spread to go over the heads of pro-
fessional journalists and send those messages directly to the public
(through radio, in FDR’s case, or Twitter, in Trump’s). And the
roles of professional journalists have tended to shift from reporting
events to analysis. In both scope and consequences (which are still
unfolding), the transformations of communications and related in-
dustries in light of the digital revolution are more akin to the changes
ushered in with the book than to the impact of broadcasting and
cable television.*

T'he current shift differs precisely because of the availability and
practices of new media and digital tools. Digital networks, unlike
the telegraph, radio, or television, do not need the newspaper to
travel the “last mile” to the reader, and they allow readers to com-
municate across the networks too. As one journalist put it, “Google
stole the delivery trucks and Amazon stole the newsstand.”” The
lag time of a single day once was enough to allow one newspaper
an advantage in breaking a story, but now internet platforms, as
well as broadcast and cable, can transmit any story reported by a
newspaper immediately—with most of the profit not going to the
news outlet that initially reported the news. Through the network
of networks that composes the internet, one-to-many and many-to-
one communications are easy and can bypass the newspaper, pub-
lisher, or broadcaster that used to select, edit, and vet news. Anyone
with access to an email account, mobile phone, or social network
can not only receive but also send out information. These channels
are global and “distributed,” meaning the components are spread
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widely and coordinated through networks, rather than through
hierarchies or a central coordinator or chain of command.”® And
now advertisers can bypass newspapers and other intermediaries,
reaching customers directly online and gathering data about them
at the same time.

Because digital mega-companies, such as Google, Amazon,
Facebook, and Twitter, generally do not gather, edit, or pro-
duce news stories, their dominance of the news business does
not strengthen or even preserve reliable news. Indeed, the dig-
ital companies free ride on the content generated or conveyed
through social media by users, and also use data analysis, behav-
ioral nudges, and social marketing to gain customers and to sell
data about users. Unlike newspapers and broadcasters, the digital
companies do not need to invest in gathering or assessing news or
in serving local communities without large populations. And ex-
treme radio and cable providers pushing outrage add to the general
weakening of legacy media; professional journalism has little role
in controlling the limits of what is acceptable to say and what is
believable.

Even the huge digital companies are only partially in control of
the transformed world determining the shape, price, and quality of
news. You send and receive news and other communications by con-
necting to a telecommunications service provider, which translates
the text message sent or received into electronic signals, transmitted
through the network as packets of data through an internet service
provider, such as Verizon, AT&'T, or Comcast, and ultimately this
chain translates a message back into text when it reaches another
device.”” If internet service providers do not treat all data packets
the same way, individuals or organizations that have more money or
influence or that are favored by a controlling government will be able
to negotiate better speed and service.”® When you use the internet,
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you are using a device—a phone, tablet, or laptop computer—that is
linked to hardware, such as an Ethernet network card or a modem,
connected to an electronic cable, wireless transmission of radio
waves, or a beam of light sent down an optical fiber.”” Private com-
panies compete in assembling this network of networks we call the
internet. The businesses and architecture of each of these elements
affect whether and how people receive or create news and other
information. Held by a few dominant companies, each of these el-
ements raises new concerns about concentrated and unaccountable
power.!?? Despite early hopes that internet communications would
create more opportunities, powerful entities such as Facebook have
even more concentrated power than prior companies that dominated
communications.!”r These companies—and the advertisers using
their channels—can bypass newspapers and broadcasters as vehi-
cles for reaching audiences.

Further complicating the situation is the sheer complexity and
lack of transparency of the internet and digital companies.!”? Robert
Mueller’s indictments give a clue about the vulnerability of Facebook
tools to manipulation and deceit, but it is difficult for most people to
see or understand fake accounts, micro-targeted ads, or devices such
as “dark posts,” which are not “published” on the page but appear
only to the user.!®® Users confuse items labeled as “sponsored content”
with vetted news stories, according to studies.! Innovations blurring
the distinction between ads and news make the problem much worse.

What other techniques are available for misuse? Mathematical
formulas—algorithms—are supposed to connect people with con-
tent they are looking for and would like. What if a digital platform
adjusts the math “so that only posts that get a disproportionate
amount of engagement (likes, clicks, comments, shares) will be seen
by a lot of people—regardless of whether those people are fans or
friends”?'% Traffic is directed by an unseen traffic cop. Someone
who likes updates from friends may not get many of them because
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they are not circulating among or preferred by the large numbers of
people valued by the algorithm. Companies and people who are not
getting their messages delivered as much as they would like can—
and do—pay for better placements.!%

"This is the technology that enables predatory messages, such as
ads for fraudulent educational opportunities, targeting vulnerable
people with false or misleading information.!’” Facebook in 2002 al-
tered the newsfeeds of two million politically engaged people, who
were sent a higher proportion of hard news instead of cat videos
and the like; when their friends shared a news story, it showed up
high on their feed without revealing the mathematical tweak behind
this phenomenon. Unlike choices by Fox News or MSNBC editors
to highlight one story over another, these algorithmic adjustments
are invisible to viewers and thus elude comment or criticism while
adopting psychological ploys to keep users hooked. Apparently,
during the 2016 election season, fake stories, especially pro-Trump
or anti-Clinton, attracted engagement more than legitimate news
did; some of those fake stories generated income for teenagers in
Macedonia who created websites and messages repeating such
hyperpartisan content.!%

Both carefully designed and reflecting unconscious biases, algo-
rithms govern the work of digital platforms as they collect and use
vast amounts of information about individual users. And the data
guiding the distribution of content may be faulty. People are known
to lie or boast on Facebook, for example, but the algorithms sweep

up these reports along with truthful ones.!”

People using digital
platforms such as Facebook and Google do not have a window into
the choices made in the design of platforms, and yet those choices
select, suppress, push, and censor.!’® T'his visibility problem exac-
erbates the filter bubble—the intellectual isolation that can result
when algorithms select what users should see based on predictions

about what they would like.
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Whether social media causes or reinforces separate commu-
nities is less important than how social media contributes to a world
in which some people receive dominant messages that COVID-
19 is a severe health hazard, others receive waves of messages
announcing it is a hoax, and some receive both. The spread of a
conspiracy theory linking 5G cellular networks to the pandemic
spread quickly around the world even though the newspaper that
originally published the article quoting someone making that claim
retracted the article within hours."" Boosted by right-wing web-
site InfoWars and by English former soccer player David Icke, the
conspiracy theory spread widely.!'? There have always been con-
spiracy theorists and liars, but now internet companies give them
frictionless global distribution for no financial cost. Researchers
found that 48 percent of American adults reported encountering
“at least some news and information about COVID-19 that seemed
completely made up, with 12 percent saying they have seen a lot of
it and 35 percent saying they have seen some.” For example, nearly
30 percent of Americans believe that COVID-19 was made in a lab.!!?
The eventual removal of conspiracy-related posts by Icke and other
individuals does not undo the spread of the misinformation. The
tech platforms are not responsive to the many social media users who
want to ban false information about the virus conveyed by public of-
ficials and also want misinformation about the virus removed from all
social media platforms (although there are currently no mechanisms
to do s0)."" While the pandemic and shelter-at-home practices con-
tributed to boosts in the use of both conventional news media and
social platforms, 50 percent of Americans in communities reporting
COVID-19 cases had access to little or no local news media and
hence faced grave limits on local news and information about the
availability of local COVID-19 testing.!"® Despite increased interest
in local news, local newspapers laid off or furloughed employees as
business declined during the coronavirus outbreak in the United
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States.!'® Americans who mainly receive their news through social
media were the least likely to follow coverage of the pandemic and
the most likely to report encountering unreliable material.'”” Social
media sites, once reluctant to remove posts, worked actively to elim-
inate misinformation about COVID-19, but much of the information
remains, including some presented in documents that look official.!™®
The World Health Organization has called the rapid spread of mis-
information about the virus an “infodemic,” a serious situation re-
quiring an aggressive response.'"”

Facebook and Fox News both contribute to the spread of misin-
formation, and tracking the problem exposes the deeper vulnerabil-
ities in the media ecosystem.'?” Dominating the circulation of news,
rumor, and misinformation globally, American-based companies
regulate content, allow companies and governments to censor and
monitor individuals, and make the rules governing what users can
see.l?! Social media amplifies people’s prior views and predicted in-
terests, and may contribute to social division and polarization, even
before enemies of the United States exploit domestic rifts.'?? At
times Russian disinformation even appeared in traditional U.S. jour-
nalism outlets, but as former U.S. ambassador to the UN Samantha
Power noted, “Russia has keenly exploited our growing reliance
on new media—and the absence of real umpires.”!?* Russian and
Macedonian actors pretending to be Americans are a transborder
threat to democracy that is no less serious than cyberhackers’ threats
to American businesses.'”* Recent research, though, suggests that
both greater domestic forces and political asymmetry contribute to
polarization and finds that right-wing sites and their users operate
apart from the checking function of mainstream media.'?®

Transnational digital platforms daily inject uncertainty, manip-
ulation, and fraud through the open digital architecture housed by
dominant private companies that are either unwilling to provide or
are incapable of providing reliable messages. A former Facebook
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executive explained how the company was taken by surprise: “You're
so focused on building good stuff . . . youre not sitting there thinking,
if we get lucky enough to build this thing and get two and a quarter
billion people to use it, then this other bad stuff could happen.”!?
And while new communications technologies have long attracted
propagandists—the great public relations expert Edward Bernays,
who convinced large numbers of American women to smoke ciga-
rettes, noted how shifting news technologies give rise to new periods
of propaganda and fakery'”—what is new is how the current tech-
nologies allow the propagandists to hide their tracks from even the
most observant critics, while unleashing distractions and distortions
on an unprecedented global scale.

Another problem beyond those discussed arises because the
internet is vulnerable to “flooding,” in which an enormous volume
of information drowns out disfavored speech and either discredits
mainstream media sources or distracts people from them. Bot
attacks boost harassment on the internet.'”® And “internet trolls”
post inflammatory, provocative messages to disrupt online commu-
nities or badger individuals into withdrawing.!?’

The government was once assumed to be the main threat to the
“marketplace of ideas,” through punishments or bans on publication,
but now the greater danger comes through overwhelming individuals
with messages that swamp meaningful communication. Although
“more is better” once seemed a sensible approach to freedom of
speech, the “more” provided by digital resources may destroy pro-
fessional journalism, undermine public confidence in information,
and negatively affect the provision and absorption of information
needed for self-government. The current situation differs from prior
disruptions because now the very viability of news enterprises, of
getting local, regional, national, and international news to people, is
under siege.
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"This is the new ecosystem of news. Serious risks of news deserts;
echo chambers; concentrated ownership of newspapers, radio, tele-
vision, and cable sources of news; a shrinking number of professional
journalists; blurring of ads and news; and dominance of digital plat-
form companies: this is what shapes people’s encounters with news.
As the big digital platforms do little to invest in news creation, the
United States is in danger of losing the crucial relationship between
the press and democracy—that is, holding officials accountable—as
presumed by the authors of the First Amendment.



CHAPTER TWO

News Production and Distribution
in the United States: Private Industry and

Government Contributions

BEcAUsE oF THE importance of the press and news to democracy,
government policies and programs have provided resources and
guided new developments from the nation’s founding into the pre-
sent. The federal, state, and local governments within the United
States have contributed money and devised laws and regulations to
develop the free and private media, consonant with the values un-
derlying the First Amendment. Over two centuries, governments
have made public investments in the development of news media.
The federal government has occasionally used its power to regu-
late markets to shield innovative media from competition; at other
times it has exerted that power to enforce competition rules in order
to promote access and innovation. As repeated waves of techno-
logical change and innovation in reaching audiences and financing
media challenged prevailing methods of sharing news, government
policies shaped, supported, and protected media and promoted
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development of diversity and quality in content. The transforma-
tion of media from printing presses to the internet thus involves
both the ingenuity of private enterprise and intentional govern-
ment policies. Both have been crucial to the operations of freedom
of speech and of the press. Although private sector companies and
investments are central to the development of media news, govern-
ment subsidies and regulations have long played influential roles,
especially in developing the telegraph, broadcasting, cable, and the
internet.

The history of American communications and news businesses
requires focus on private enterprise, but for the bulk of American
history, governmental involvement has been integral to the struc-
ture, financing, and effectiveness of the news industry and media.
"T'his critical and ongoing role of government in American media ex-
poses as false any claim that the First Amendment bars government
action now. The disruptive dimensions of the digital revolution are
distinctive only in the relative passivity of government in attending
to effects on markets, quality, and democracy.

PRIVATE ENTERPRISE

Starting with the private enterprise side of the equation, journalism
grew from individual printers to party-supported newspapers and
then to a mix of small enterprises and large and profitable corpo-
rations. Once the province of solely individual printers and small
businesses, the private media now includes not just those types of
entities but also large publicly traded corporations and investments
held by private equity firms, wealthy individuals, and nonprofit orga-
nizations. Private enterprises invest in and launch communications
satellites and research into more technological communications ad-
vances on the horizon.
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From the nation’s start, the informed electorate and accountable
democratic republic it serves hinged on the vitality of private in-
dustry. Homegrown broadsheets brought information about the Old
World, the Revolution, and the new nation; they expressed partisan
views and opposing views; and they printed letters from readers
along with materials from other newspapers.! The freewheeling, un-
ruly press was part and parcel of the revolutionary spirit launching
the country.?

The framers of our Constitution and Bill of Rights understood
the crucial role of the press. James Madison, for example, saw public
opinion as the real sovereign in a free society. But in a large society,
public opinion is “less easy to be ascertained, and . . . less difficult
to be counterfeited.”® Accordingly, he argued, freedom of the press
would be crucial to ensure “a general intercourse of sentiments,”
including roads and commerce, “a free press, and particularly a circu-
lation of newspapers through the entire body of the people.™ These
elements are the preconditions for the “republican form of govern-
ment” guaranteed by the Constitution vesting sovereignty in the
people and in their chosen representatives.

During the revolutionary period, freedom of the press, both in
fact and as a symbol, played a crucial role in the demands for self-
government and governmental accountability. The practices were
built on English and Dutch experiences, particularly freedom from
government requirements of religious orthodoxy in the press.®

43

The landmark Virginia Declaration of Rights stated that “the

freedom of the press is one of the greatest bulwarks of liberty and

96

can never be restrained but by despotic governments.”® Founder
John Adams stressed the people’s right to knowledge about the
character and conduct of those in charge.” In one of the events
inciting the American Revolution, Great Britain tried to raise rev-
enues through the Stamp Act of 1765 by requiring American col-

onists to pay a tax on every piece of printed paper—including
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newspapers and other documents.® The protests that followed fo-
cused on taxation without representation, and it was also obvious
that the tax could destroy American printing businesses. Colonial
newspapers, once bland and noncontroversial, began to mobilize
opinions against Britain.” Patriot printers generated newspapers
and pamphlets, including T'homas Paine’s Common Sense, to pre-
sent arguments and information about the conflict unfolding be-
tween the mother country and the colonies.'® Thomas Jefferson
wrote to his friend the Marquis de Lafayette, “T'he only security
of all is a free press.”!! Journalists continued to print criticisms
of politics and officials throughout the Revolution, and leaders
celebrated the debate expressed and fostered by the press as key
to the development of a new country. The Continental Congress
sought support for their cause, in part, by extolling the freedom
of the press:

The importance of this consists, besides the advancement of
truth, science, morality, and arts in general, in its diffusion of lib-
eral sentiments on the administration of Government, its ready
communication of thoughts between subjects, and its conse-
quential promotion of union among them, whereby oppressive
officers are shamed or intimidated into more honorable and just

modes of conducting affairs.'?

Freedom of the press epitomizes liberty for all in a nation
founded in government by the people. State constitutions, and then
the Bill of Rights amending the United States Constitution, empha-
sized freedom of speech and of the press. Historian L.eonard Levy
concluded that for the founders, “freedom of the press had come to
mean that the system of popular government could not effectively
operate unless the press discharged its obligations to the electorate

13

by judging officeholders and candidates for office.

[391]
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Newspapers grew, along with the new nation of the United States,
and even reached into most small towns, more so than in British
North America (now Canada) during the same period. Competition
among newspapers increased as political parties grew over the
course of the nineteenth century; newspapers became partisan to
cultivate readers, and some actually received subsidies from political
parties.* Some communities without newspapers mobilized to get
one by offering credit to a printer, ensuring a sufficient number of
subscriptions, or finding a political sponsor. Demand for local papers
may have reflected the decentralized nature of the government.'
By contrast, in France and Britain, publishing and news enterprises
were concentrated in the capital cities.

Although enacting the First Amendment was important to
the ratifying states, during the nation’s first century the constitu-
tional language forbidding Congress from abridging the “freedom
of . .. the press” had no judicial enforcement.!® It remains unclear
whether the framers contemplated a right for the people to receive
information rather than simply protections of the press against cen-
sorship, although the rights of readers and listeners appeared occa-
sionally in their writings.”” During the colonial and early national
history, printer-editors struggled to survive; they learned to print
practical advice and anonymous political pamphlets, and they pur-
sued partisan positions that, over, time connected to the emerging
political parties.'® Even in those early days, the press was largely a
commercial effort by printer-editors who relied on private markets
for sales, advertising, and subscriptions, but the enterprises received
government assistance in the form of postal subsidies.

Commercial newspapers searched for ways to appeal to audi-
ences and to secure financial support. Early printers printed not
just truths but also rumors or invective. Although not contem-
plated by the Constitution, political parties emerged soon after
the nation’s founding, and newspapers claimed partisan loyalties

[40]



NEWS PRODUCTION AND DISTRIBUTION IN THE US

and affiliation while pursuing audiences and financial support.t’
The partisanship could be intense and critical. Nonetheless, key
figures reinforced dedication to the free press. Thomas Jefferson
did not always welcome press criticism.? Yet while he was secre-
tary of state, Jefferson advised President George Washington that
“no government ought to be without its censors: & where the press
is free, no one ever will.”?! Commercial newspapers, run for profit,
relied on private markets for advertising and subscriptions, as well
as on the subsidies from the lower postal rates. By 1822, the country
with the largest number of newspapers in the world was the United
States.?

During the 1830s, selling a daily issue of a newspaper cheaply—
for as little as one penny—became a successful business model, as
even laborers and clerks could afford to buy a paper. As the “penny
press” reached out to working-class readers, the press shared more
fact-based information, human interest stories, melodrama, and
gossip, instead of the opinion-based articles that had dominated
elite publications.” Weekly and daily newspaper circulation approx-
imately doubled between 1830 and 1840.

As the new country grew during the early nineteenth century,
so did newspapers, with printers and papers even in small towns.
William Lloyd Garrison apprenticed with a newspaper printer and
then launched a paper of his own, which failed, before accepting a
post as editor of a newspaper devoted to the crusade against slavery.?
Free Blacks founded newspapers as well, leading to about forty such
newspapers by the time of the Civil War.? Steamboats, railroads,
and steam-operated printing presses accelerated the transmission of
printed news. Circulation boomed, and during the Civil War papers
added maps and illustrations to provide information about battles
and casualties. After a private company built the first transconti-
nental telegraph, initiated in 1848 and completed in 1861 with the
aid of state and federal subsidies, some newspapers participated in
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joint ventures, sharing costs of telegraph messages and other news
dispatches.?

Newspapers solidified a model with specialized roles for pub-
lishers, editors, compositors, and people selling ads and subscrip-
tions. After the Civil War, journalism grew even more commercial
and more profitable, benefiting from the telephone for newsgath-
ering and from new methods for printing photographic images and
cartoons. The number of daily newspapers grew fourfold between
1870 and 1900; circulation increased as well. Reporting on scandals,
architectural and technological change, and the mistakes of those in
power, newspapers gained influence and profits that owners often
plowed back into the enterprise. Magazines too gained readers and
built national audiences in part by presenting investigative work by
muckrakers and in-depth news analysis alongside fiction and house-
keeping tips.?’ By the 1920s, many more issues of newspapers cir-
culated than the number of households in the United States, and
95 percent of Americans read the papers.?® The technological and
economic dimensions of change generated and reflected legal and
political action—governmental contributions—that in turn shaped
the development of the media ecosystem.

SHAPING THE PRESS THROUGH GOVERNMENT FINANCING,
REGULATION, AND TECHNOLOGICAL AID

From the start of the new nation, the government of the United
States attended to and influenced the media’s gathering and
distribution of news. In 1792, Congress exercised its constitutional
authority to create a postal service, with the goal and effect of broad
and comprehensive influence on communications and distribution
of news.? The postal system enabled newspapers, books, letters,
and pamphlets to circulate even to remote villages. It also enabled
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newsgathering and news sharing—Congress gave newspapers dis-
counted postal rates and authorized the free exchange of newspapers
with other news printers and publishers, resulting in some 4,300
exchange copies received by a typical newspaper each year in the
1840s. Further subsidies came from state and local governments
that chose to exempt newspapers (and, later, telecommunications
equipment) from their taxes. Moreover, state and local governments
authorized circulation of mail with no government surveillance and
supported schooling to cultivate informed citizens.

The federal government committed to ensuring that individuals
and private groups had control over the content of newspapers and
letters, and it deferred to states and local governance on the issue
of how to educate young people. Such a commitment did not, how-
ever, prevent the government from deeply influencing, supporting,
and molding the shape of the industries, technologies, and economic
models for communications and media.

Government Financing and Regulation of Communications

Technologies: 18405—1940s

After the federal government financed the first telegraph line in the
United States, the telegraph transmitted news of the 1844 presi-
dential convention, and both federal and state governments pro-
vided use of lands to support a transcontinental telegraph. In later
years, the federal government organized the method for distributing
licenses to operate radio and television frequencies, and to this day it
continues to impose only nominal fees, hence enabling private com-
mercial interests to build business on the public airwaves.3°

The U.S. Supreme Court stepped into action in 1936 when
Louisiana governor Huey Long, smarting from criticism in the press,
imposed a newspaper tax on papers with large circulations. The
Court unanimously halted Governor Long’s tax by concluding that
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imposing a higher tax on sources of public information than on other
enterprises violated the constitutional freedom of the press.3! It used
the occasion to explain the purposes of the First Amendment as a
commitment to ensure that information could circulate to the public,
equipping the people to limit governmental mistakes and failures:

T'he predominant purpose of the grant of immunity [through the
First Amendment] was to preserve an untrammeled press as a
vital source of public information. The newspapers, magazines
and other journals of the country, it is safe to say, have shed and
continue to shed more light on the public and business affairs of
the nation than any other instrumentality of publicity, and, since
informed public opinion is the most potent of all restraints upon
misgovernment, the suppression or abridgement of the publicity
afforded by a free press cannot be regarded otherwise than with

grave concern.®

The Court rejected the tax because it was calculated “to limit the
circulation of information to which the public is entitled in virtue of
the constitutional guaranties.”** Here the Court opened a view of the
First Amendment as forbidding not only prior restraints on speech
but also burdens on the circulation of news.

"Technological innovation transformed communication during
the nineteenth century and played a crucial role in supporting and
expanding news and journalism. With the federal government pro-
moting the telegraph not only through its initial investment and
ownership but also through pro-business governmental policies,
the telegraph became widely available, helping newspapers in the
United States gain speedy and inexpensive access to news. Some
may have worried that the telegraph’s speed in conveying news
across long distances could have undermined newspapers or reduced
them to offering only opinion and commentary. But newspapers
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developed a network approach to breaking news and getting it “the
last mile,” to where the reader lives.>*

T'he nonprofit Associated Press (AP), which was founded in 1846
by a handful of newspapers, now unites more than 6,000 newspa-
pers and broadcasters in an unincorporated association.® It remains
a cooperative service, permitted by antitrust law despite legal chal-
lenges, pooling some of the costs of newsgathering, especially in
remote places, and charging other outlets for its reports.*® Some say it
also pioneered a direct and simple style for reporting news, dubbed
“telegraphic.” Neutral in tone and content, it was designed to be ac-
ceptable across many different news outlets. Initially spanning news-
papers, and eventually radio, television, and the internet, the AP
remains committed to impartial and accurate reporting. A number of
competing cooperative services have developed to meet the demand
for news as a product.

Although the Court ruled that collaborations could be con-
sistent with antitrust law, at other times judicial and government
enforcement of antitrust law restricted concentration of media
ownership and control. Through “structural regulation,” the gov-
ernment imposes rules restricting concentrated ownership, and
it enforces the undoing of some purchases. At times the govern-
ment has banned ownership of different media outlets in the same
market, prohibited anticompetitive behavior by media companies,
and imposed conditions on broadcast licenses and cable company
authority. In each instance, governmental policies shaped the
media industry, all without crossing into territory protected by
the First Amendment.*” Structural regulation affects the nature
of the news gathered and reported. When the federal government
allowed more concentrated ownership of newspapers during the
first several decades of the twentieth century, journalism grew
more professional, curating content according to emerging profes-

sional norms.%®
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From the telegraph to the internet, pro-business governmental
policies have fashioned the media. Resources can come not only in
dollars but in other ways, as illustrated by the federal government’s
grant of free use of unoccupied public lands to support develop-
ment of the telegraph.’” Government even more directly organized
another new technology—radio—that would change communica-
tions forever. Private entities experimented with wireless commu-
nications in the 1890s. Radio communications had already proved
significant in efforts to reduce shipping disasters, and in 1912, after
fifteen hundred people went down with the ocean liner Tizanic, the
government required all ships to have wireless stations, chiefly used
for point-to-point messages. Later that same year, the federal gov-
ernment started licensing private radio stations.

Inventors and hobbyists took the lead in using radio to commu-
nicate news. L.ee DeForest broadcasted election returns in 1916 and
started news broadcasts reaching a two-hundred-mile radius around
New York City.** Within a few years, live coverage of special events,
such as the Scopes Monkey Trial in 1925, showed the potential of
broadcasting.

With the outbreak of World War I, the federal government sought
more order in wireless communications. The government seized
control of key operations in 1917, soon after the United States en-
tered the war.*! The government also used its purchasing power to
encourage the production of radio equipment, bolstering radio’s de-
velopment; this approach was most actively supported by the navy,
which saw the value of wireless communications across ships.** The
government lifted patent restrictions, covered liability for patent in-
fringements, and set uniform standards for the production of key
radio components.

"T'he business of gathering and sharing news proved resilient and
even grew stronger while gradually undertaking commitments to
professionalism. Competition and commercial pressures pushed
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publishers to expand their audiences beyond particular partisan
lines, and contributed to the rise of bold graphics and sensational
stories but also to investigative work.* Some papers even pro-
duced fake stories. In efforts to appeal to mass audiences, papers
used headlines and illustrations that expanded readership. They
also exposed mistreatment of the disadvantaged.** Even as “yellow
journalism” emphasized scandals and emotional stories, journalists
began to aspire to achieve objectivity in reporting.®® When a scurri-
lous newspaper printed anti-Semitic claims but also exposed local
government and business corruption, the Supreme Court’s decision
in favor of the newspaper reinforced protections for the free press.*®

Advertising revenues replaced political party financing and
motivated the search for broader readership.¥’ Large urban papers
published investigations of crowded housing, tainted food, and mis-
conduct by officials, in tune with Progressive Era reform efforts.
Large cities hosted multiple newspapers, many in English, and many
others serving immigrants in their native languages. Economies of
scale allowed lower prices per copy and higher profits; the telegraph
and telephones enhanced collection and sharing of news.

Governmental policies addressed the new technologies, notably
telephone and radio, and shaped their development. Using the jus-
tifications of spectrum scarcity and national security, the govern-
ment built on its regulation of radio during World War 1. Private
investments proceeded under control and supervision by the U.S.
Navy even after the war, to ensure radio’s use for military defense.
Over time, Congress shifted regulation from the Department of the
Navy to the Department of Commerce, and then to an independent
agency. In so doing, Congress maintained government direction of
emerging telecommunications with a focus on serving the public
interest, broadly defined.

Broadcasting has remained a largely private industry both in fi-
nancing and in fundamental decisions, such as whether to permit
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advertising, yet a spirit of collaboration with government persisted.
Privately owned newspapers invested heavily in radio but also
cooperated with the state; with civic ambition, the broadcasters
promised public-mindedness in exchange for light regulation.*® With
this approach, broadcasting in the United States diverged from the
development of broadcasting in other countries that use govern-
mental investment and control or a hybrid of public and private in-
vestment and control.¥

Herbert Hoover, as secretary of commerce, set this path. He drew
on his business and engineering background to foster growth of pri-
vate broadcasting while orchestrating the federal licensing scheme
for allocating the portion of the electromagnetic spectrum used to
communicate through the airwaves. The Federal Radio Commission,
started in 1927; its 1934 replacement, the Federal Communications
Commission, mandated government-controlled licensing. The
licenses assigned broadcasters to channels in the spectrum to avoid
interference, and also required broadcasters to advance the public
interest by providing local and educational content. All of these el-
ements were subject to review by the government regulator under
the authorizing language of “public interest, convenience and neces-
sity.” T'hese words came as a suggestion from a young lawyer on loan
to the Senate from the Interstate Commerce Commission, which
used that exact phrase in its authorizing legislation.’® Whatever the
language was intended to mean, individual licensees and radio as a
whole contributed both to mass markets and to the project of democ-
racy.”! By the 1940s, in order to limit market concentration in media
ownership and control, the government banned mergers between
local newspapers and broadcast stations (known as cross-ownership),
but at other times it permitted joint operating agreements among
newspapers to allow them to cut costs.*

By the time of the Great Depression, publishers worried that
radio would draw readers and advertisers away from newspapers in
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the same way that newspapers and broadcasters now worry about
the internet and other digital media. Broadcasting allowed jour-
nalists to give eyewitness accounts of the developments in Europe
leading up to and during World War II. Radio also offered avenues
for people to warn listeners of emerging fascism in Europe.®
President Franklin Delano Roosevelt used “fireside chats” on
the radio as a mechanism to talk directly to the public about his
policies rather than having his words filtered through journalists.
Although he did so only thirty-one times during his twelve years
in office, this use of the media set a personal tone and helped
overcome opposition to his plans. Here, Roosevelt pioneered use
of a new technology to bypass journalists and communicate di-
rectly with people, similar to President Donald Trump’s explana-
tion for his frequent use of Twitter. During his first year in office,
President Trump sent 2,568 tweets, which amounts to a little more
than seven tweets each day; on one day in 2020, he sent 200 tweets.
Both FDR and Trump gave boosts to the media of their times by
drawing massive audiences—often boosting newspapers and mag-
azines as well as newer technologies.

Broadcasting Licensing and Public Media

Broadcasting involved government much more than print media ever
did because of the basic fact that it uses the airwaves, which are
viewed as belonging to the public. Slices of the spectrum are public
resources the government turned over for private use and private
gain.>* Government regulation became essential because the spec-
trum is finite and requires coordination. As private companies de-
veloped and marketed television in the 1950s and 1960s, dominant
radio networks experimented with the new medium and built on
the surge of interest in news during World War II to create news
and public affairs programming.>® An initial governmental freeze on
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new licenses gave leading networks (NBC and CBS) a head start.
While local stations mainly relied on wire service headlines, national
networks made must-see televised events out of presidential con-
ventions, the Army-McCarthy hearings, and, later, moon launches.>
Documentaries, interviews, and inventive formats such as Fred
Friendly’s televised newsmagazine See Ir Now attracted broad audi-
ences.” Visuals could be captivating, instructive, and entertaining.
"Television generated large profits while operating within the regu-
latory framework well established for radio. More profitable enter-
tainment shows could subsidize news. Over time, the immediacy
of television and cable allowed those media to overtake printed
newsmagazines.

Nonprofit public broadcasting, which started as educational radio
using portions of the airwaves allocated by the government to non-
commercial stations, emerged first with local stations in the 1950s.5
President John F. Kennedy directed public monies to educational
television and signed into law the first major federal aid to public
broadcasting.’” Congress adopted the All Channels Act in 1962,
requiring manufacturers of television sets to include UHS tuners,
which increased the number of broadcasting channels and opened
room for public educational broadcasting channels in the many
communities without one.®® National public television launched
in 1967 with a nonprofit organization serving as a buffer between
local stations and the federal government. National Public Radio
started in 1970, broadcasting Senate hearings on the Vietnam War
and developing independent news reporting, funded partially by
the government but mainly by private donations. Federal support
for public radio, television, and web-based media, while always a
modest part of the government’s annual budget, provides a basis
for matching private donations with public funds, and government
support is amplified by the tax-deductible treatment of private do-
nations.®” Government thus framed the development of public media
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and contributed resources directly and indirectly while encouraging
private support.

Satellite, Cable, and the Internet

Communications options increased with the ability of communi-
cations satellites—authorized by Congress in 1962 to permit the
commercialization of space-based communications—to relay sig-
nals across widely separated areas. The technology supported
and transformed telephone, radio, and television communications.
Private companies also invented cable technology, which carried
television signals to remote places.

Conflicts between broadcasters and cable operators drew in the
courts. Creating some order in the context of competition, the FCC
extended its regulatory reach to cover cable. Initially the FCC re-
quired cable systems to carry local stations, and later it prohibited
during specific and limited time frames the importation of programs
from nonlocal stations where those programs duplicated those on
local stations.®> Over time the FCC enforced fewer regulations on
cable, while state and local governments established franchising au-
thorities to govern the industry.®

The rapid expansion of satellite distribution and cable services
threatened the networks, but network news adjusted, and cable
found audiences secking news 24/7. Ted Turner’s CNN and Rupert
Murdoch’s Fox News demonstrated that there were sufficient audi-
ences for continuous news shows, though Fox brought more edgy,
populist, and entertaining elements, drawing on popular talk radio
as an alternative to what some viewed as a liberal bias at CNN.
MSNBC further fractured audiences with a more explicit liberal
slant.®* And by 1999, Comedy Central drew in younger viewers with
Jon Stewart’s comedy program 77%e Daily Show, which offered a sharp
satiric take on the news, especially politics. The development of
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news aimed at conservatives and news aimed at youth interested in
comedy reflected the viability of the cable industry as it grew under
the oversight of federal, state, and local governments.

Government Funding of Research and Development

Government-directed and government-funded research underlies
critical innovations in communications and computer technologies,
just as was true with transportation networks in an earlier era.®
Federal dollars covered at least 50 percent of research and develop-
ment investment in the United States between 1951 and 1978, the
crucial period in developing telecommunications and the internet.*
Government investment embodies not only material resources but
also great patience and staying power through the long periods of ex-
perimentation and failure involved in the innovation process. Private
enterprises bring investment and risk-taking, but often they harvest
the results of significant government vision, direction, and financing
of breakthroughs. A prime example: Google’s basic algorithm was
developed with a National Science Foundation grant.

In fact, government involvement in the development and design
of the internet has been direct and significant, with profound con-
sequences for the ecosystem of news. It was the federal government
that supported the creation and preservation of an open and acces-
sible internet. The federal government subsidized research on and
demonstrations of computer networking that became ARPANET,
the precursor of the internet.”” Over time, the federal, and especially
state and local governments accord significant subsidies to dominant
internet platforms.®® The federal government also guaranteed con-
sumers the right to use modems on their phone lines and prevented
telephone companies from undermining the emerging computer
network market. After Congress overhauled telecommunications
law in 1996, the federal government required phone companies to
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share their lines with competing broadband services (DSL) enabling
internet access through phone lines.®” Congress has worked to pro-
mote speech on the internet—but also, with judicial interpretation,
set some guardrails.”” Governmental decisions to forbid or to permit
internet service providers (such as Comcast and Verizon) to speed
up services for some and slow down or even block service for others
shape the availability of news and other information. Debates over
whether government should allow such discrimination or instead re-
quire “net neutrality” have occupied both federal and state regula-
tors.”! Meanwhile, Section 230 of the Communications Decency Act
provides a form of subsidy for platform companies by insulating them
from the kinds of liability for falschoods, defamation, and other legal
violations that publishers and legacy media deal with every day.”

The point of this historical narrative is not simply to show how
private companies as well as ultimate consumers benefit from re-
search backed by the taxpayers’ contributions and patents autho-
rized by Congress. Government instigation, resources, oversight,
and influence have been indispensable to the development of modern
communications. While private enterprise has supplied financial and
managerial resources and deeply influenced media and news, federal
antitrust policies and practices and federal communications regula-
tion have played powerful and essential roles in the shaping of the
nation’s news ecosystem.

The nation’s news ecosystem now includes interactive forms of
content collection, production, and distribution. Networks and cable
channels developed web-based journalism, offering in-depth fea-
tures, visuals, and other follow-up material that strengthened televi-
sion news reporting. Sophisticated analyses identify how to engage
audiences and push out news using social media and other platforms,
as well as through traditional media.”

Over time, this pattern of technological innovation has upended
old industries but also opened new ones. Radio, film, and television

[53]



SAVING THE NEWS

affected the sources and forms of live theater but did not eliminate
its audiences.”* “Streaming may have killed home video,” observes
Matt Pressberg, “but it ended up ushering in a different kind of boom
of watching movies and TV shows at home.”” Digital distribution
of music first led to piracy and plummeting sales, but then i'Tunes,
Spotify, and Pandora developed ways to charge for their product and
expand audiences; it took twenty years, but now the music industry
is increasing revenue.”® Old media may disappear, but it also may be
reinvented with new purposes alongside innovations, just as radio
persisted after the rise of television and the internet.”” Alongside op-
portunities for entertainment, communications technologies opened
avenues for investigative journalism, documentaries, and inventive
ways to combine news with humor and art. And while early internet
pioneers may have dreamed of providing endless opportunities,
the new media platforms have often wound up imposing new con-
straints.” In the age of digital communications, the central scarcity
is the attention of listeners, who face floods of messages and com-
munications and often lack the sufficient tools to make their own
choices about what deserves their time.” Newspapers, broadcasters,
and cable companies have struggled to adapt to the digital age as
internet companies pursue markets without particular interest in

journalism and its ethical and professional aspirations.®

TECHNOLOGICAL CHANGE AND THE PRESS

Throughout periods of technological change that have profoundly
increased communications possibilities, the U.S. government pre-
sumed that a private press would exist, while often assisting it by reg-
ulating the relevant infrastructures and private enterprises. Federal,
state, and local governments in the United States have never been
hands-off when it comes to the media. Early postal subsidies for

[54]



NEWS PRODUCTION AND DISTRIBUTION IN THE US

newspapers; investments in telegraph, radio, television, and internet
technologies; and regulation of airwaves, satellites, and cable are
only the most visible forms of government involvement—there
are others. Take copyright law enforcement: it stymies some new
communications options while supporting others.®! And the gov-
ernment has long subsidized commercial broadcasting by levying
only a nominal fee for radio and broadcast licenses and by treating
corporate advertising as one of a range of deductible business ex-
penses. Tax treatments, broadcast licensing, and antitrust regulation
coexist and shape private media and a conception of news and other
media as independent of government. Government efforts directly
and indirectly for more than two hundred years have supported that
conception.®

The federal government and telecommunications businesses
have often produced uneasy partnership. Not infrequently, the gov-
ernment has threatened to hit telecommunications companies with
more regulation. Conversely, critics can point to industry influence
on the government or even argue that private interests have at times
“captured” governmental regulation. That claim only underscores
how the direction and development of media reflect ongoing gov-
ernment involvement.

Through antitrust policies and enforcement practices, the
U.S. government at times promoted competition in services and
ownership among news media and all telecommunications but at
other times shielded private investors in the United States from
international competitors.®* T'he big decision to take apart the
largest telephone company (AT&T) through antitrust litigation
starting in 1974 and settling in 1982, marked a government judgment
to prefer innovation through competition over the quality and reach
of services ensured by a regulated monopoly.?* Federal policies have
also promoted universal service and steered private industries to-
ward that goal.®5 At other times, federal antitrust policies permitted

[55]



SAVING THE NEWS

concentration of ownership and consolidation in media. The rules
and enforcement actions governing media competition shaping the
types of choices available to consumers and addressed market fail-
ures.® Through the Newspaper Preservation Act of 1970, Congress
allows newspapers in the same market to coordinate on business
functions such as printing and advertising as long as they keep their
editorial functions separate.’” Whether or not it is wise policy, this
law shows the government’s willingness to alter antitrust policies in
order to strengthen media diversity.®

Over time, “the press” protected by the First Amendment has
come to encompass print media, broadcast and cable media, and
now the internet. Rules and practices issued or influenced by gov-
ernment shape interstate communications of radio, television, wire,
satellite, and cable. Government efforts to regulate the internet in
the United States and elsewhere have remained contested. Growing
arguments for regulation of internet-based companies generate ten-
sion between internet platforms and the United States as well as
other governments. Yet the platforms rely on governments to enforce
their rights and the government at times relies on the companies
in carrying out its law enforcement and cybersecurity functions.®
Media, including news gathering and distribution, largely flourished
in the United States with constant involvement of legislation and ad-
ministrative policies as well as judicially enforced constitutional pro-
tections of private property and freedom of speech and government
promotion of competitive economic and technological development.
"T'he constitutional plan did not only assume the existence and via-
bility of private enterprises producing and distributing news; it also
authorized governmental contributions to the news industry through
decades of economic and technological change. It is a history of many
disruptions and shifts. The news business in particular changed with
the telegraph and telephone, radio and television, cable and wireless,
the internet, computers, and mobile phones. These technological
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changes and the transformations they brought did not occur in a
vacuum. Over the course of U.S. history, media grew with subsidies
from government actors (including the military) and political parties,
with advertising and direct-to-consumer purchases, and with an in-
creasingly widespread view among the public that the media should
be a pluralistic, independent watchdog of the state.”

Over American history, media businesses competed, and at
times they cooperated—all subject to government concerns about
economic concentration and consumer exploitation. News industries
have depended upon a mix of private financing, including adver-
tising, with consumer subscriptions and government subsidies for
both private enterprises and nonprofit ones. The federal government
has subsidized, regulated, and shaped media technologies with pol-
icies helping media prosper without domination by a few players
and, for the most part, without government censorship.

Are the disruptions affecting news since 2000 more severe or
different in kind than the prior disruptions of telegraph, radio, tele-
vision, and cable? Serious financial problems exist for legacy media,
especially newspapers, which face debt, labor and distribution
costs, and constant competition from newer media and internet en-
tities. The central problem now is not governmental overregulation
curtailing freedom of speech but inadequate government involve-
ment to prevent domination by a few companies and the swamping
of users with a plethora of messages, propaganda, memes, and ads.
At stake is not just how news media can find paths to financial via-
bility but how to maintain the free expression of news and opinion,
called by the Virginia Declaration of Rights in 1776 “one of the
greatest bulwarks of liberty.”?! Yet a libertarian conception of the
First Amendment, which has become more prominent during the
past several decades, is at odds with the historical role of the govern-
ment in the shaping of the news industry—and puts the prospects
of government action at risk.
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CHAPTER THREE

Does the First Amendment Forbid, Permit, or

Require Government Support of News Industries?

Dogs THE FirsT Amendment forbid reforms to save the via-
bility of newsgathering, production, and distribution, and to guard
against the forces undermining both the news industry and the ac-
cess to information that ordinary people need to self-govern? Does
the Constitution prevent governments from restricting internet
platforms that fail to pay for news gathered and produced through
newspapers and other media and also fail to guard against deliberate
misinformation or hateful expression? Can exposure to a variety of
views be a lawful requirement for algorithmic news feeds? Might
some efforts to improve the ecosystem of news be not only per-
mitted but propelled by the First Amendment? As is the case with so
many important legal issues, the most likely answer is, “It depends.”

"T'he assumption that the First Amendment bars government from
playing a role in media systems and the markets for news—called
“First Amendment fundamentalism” by media studies scholar Victor
Pickard—hobbles public debate.! Judicial interpretations over time
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and legislative and regulatory enactments permitted by the courts
demonstrate ongoing government involvement with media and news
industries rather than some simplistic rule against making any law
affecting expression. Judicial interpretations have found a variety of
government interventions compatible with the First Amendment
and defy any assertion that the government is constitutionally re-
quired to stay away from the news and media worlds. No doubrt,
actual development of First Amendment law turns on the specific
shape and device of any possible government action. Also, recent
decisions point toward more aggressive interpretations of the First
Amendment as a tool against corporate regulation, but the scope of
this trend has yet to be decided.

In light of the First Amendment, government actors face signifi-
cant restrictions, especially around the choice of expressive content,
and yet the federal government also significantly shapes media and
hence expression. The Constitution need not foreclose govern-
ment action to regulate concentrated economic power or to support
news initiatives where there are market failures as long as the reg-
ulation stays clear of limiting who can speak or select the speech.
Thus, while the Supreme Court has rejected restrictions on cam-
paign expenditures by corporations and nonprofit organizations, it
has permitted enforcement of laws against monopoly or oligopoly
economic power.? If past Supreme Court interpretations of the First
Amendment persist, government can continue to require disclosure
about who is financing particular communications. Given present de-
velopments, a strong case can be made that public policy can protect
users from bombardment by computer-generated messages and im-
plement other reforms designed to screen out uninvited distractions.’
Moreover, the First Amendment may itself require the government
to take action to strengthen the information and news functions
presupposed by democratic governance. This is admittedly a bold
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claim beyond existing judicial decisions, but it is in line with other
constitutional claims that some affirmative steps by government—
such as educating children—can be required in order to ensure the
preconditions for constitutional democratic governance.*

Law professor Tim Wu argues that the First Amendment, which
was intended to prevent government censorship, is becoming irrel-
evant to this sprawling world of private companies and deceitful
agents.> He argues that responsibility falls to private companies,
technologists, and legislators. Indeed, all of those players should
step up, but the First Amendment and the Constitution generally
remain implicated, relevant, and motivating. The First Amendment
constrains Congress from abridging the freedom of the press and the
freedom of speech, but it does not bar actions to strengthen them.
"To sustain freedom of the press and enable people to participate
in democratic governance, courts need to pursue some new ap-
proaches, and so do Congress, the states, and private actors. At the
same time, the global nature of contemporary information gathering
and distribution means that more than one nation influences the
rules governing digital platforms. As a result, potentially conflicting
legal regimes and values are at work. In the near future, construc-
tions of the First Amendment might well take into account what is
needed to preserve a meaningful role for the United States in the
regulation of U.S.-based internet platforms.

T'he language and traditions of the First Amendment rightly
stress the dangers of government control of expression. The risk of
government officials censoring opinions or investigations that ex-
pose the corruption or failures of the government requires constant
vigilance. That vigilance does and should extend even to affirma-
tive governmental assistance to communications. Yet past and po-
tential constitutional treatments show the compatibility of the First
Amendment with common-law and statutory protections against
defamation and fraud; with reforms affecting the economic structure
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of industries and their technological predicates; with taxation and
subsidies; with consumer protection, intellectual property, and
other liability rules; and with government-led efforts to improve the
experiences of users. Users (once known as readers, listeners, and
viewers) now can easily contribute as well as receive news content—
and, knowingly or unknowingly, they contribute their personal data,
which are used to finance digital enterprises. Justifiable concerns
about government constriction of speech should not impede govern-
ment protections of individuals as consumers, as receivers of infor-
mation, and as participants in self-government.

Key to understanding the First Amendment’s meaning are the
decisions by courts and legislatures that shape the industries and
the mechanisms for gathering, producing, and distributing news.
T'he place to begin is with a sketch of the historical shifts in First

Amendment interpretations.

FIRST AMENDMENT DEVELOPMENTS: FROM NON-
ENFORCEMENT TO ROBUST PROTECTION

Shifting meanings characterize the First Amendment over time, a
phenomenon that makes attention to the amendment’s purposes and
to new contexts always critical. For the first century of the nation,
the freedom of news and opinion enacted in the First Amendment’s
protection for speech and for the press expressed values but gave
rise to little legal articulation, including by judicial enforcement.®
Nonetheless, the Constitution’s framers and early national leaders
discussed the ideals represented by the First Amendment. After his
service as president, Thomas Jefferson reasoned that “where the
press is free, and every man able to read, all is safe.””

The First Amendment expressly directs its restrictions only to
Congress (“Congress shall make no law . . . abridging the freedom
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of speech, or of the press”). As a result, state and local governments
could seem beyond its reach.® When first presented with the ques-
tion, the Supreme Court rejected arguments for applying rights
announced in the federal Bill of Rights to actions by state govern-
ments.” This did not seem surprising. The Constitution’s framers
appear to have worried more about ensuring state power than about
protecting discourse from government strictures.! Common-law
rules about defamation and libel, for example, remain enforceable
even after the adoption and expanding judicial interpretation of the
First Amendment. Despite criminal libel laws on the books, how-
ever, the press proceeded in the early republic to provide vigorous
criticisms of government.!!

False and negative comments still give rise to legal liability, but
there is greater latitude for comments about government officials and
other persons pervasively involved in public affairs.!” Truth as a de-
fense to common-law charges of libel or defamation emerged through
the federal Sedition Act of 1798. Such a defense may have had little
practical value for writers and speakers using epithets and expressing
opinions, yet even so, with this legislation the United States ensured
greater protection for speech than the scope traditional in England.?
That same Sedition Act, enacted by the Federalists against their
Democratic-Republican opponents, criminalized more than current
understandings would allow by providing for penalties against indi-
viduals acting in conspiracies “to oppose any measure or measures
of the government” or making “any false, scandalous and malicious
writing” against Congress or the president.* As a candidate for pres-
ident, Democratic-Republic Thomas Jefferson denounced the laws
and he secured election in 1800.

Besides political responses to curbs on speech and the press,
state constitutions and other state laws did and still do offer pro-
tections. So the practices stood until after the Civil War and the
enactment of the Fourteenth Amendment, whose clause protecting
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life, liberty, and property from deprivations by the state gave rise to
judicial interpretations construing some (but not all) of the federal
Bill of Rights as applying to the states.” This process of “selective
incorporation” of the Bill of Rights to bind actions by state govern-
ments meant that legally enforceable protections of speech and the
press became available in federal court but in practice depended
upon rules within individual states until the twentieth century.

Between 1917 and the 1930s, active campaigns by fledgling civil
liberties initiatives pushed back against wartime and other restric-
tions on speech and on the press, and protections of speech even
during wartime strengthened.!® Skeptical of the courts, which had
issued injunctions against labor picketing and strikes as violations
of conspiracy and vagrancy laws, labor leaders gradually began to
support litigation efforts pursuing judicial protection for freedom of
expression.'”” When labor and fledgling civil liberties groups pressed
challenges to government suppression of speech, a minority of
justices on the Supreme Court found the arguments compelling.
Dissents by Justices Oliver Wendell Holmes Jr. and Louis Brandeis
pushed against punishments for antiwar publications and other
forms of dissenting speech and laid the ground for majority rulings
that eventually expanded legal protections for expression.'®

The justices leading these changes took different paths. Justice
Holmes actually changed his mind about the scope of the First
Amendment; he departed from his usual defense of legislative
majority rule and objected to punishing political activists for their
speech. Perhaps he was influenced by seeing some of his friends
caught up in repression; correspondence with thoughtful defenders
of robust protectors of speech no doubt contributed to his change of
heart.” Justice Brandeis consistently defended enforcement of the
First Amendment against the states. As a lawyer, he had relied on
the press to expose government lying and private misconduct, and
he perceived the necessity of freedom of expression and assembly
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for labor organizing and for the education and spread of the informa-
tion people need for self-government.?’ Having played an important
role as an advocate for unpopular causes, Justice Brandeis conceived
of the First Amendment as essential to a society founded in and
supporting political deliberation, a society depending upon (and
helping to develop) free individuals able to make good decisions.?!
The dissenting opinions by Justices Brandeis and Holmes framed
the doctrine ultimately embraced by the Court’s majority: the fed-
eral courts would have a role in evaluating and striking down state
legislation and state law enforcement. In so doing, the federal courts
became terrains for disagreements over speech restrictions and the
scope of judicial power concerning avenues of communication and
the availability of news and information.?

The real shape of constitutional protections comes through on-
going debate across society in different historical periods. Wartime
expanded government powers to restrain speech, with judicial ap-
proval.? Educational institutions, the media, the legal profession,
and civil liberties organizations advocated for broader interpretations
of the First Amendment and crafted stories about the lessons of
history regarding freedom of expression. Despite arguments for the
special rights of the press, the Supreme Court has resisted claims
of the need to keep journalists’ sources confidential or to grant
the press special access to closed government spaces. Instead, the
courts folded the press into the protection for speech by anyone, and
over time they broadened general judicial protection for freedom
of speech.”* Over time, judicial decisions expanded protections
of speech to include honest mistakes in comments about public
officials.?

New technologies prompted new interpretations. Courts
ruled that First Amendment rights extend to broadcasters, but
the strength of the First Amendment’s shield against regulation
is less robust for them than for some other forms of speech.?® The
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scarce resource of airwaves and the requirement that government
licenses be obtained to use them justified greater restrictions on
broadcasting than on print. Despite assertions that anyone who
can purchase airtime should be able to do so, broadcasters who
secure government licenses are constitutionally accorded power to
select whose voice gets on the air. Editorial control over program-
ming is part of the First Amendment freedom and licensees’
rights—though it is subject to federal regulation seeking to re-
quire that uses of the airwaves be consistent with the “public in-

terest, convenience, and necessity.”?’

Charged with protecting
the public interest, the licensees remain subject to government
oversight. Broadcasting practices developed within a context of
regulatory constraints, competition, and professional practices that
prized high editing and production standards while serving—or
claiming to serve—an idea of democratic participation and national
connectedness.?

Federal regulation of broadcasters has existed with constitutional
approval. The Supreme Court allowed government regulation, and
specifically permitted regulation of broadcasters to include the
Fairness Doctrine formally announced by the FCC in 1949. Rooted
in a 1929 denial of a license to a radio station controlled by a labor
union, the Fairness Doctrine reflected the view that broadcasters
hold a public trust to ensure that competing views receive ample
airtime. Broadcast licensees, entrusted with the scarce resource of
the spectrum, can be required by the government to present com-
peting sides of controversial issues of public importance covered in
their broadcasts, in order to serve the public interest. The scarcity
of broadcasting licenses—matched to a limited number of electro-
magnetic frequencies—justified governmentally imposed duties on
license holders to present a variety of views and also a right of reply
for those attacked on the air.?? For quite some time, media industry
leaders supported these ideas as enforced in the Fairness Doctrine.
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The Supreme Court has agreed. In its 1969 decision in Red Lion
Co. v. Federal Communications Commission, the Supreme Court up-
held the Fairness Doctrine despite a constitutional challenge.®
The Court pointed to the governmental role in allocating broad-
cast frequencies and to the legitimate claims of possible users. The
Court also upheld “must-carry” requirements for news, cultural,
and current affairs programming as advancing legitimate aims rather
than suppressing content. The government’s oversight of the selec-
tion process for broadcast licenses expresses a public concern with
the structures affecting media and departs from the alternative of
a purely private property approach. Local governments’ choices of
cable companies authorized to operate in their jurisdiction—and the
delegation of power over this choice to the local governments in
the first place—reflect public policies that influence competition,
market power of companies, content of media, and choices of con-
sumers. The Constitution does not bar government involvement
here. For example, a statutory requirement of reasonable access to
free or paid time for political candidates does not violate the First
Amendment and instead reflects the responsibilities of broadcast
licensees.’!

Although it is no longer in force, the Fairness Doctrine de-
serves renewed attention. Its judicial treatment shows that the
First Amendment can be compatible with government promotion
of quality media content, including national and local news, the
arts, and educational content, through the enforcement of duties
placed on broadcast license holders.*? Even though the government
largely justified of the Fairness Doctrine and the mandated right of
reply on the scarcity of broadcast frequencies used by television and
radio licensees as trustees for the public, some of the reasoning re-
mains relevant to other contexts.® Thus, in Red Lion, the Supreme
Court upheld the equal-time provisions of the federal government’s
Fairness Doctrine in light of “the right of the public to receive
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suitable access to social, political, acsthetic, moral, and other ideas
and experiences.”* This idea echoed earlier commitments in the
United States to ensuring an informed electorate, well documented
by historians.®® The justices unanimously upheld the Fairness
Doctrine by interpreting the First Amendment as protection for
“the right of the viewers and listeners, not the right of the broad-
casters.” This helped justify the government requirements that
broadcasters provide “ample play for the free and fair competition
of opposing views.”* Even outside of this context, it makes sense to
understand this public right to receive information as itself integral
to the First Amendment.*”” The Supreme Court’s recognition of the
significance of cyberspace and social media to communications in-
cludes great skepticism over governmental exclusions of anyone—
even a convicted sex offender—from freedom to use those tools.*
"The right to receive information underscores the fundamental role
of the First Amendment in a democracy that requires active and in-
formed participants.

In some ways, the Fairness Doctrine echoed an ideal of jour-
nalism first advanced by founding father Benjamin Franklin. He
defended the service afforded to the public by the printer-editors
who would be expected to open their pages to contrasting points
of view, much as a ship captain or coach operator would transport
individuals of different persuasions.?® A similar spirit animated the
Fairness Doctrine, permitting broadcasters to express particular
positions but requiring them also to provide a platform for others
to do so, with the goal of reasonably balanced expressions of com-
peting views.

At one time, the Federal Communications Commission officially
described the Fairness Doctrine as the “single most important re-
quirement of operation in the public interest—the sine qua non
for grant of a renewal of license.”™® The Supreme Court approval
of the Fairness Doctrine amplified an ideal of nonpartisanship and
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neutrality embraced by some leading broadcasters even though bal-
ance at times is elusive or inapt. False equivalences between his-
tories of the Holocaust and Holocaust deniers and between climate
scientists and those who say climate change is a hoax should not be
justified in the name of “balance.” Edward R. Murrow observed
in the 1950s when Senator Joseph McCarthy targeted named gov-
ernment officials and others as Communists: “Some issues aren’t
balanced.”™ As Senator McCarthy prepared to attack Murrow for
his reports, Murrow devoted an episode of his show to a sustained
examination and attack on McCarthy and in defense of free speech
and dissent. Criticism of government officials of course lies at the
core of the First Amendment, and lack of balance is easy to see when
a government official dominates the news without any expression of
contrasting views.

Political support for the Fairness Doctrine weakened amid
attacks by the industry. The government terminated the policy in
1987 as President Ronald Reagan’s deregulation policies took hold.
The Federal Communications Commission removed the Fairness
Doctrine rule from the books along with others deemed no longer
necessary.*” Broadcasters no longer had to provide a balance of
comments on an issue. The change in part reflected deregulation
and a pro-business ideology. Support for the rule persisted, though.
Congress tried to restore the rule, but President Reagan vetoed
it. The rise first of cable and then of the internet altered the reg-
ulatory predicate of scarce speech opportunities and to some, re-
duced the need for a policy requiring balance within one outlet.
Yet a deeper explanation for the end of the Fairness Doctrine lies
in the erosion of public interest ideal in media and in the country
as a whole.

T'he political end of the Fairness Doctrine opened avenues
for radio and television to seek to advance a particular point of
view aimed at a slice of the community.® Talk radio became
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a particularly favored medium for right-wing pundits. Rush
Limbaugh, whose nationally syndicated show launched in 1988,
offered a point of view (a conservative one) on events rather than
original reporting. The success of right-wing broadcasting paved
the way for Fox News, as Rupert Murdoch in 1996 empowered
Republican media consultant Roger Ailes to pursue media with no
ambition of serving all people; instead, the plan was to advance a
particular viewpoint.** Framed in part as an alternative to CNN,
the first 24/7 news outlet, Fox News recruited prominent conserva-
tives and maintained strong ties with the Republican Party. CNN,
which had been launched in 1980, exemplified a commitment to
broadcasting competing views, with shows such as Crossfire and
FEvans and Novak. Those shows, drawing many viewers, presented
debates over topical issues.

Fox News had a different, deliberately partisan approach.®
Gaining popularity over time, Fox became the most trusted source
for some and the least trusted for others—exemplifying and fueling
the polarization of both media and politics in the United States.* In
retrospect, both debates over and then the demise of the Fairness
Doctrine seem to have contributed to the more divided media en-
vironment of the first decades of the twenty-first century, whether
or not that was anyone’s intention. Although a real understanding of
how such division comes about will require more empirical study,
polarization may increase because of the ways dominant digital plat-
forms structure news feeds and social media.*’ Ideologically driven
media contribute to the lenses people bring to whatever they learn,
leading different people to draw quite different conclusions from the
same material.*® Even though the viewership of cable news remains
smaller than for broadcast news and social media accessed by mobile
devices, its divisiveness draws attention.

The end of the Fairness Doctrine contributed to the current
situation. It was a political demise, not a legal one. When applied to
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broadcast media (as opposed to print media), the Fairness Doctrine
and its constitutionality had not been overturned by any court.
A fair question is whether it would remain viable legally as the
predicate of spectrum scarcity fades, given that content is now
carried not just by broadcasting but also over cable and the internet,
carried across Wi-Fi, fiber optics, broadband, and other means. It is
also fair to ask whether a communications world consisting entirely
of competing partisan, ideological speech is worse than one with
at least some sources aspiring to distinguish fact from opinion and
to bring competing views into direct exchange. The partisan press
of the early nineteenth century grew into a mature industry with
professional standards of fact-checking and distinguishing edito-
rial and reporting work. As consumers and users criticism current
media for bias, the disruption of responsible journalism reflects
economic and technological disruptions rather than a disintegra-
tion of its ideals.

While government should not intrude on the private reasons of
editors and speakers who choose what to express, regulation of media
carried through technologies other than broadcasting has been and
can be permitted under the First Amendment. Government can at-
tend to anticompetitive practices and can regulate deception and
abuse of consumers’ trust.

Even without the rationale of spectrum and license scarcity,
decency has been the focus of lawful regulation. The Supreme
Court has reasoned that the federal government can authorize a
cable operator to enforce prospectively “a written and published
policy of prohibiting programming that the cable operator reason-
ably believes describes or depicts sexual or excretory activities or
organs in a patently offensive manner as measured by contem-
porary community standards.”™ A congressional effort to protect
children from sexually explicit speech on the internet met with
three rounds of litigation and two Supreme Court decisions, which
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ultimately left in place an appellate court’s halt of the law.> In
light of judicial skepticism about content-based restrictions, the
government changed regulations of cable or internet communica-
tions to content-neutral (and viewpoint-neutral) approaches or else
rejected the restrictions altogether.’! Nonetheless, the FCC still
limits obscenity, indecency, and profanity during certain broad-
casting hours.>

And the Supreme Court has upheld a must-carry provision re-
quiring cable networks to carry public educational stations. Applying
intermediate scrutiny, the Court held that the law served govern-
mental interests, citing the interests in competition, information
dissemination, and “preserving a multiplicity of broadcasters.”>
Also long-standing, and still in effect, is required disclosure by both
broadcasters and cable operators of the actual sponsors of materials,
because “listeners are entitled to know by whom they are being
persuaded.”* As an effort to avoid spreading harmful hoaxes, the
federal government established that broadcasters also must not pre-
sent information that they know to be false, that they foresee would
cause serious harm, and that does in fact cause serious harm.>® While
members of the Supreme Court have acknowledged that some fal-
sities need protection in order to ensure a flourishing marketplace
of ideas, they have also emphasized the lack of value in false factual
statements that can interfere with the truth-seeking function of this
marketplace.>® These harms are exacerbated in digital communi-
cations, where misinformation campaigns face few costs and edito-
rial activity is turned over largely to algorithms designed to elevate
human engagement.

By the early part of the twenty-first century, the federal gov-
ernment had authorized light government oversight of technology
in the hands of private businesses in addressing speech issues and
public concerns.”” Governmental efforts to promote quality media—
including national news, local news, educational content for children,
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and the arts—have a long history in the United States and have not
been found to violate the First Amendment, despite warnings by
some critics that any government connection jeopardizes freedom
of speech.®

The First Amendment has provided courts, legislators, and
other actors a terrain for argument and analysis, with striking shifts
during different eras resulting in changes both in what news is
conveyed through varied communications domains and how it is
conveyed. Evolving from deference to state authorities, current
First Amendment doctrine more aggressively restricts govern-
ment regulation of speech. Yet the Supreme Court has also often
acknowledged not just the rights of speakers but also the rights
of listeners, and government actions may be warranted to ensure
that listeners have choices and knowledge about those choices.>
All these constitutional elements persist at a time when individ-
uals have never more easily or cheaply communicated so broadly—
and when professional journalists are rapidly losing jobs, facing
threats to livelihood. The curious juxtaposition of the dying in-
dustry of newspapers and expanded judicial protection of freedom
of speech—embracing cable television companies, advertising, cor-
porate campaign contributions, trademarks, and computer code—
should provoke renewed attention to the First Amendment’s place
in the constitutional scheme. Where are the rights of listeners as
well as those of speakers? Where is attention to the overall struc-
ture of communications and the gathering and distribution of news
required to enable an informed electorate and to hold governments
accountable? At a time when the actual business of the press on the
ropes in communities across the nation, the courts have adopted
an increasingly libertarian approach to the First Amendment. The
motive is not, however, addressing the role of news media in a de-
mocracy but instead pro-business deregulation pushed by business
interests unrelated to journalism.
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EMERGENCE OF THE LIBERTARIAN—AND “WEAPONIZED —
FIRST AMENDMENT

Corporate and anti-union advocacy groups began to use the First
Amendment to challenge any regulation. They have started to sece
success, beginning in 2005 in the Supreme Court led by Justice
John Roberts. A 2018 Supreme Court decision ruled that gov-
ernment employees who are represented by a labor union but
do not belong to that union cannot be required to pay a fee to
cover the union’s costs to negotiate a contract governing all em-
ployees. In Janus v. AFSCME, a majority on the Supreme Court
announced that government employees have a fundamental First
Amendment interest in choosing whether to support a union and
the public sector labor negotiation system that determines their
own wages—and thus used the First Amendment to strike down as
unconstitutional a key part of the framework for labor-management
negotiations. In so doing, the Supreme Court overturned a prece-
dent of forty years.®® The Court also deployed what can be called
a “libertarian” First Amendment interpretation to undermine eco-
nomic regulation. The decision to enlarge First Amendment pro-
tections this way is especially perplexing because in recent years
the Court has shown little interest in the freedoms of employees
to speak their own views; for example, the Court refused to recog-
nized the free speech rights of a state prosecutor who distributed
a questionnaire about office transfer policy and pressures to work
in political campaigns.®! In decisions expanding protections for cor-
porate speech and rejecting campaign finance reforms on the view
that money in campaigns is speech, a majority on the Supreme
Court has accepted and extended anti-regulatory uses of the First
Amendment.®?

In dissent in the Janus case, Justice Elena Kagan argued that the
majority “weaponized the First Amendment, in a way that unleashes

[731]



SAVING THE NEWS

judges, now and in the future, to intervene in economic and regu-
latory policy.”® Also dissenting, Justice Stephen Breyer analogized
this kind of construction of the First Amendment to the aggressive
Supreme Court use of due process more than a hundred years ago
to strike down economic regulations.®* Ushering in one of the most
controversial—and later rejected—Iines of constitutional analysis, a
majority of justices ruled in Lockner v. New Yor# (1905) that limits on
workers’” hours violated the Fourteenth Amendment’s protection of
individual liberty and property through the guarantee of due pro-
cess of law.® The case was decided by one vote. Among the dis-
senters was Justice Oliver Wendell Holmes Jr., who stressed that
the Constitution does not enact laissez-faire or any other particular
economic theory. The dissenting view ultimately prevailed when
the Court upheld New Deal labor protections put in place after the
Great Depression.®

Once again, a divided Supreme Court seems to be using the
Constitution to put into practice a particular theory skeptical of gov-
ernment regulation, but now the vehicle is the First Amendment.*” In
this vein, in National Institute of Family and Advocates v. Becerra, the
Supreme Court ruled by a vote of 5—4 in favor of a First Amendment
challenge to a California law requiring crisis pregnancy centers—
viewed by critics as efforts to use deception and misinformation
while pretending to provide a wide range of services—to provide
visible notices of the availability of abortion and other options at
state-sponsored clinics.®® Antecedents exist for the aggressive use of
the First Amendment to reject neighborhood, employee, and con-
sumer protections; during the 1930s—1940s and again in the 1970s,
the courts at times interpreted the First Amendment to reject local
taxes on door-to-door peddling.®” But this minority view of the First
Amendment has long been identified with the failed and rejected
approach of the Lochner Court, substituting the judgment of ju-
rists for democratically enacted economic regulations.”® It also is a
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minority view that restricts or ignores the First Amendment rights
of listeners and viewers to receive information.”!

Explaining these developments, legal historian Laura Weinrib
notes how in the midst of economic stagnation in the 1970s, ad-
vertisers, political donors, and eventually employers chipped away

”72 Jeremy Kessler, another law

at the reach of the regulatory state.
professor, argues that activists now are pushing a libertarian suspi-
cion of economic regulations.” Shifting membership on the courts
may yield more openness to these arguments, curbing or preventing
government action, despite precedents going back half a century
according government many tools to strengthen or save the gath-
ering, production, and distribution of news. If emerging judicial in-
terpretations of the First Amendment prevent the government from
addressing the erosion and collapse of newsgathering, reporting, and
distribution, those potential judicial interpretations deserve serious
critique. The Constitution is “not a suicide pact.”’* Especially if
emerging judicial constructions of the First Amendment cast doubt
on government subsidies for public media, enforcement of antitrust,
consumer protection, intellectual property laws, and requirements
of fair and nondeceptive curation of content, such judicial interpre-
tations would run afoul of long-standing precedents as well as of the
Constitution’s presumption of a viable press supporting an informed
citizenry.

Some see the capture of the First Amendment by businesses and
trade groups ever since the mid-1970s, when the Supreme Court
announced protection of “commercial speech.”” Corporate and
business organizations now regularly and often successfully chal-
lenge regulations on consumer, business, and securities trading prac-
tices.”® Professor John Coates conducted an empirical examination
and concluded that “nearly half of First Amendment legal challenges
now benefit business corporations and trade groups, rather than
other kinds of organizations or individuals.””” Coates also analyzed
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and debunked claims by the courts that First Amendment protec-
tion helped create the period of great economic growth in the United
States between 1850 and 1960.

Nonetheless, even governmentally required factual disclosures to
serve the interests of consumers and citizens are at risk now. Under
pressure is a 1985 Supreme Court decision that a state can require
commercial speech to include “purely factual and uncontroversial
information” without violating the First Amendment “as long as the
[state’s] disclosure requirements are reasonably related to the State’s
interest in preventing deception of consumers.””® For now, the re-
quirement that federal political candidates disclose their expendi-
tures remains consistent with the First Amendment, but required
disclosures regarding political ads face challenges.” Yet existing law
requiring disclosures—such as disclosure of the fictional nature of
what might otherwise be viewed as a dangerous hoax—could face
constitutional jeopardy.®® Requiring an online site to disclose who
paid for a political ad violates the First Amendment, according to
one court, whether or not the standard of review is stringent.’! The
status of other required disclosures is unclear because of shifting
ideas about what counts as unconstitutionally compelled speech—
forbidden governmental actions that force an individual to express
or support certain speech.®?

Regulators outside the United States have begun to mandate
disclosures by U.S. tech companies. If the United States follows
suit, expect challenges in U.S. courts.®® T'his augurs trouble for ini-
tiatives requiring platform companies to disclose information about
their sources, algorithmic tools, uses of consumer data, or digital
interfacing information, but nothing would halt voluntary disclo-
sure by such companies—even if those voluntary disclosures are
encouraged by a variety of other policy tools. Addressing these and
other avenues open for public action requires a closer constitutional
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analysis of governmental tools. The text of the First Amendment
does not change, but political power does, and interpretations
by judges appointed through a political process can shift in turn.
Courts attend to the differences among media and historical con-
texts. Division among federal courts over the very standards of re-
view to use in the context of government-mandated disclosures of
the sources and sponsors of their content creates opportunities for
more nuanced and thoughtful approaches, such as proportional bal-
ancing of harms with the underlying purposes of the Constitution.?*
The parameters of specific past judicial decisions offer some guide
to avenues for action in the present; they also suggest areas that
could and should change.

CONSTITUTIONALITY OF GOVERNMENT TOOLS
WITH POTENTIAL TO STRENGTHEN OR SAVE
NEWS INDUSTRIES

Since the origin of the United States, federal, state, and local gov-
ernments have participated in decisions shaping and subsidizing the
channels of communication through which news is gathered, pro-
duced, and distributed. Those actions have long taken place with
minimal restrictions traceable to the First Amendment. Government
assistance to the media has long been deemed compatible with or
even required by the Constitution: the First Amendment has been
read to permit subsidies to media and also to protect the public’s
right to access information needed to participate in democratic self-
governance and other activities. Judicial decisions preserve the lat-
itude for the government to guide and support a robust news and
media ecosystem. The First Amendment coexists with antitrust
law, tax law, government subsidies, disclosure requirements, and
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consumer protection, as well as with intellectual property law and
libel and defamation laws.

Intellectual Property and Defamation Laws

Congress has immunized interactive computer services from the li-
abilities that attach to other publishers or speakers, but this is a stat-
utory decision that does not alter existing constitutional law.® Laws
protecting the reputations of individuals existed at the time of the
enactment of the First Amendment and have continued consistently
to this day. The Constitution also authorized Congress to create
legal protections for intellectual property, protections interpreted to
persist alongside First Amendment rights. These laws defend inter-
ests that are in tension with absolute rights of speech, and the laws’
longevity and vitality well demonstrate the contextual, balancing
approach to judicial enforcement of the First Amendment, even with
the more aggressive First Amendment judicial views that have de-
veloped recently.

False expression that harms a person’s reputation can be regu-
lated and punished by the government. Such expression can cause
injuries to individuals who are the target and also hurt their relation-
ships with others. This view, well understood by those who drafted
the First Amendment, still holds even alongside expanding concep-
tions of First Amendment rights and their enforcement. Historically,
false assertions and negative statements about an individual fell out-
side of First Amendment protection altogether. Among the “well-
defined . . . classes of speech, the prevention and punishment of
which have never been thought to raise any constitutional problem”
are expressions that are “lewd or obscene, the profane, the libelous,
and the insulting or ‘fighting words.” %

Even as the Supreme Court has limited lawful defamation
actions in the context of public figures, it has treated written and
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spoken slanders against individuals as a basis for monetary damages
and other remedies. So in 1964 the Court concluded that negligence
should not give rise to a libel action against public officials; later this
was extended to individuals involved in matters of justifiable and im-
portant public interest, but it did not foreclose actions for defamation
in these or other instances.®” By requiring a higher standard of proof
(that is, more than mere mistake) for libel actions brought by public
officials, the Court sought breathing space for criticism of those in
government and public affairs, and worked to avoid deterring speech
involving public officials and public figures.®® Nonetheless, here and
in subsequent matters, the Supreme Court has concluded that the
traditional libel and defamation laws and the First Amendment
could and should accommodate one another, even if false claims
can sometimes secure constitutional protection.®’

Over time, the courts altered long-standing common-law rules
governing defamation through new interpretations of the First
Amendment. The Supreme Court ruled more than fifty years ago
that government regulations forbid speech expressing group-based
biases or hate. And although this decision collides with subsequent
judicial reasoning given the more libertarian turn in the courts’ to
speech, the Supreme Court has still not offered First Amendment
protection for speech that is both false and harmful to a group’s
reputation.”® Some other courts and most commentators suggest
that group libel laws cannot survive other developments in First
Amendment law, but others defend the Supreme Court’s prece-
dent for permitting such laws, and it has never been overruled.”
Defamation may be actionable even without naming a specific
person if negative comments about a small group are reasonably
understood to refer to those individuals who object.?? The rise of
internet blogs and websites allowing posting by anyone—not just
journalists overseen by to human editors—raises potential questions
about the scope and application of such laws against group libel, but
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laws defining and providing sanctions against libel and defamation
continue to hold force. Recognizing both the justified effort to pro-
tect individuals against private injuries to their reputation and the
need for journalism to have room for expression, the Supreme Court
ruled, “We hold that, so long as they do not impose liability without
fault, the States may define for themselves the appropriate standard
of liability for a publisher or broadcaster of defamatory falsehood
injurious to a private individual.”®

Similarly, governmental protections of intellectual property are
permitted despite tensions with the First Amendment.** When the
Supreme Court rejected First Amendment claims to fair use of a
substantial portion of the then-unpublished memoirs of President
Gerald Ford, the Court recognized and protected the right to first
publication established by the federal copyright law.> Individual
cases may articulate more or less room for intellectual property pro-
tections versus expression of the rights of those who did not origi-
nate the material; here as elsewhere, the First Amendment has not
meant “no regulation” restricting speech.”® Writers and publishers
who republish the original material of others without permission or
compensation violate the copyright laws and can be punished ac-
cordingly unless a specific exception applies.”” The same rules apply
to online expression, with certain statutory exceptions for hosting,
storing, or transmitting third-party materials.”® Because U.S. law im-
plements international treaties, changing treaties to eliminate ex-
ceptions would be difficult. And despite tensions with what purely
domestic U.S. law might call for, the law exposes internet platform
companies and internet service providers to liability for their own
defamatory conduct and direct or collusive infringement on intel-
lectual property. Amid First Amendment rights, the persistence of
libel and copyright laws attaches to internet speech and points to

avenues for new laws.
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Auntitrust and Other Structural Regulations

The First Amendment’s directive that Congress “shall make no
law . . . abridging the freedom of speech, or of the press” does not
prevent Congress or the executive branch from ensuring competi-
tion and guarding against negative effects of concentrated ownership
and power in the media. Authorized by the Constitution to regulate
interstate commerce, the federal government has devised laws and
implemented rules restricting concentrated ownership and anti-
competitive behavior by media companies. Doing so emphasizes
that economic and technological factors affecting who has access to
and control of communication media give rise to obligations on those
with such power to protect the interests of the public. The economic
and governance structures of media remain subject to general laws
addressing market allocation, bid rigging, price fixing, monopoly and
oligopoly market dominance, and other unfair conduct-restraining
trade that interferes with fair competition or tends to produce unfair
or deceptive practices where the effect on speech is incidental or
indirect.” The application of these goals necessarily varies in dif-
ferent market contexts. Prohibiting ownership by the same entity
of a broadcasting license and a newspaper in the same community
made sense as a measure to advance competition and promote di-
verse views in an era before the alternatives enabled by cable, satel-
lite, and the internet.!

In 1945, the Supreme Court approved antitrust enforcement de-
spite the asserted defense that the First Amendment barred such
legal action.!”! The defendant, the Associated Press, was (and still
is) a cooperative service, which, as noted in Chapter 2, is permitted
by antitrust law. At the time of the suit, the bylaws of the AP and its
contracts with members prohibited service of AP news to nonmem-
bers, barred members from supplying news to nonmembers, and
authorized members to block competitors from becoming members.
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These contract terms deployed concentrated power to operate as an
illegal restraint on trade, reasoned the Court, and freedom of the
press from governmental interference under the First Amendment
does not allow private actors to repress the freedom of others.

T'he Supreme Court endorsed and reinforced this reasoning in
Miami Herald Publishing Co. v. Knight Newspapers, even while finding
defects in the particular Florida law at issue in that case, which re-
quired equal space for political candidates who did not receive a
newspaper’s endorsement.'”? Here the Court was especially vigi-
lant, as the governmental focus on speech was direct. The Supreme
Court pointed to its prior decision in the Associated Press case
to distinguish acceptable policies for addressing the volume and
quality of coverage from forbidden governmental acts suppressing
speech.!® Accordingly, the First Amendment is not a shield against
otherwise lawful government regulation of private concentrations
of power that restrict whose voices can be heard. The Constitution,
according to the Supreme Court, is compatible with enforcement
of antitrust rules in the context of media (small media entities can
be exempted from labor laws) and with rules about ownership of
different kinds of media in the same market.!” Similarly, rules re-
quiring print publishers to periodically report the names and ad-
dresses of their editors, publishers, and owners have been treated as
compatible with the Constitution and the public purposes of trans-
parency and accountability.'® First Amendment theorist Alexander
Meiklejohn put the point broadly back in 1948 by connecting
freedom of expression to democratic self-governance: “What is es-
sential is not that everyone shall speak, but that everything worth
saying shall be said.”!%

T'he Supreme Court powerfully expressed concerns about con-
centrated economic control of media in the 1970s. The Court has
observed how economic factors that shrink the number of metropol-
itan newspapers similarly make the entrance of new players difficult.
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In this light, reasoned the Court, the First Amendment “acts as a
sword as well as a shield” and “imposes obligations on the owners of
the press in addition to protecting the press from government regu-
lation.”!"” In allowing antitrust regulation of media companies, the
Court reasoned that

the First Amendment, far from providing an argument against
application of the Sherman [antitrust] Act, here provides pow-
erful reasons to the contrary. That Amendment rests on the as-
sumption that the widest possible dissemination of information
from diverse and antagonistic sources is essential to the welfare
of the public, that a free press is a condition of a free society.
Surely a command that the government itself shall not impede
the free flow of ideas does not afford nongovernmental combina-
tions a refuge if they impose restraints upon that constitutionally

guaranteed freedom.!*®

Abuse of market power warrants antitrust enforcement; this basic
guiding principle of structural regulation continues to hold even if a
defendant claims the First Amendment protects abuse of the power
enabled by economic concentration.'”’

At the same time, not every regulation can overcome First
Amendment concerns, as evidenced by the judgment that govern-
ment cannot force a media company to afford a “right of reply” trig-
gered by the company’s own choice to include critical perspectives.!t
In the case of Miami Herald v. Tornillo, the law in question intruded
too directly on the editorial voice of the publisher. Still, some regu-
lation of editorial choices have withstood legal objections: the Court
subsequently rejected a challenge to the requirement that cable
companies carry local and public service content meant to advance
the public interest.!! In Turner Broadcasting System, Inc., v. FCC, the
Court reasoned that this “must-carry” requirement was not a penalty
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imposed on the companies’ choices about what else to cover and
would not risk suppressing information or coverage of controversies.

The government’s authority to challenge concentrated owner-
ship and control of media and to advance the public’s interest in
receiving information could be exercised now and in the future to
tackle concentration of control over the internet and its supporting
infrastructure. The federal government’s own involvement in devel-
oping and funding the internet could also supply grounds or even an
obligation for government action to improve reliable access to mate-
rial enabling competing views and authentication of messages and
sources. Governing action aiming to alter the structure of internet
entities falls within the ambit of permitted action, and may even
be obligatory if the government itself is responsible for the designs
that undermine the public’s ability to obtain information needed for
self-governance.''?

Debate over whether the Constitution forbids, permits, or even
requires structural regulation of internet-related activities exploded

»113

in the past decade around “net neutrality.”'® Net neutrality (the
term was coined by law professor Tim Wu) is the notion that all
internet traffic should be treated equally and without discrimination;
therefore, internet service providers (such as Comcast and Verizon)
should not be able to speed up service for some and slow down or
even block it for others, whether based on willingness to pay, type
of equipment, address of the source or destination, method of com-
munication, user, content, or application.'* Net neutrality drew the
ire of many companies and the avid support of many nonprofit and
free speech organizations. Net neutrality became law through an
FCC regulation, which was upheld over legal challenge.!® And then
the Republican majority on the commission appointed by President
Trump revoked it.""® A further court challenge failed, except with
regard to the argument that states should be allowed to adopt net
neutrality requirements, and the debate continues.
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The issue is likely to reemerge with a new administration and
any actions by the government toward net neutrality requirements
will undoubtedly face court challenges.!'” So it is worth noting the
debate over the First Amendment in the context of the net neutrality
rule.® In his dissent from the denial of rehearing in the challenge
to the net neutrality rule, then—D.C. Circuit judge Brett Kavanaugh
reasoned:

Internet service providers and cable operators perform the same
kinds of functions in their respective networks. Just like cable
operators, Internet service providers deliver content to con-
sumers. Internet service providers may not necessarily generate
much content of their own, but they may decide what content
they will transmit, just as cable operators decide what content
they will transmit. Deciding whether and how to transmit ESPN
and deciding whether and how to transmit ESPN.com are not

meaningfully different for First Amendment purposes.!’

Another judge on the panel, Sri Srinivasan, concurred in the
decision not to rehear the case, and his opinion responded to the
“misconceived” idea that the First Amendment entitles an internet
service provider (ISP) to block its subscribers from accessing cer-
tain internet content based on the ISP’s own preferences, “even if
the ISP has held itself out as offering its customers an indiscrim-
inate pathway to Internet content of their own—not the ISP’s—
choosing.”'® Judge Srinivasan (now Chief Judge) explained that an
ISP has no First Amendment right to use such practices because

the First Amendment does not give an ISP the right to present
itself as affording a neutral, indiscriminate pathway but then con-
ductitself otherwise. The FCC’s order requires ISPs to act in ac-

cordance with their customers’ legitimate expectations. Nothing
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in the First Amendment stands in the way of establishing such a

requirement in the form of the net neutrality rule.'”!

Another structural regulatory approach would deem the internet
a public utility, subject to regulation. Whether such an approach is
compatible with the First Amendment, however, is a new problem.
Public utilities in the past have not been entities that regularly con-
trol and select messages to distribute to others, although the short-
lived net neutrality regulations went down that road before a change
in political regimes intervened.'?? In addition, with AT&T”s acquisi-
tion of Time Warner and CNN, the distinction between companies
that carry messages through wires and those that create and share
speech dissolves.'?* As state and federal officials explore the possi-
bilities of public utility treatment for internet service providers and
other tech companies, the issue will come up for debate.'”* What
parts of telecommunications have been treated as a public utility,
subject to regulation, could very well change to include internet ac-
cess.!? The Supreme Court has shown its ability to protect the First
Amendment rights of a public utility: the Court accorded constitu-
tional protection to the Pacific Gas and Electric Company’s own
choices about what and where to speak, and allowed it to refuse to
distribute to users a rebuttal to its own message.'?

At issue—and unresolved—is whether the First Amendment can
be invoked to shield the companies providing cable and telephone
infrastructure from a wide variety of regulations, an issue that arises
because of the libertarian view that turns the First Amendment into
an all-purpose tool against government regulation. As technological
and business practices could entrench further a situation in which a
few major players govern access to and structure of internet-based
communications, the public needs protection, and hence the gov-
ernment needs some latitude for action. Recognizing the signifi-
cance of internet settings for the expression and reception of speech
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by providers and by the public should not foreclose regulation of
economic concentration. Nor should the First Amendment pre-
clude legal oversight of a resource that has become a necessity of
life. Government tools of taxation and subsidy—authorized by the
Constitution’s tax and spending clause—remain available unless
they are deployed to single out some speech or other content.'?” As
is true with other media, contextual tailoring to the nature of gov-
ernment interests and the scope of government measures permits

government action to remain consistent with the First Amendment.

Taxes and Subsidies

The government may impose taxes on the press or media but may
not do so in ways that regulate content or that single out the press
or a subgroup of the press for differential treatment. Even content-
neutral laws require heightened scrutiny—placing the burden on the
government to demonstrate how the tax is narrowly tailored to serve
a compelling interest—if the tax targets or threatens to suppress
particular speakers or ideas, or if it singles out the press or another
part of the media.'?® Yet a tax that falls more heavily on some forms
of media rather than others can be upheld if it does not discriminate
on the basis of ideas and instead is a general tax, not one selecting a
narrow group to bear the burden.!®

"T'he foundational decision Grosjean v. American Press Co. rejected
a license tax based on the size of the newspaper circulation with
the recognition that the larger publications bearing the tax burden
were likely to be critical of the state’s senator (and former governor),
Huey Long.!*® The apparent intention to impose the burden on
a small group of newspapers and to limit the circulation of those
papers’ ideas proved critical. Similarly, in a later case, the Court
rejected a special use tax on ink and paper as a violation of the First
Amendment because it targeted both a small group of newspapers
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and the press itself. Extending the same approach, a tax exempting
“religious, professional, trade and sports journals” but no other types
of publications was found to be an impermissible regulation of con-
tent.®! The press and media are not constitutionally immune from
general taxation; the heightened judicial scrutiny arises only where
the scheme treats them differently than others or selects among
types of media outlets.!*?

Yet the Court found no defect in a scheme providing an exemp-
tion from sales taxes for newspapers, magazines, and direct satellite
broadcasting but not for cable television services. With cable ser-
vices being numerous and offering a variety of programs, this differ-
entiation did not even give rise to heightened judicial scrutiny in the
1991 case Leathers v. Medlock.!>* 'The Supreme Court distinguished
defective tax schemes that had targeted a limited group of speakers
and thus posed a risk of censorship or constricting views or ideas.
Treating different media differently is not a constitutional problem
unless it implies discrimination on the basis of ideas and views.

On this basis, even if internet platform companies are viewed
for some purposes as publishers, they could be taxed differently
than other media or news organizations. Similarly, a tax scheme that
treats not-for-profit organizations differently than ones established
as for-profits would not be a problem unless it could be shown that
such a distinction had an intent or effect on content or viewpoints
available to the public. For-profit organizations may well serve public
purposes, but they are established to make a profit to be distrib-
uted to owners. Nonprofit organizations are established to advance
a public purpose, and any revenues that are generated stay within
the organization. Economists would say that the exemption from
taxation (and deductibility of donations) amounts to a public sub-
sidy assisting the enterprise. When a nonprofit organization avoids
a tax, it is saving money that a competing for-profit organization has
to pay. But can the insulation from a tax include a condition that the
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nonprofit organization has to give up some of its First Amendment
freedoms, such as freedom to take political positions? No, said the
Supreme Court."** Unclear, however, is the line between impermis-
sible conditions on a public subsidy and permissible government
payment for speech carried by a private entity.

The Supreme Court has concluded that a public subsidy is com-
patible with the First Amendment even if its scope is vague because
when the government acts as a patron rather than as a sovereign, the
consequences of its decisions are less significant constitutionally.'3
The award of public dollars may include conditions limiting access
to certain knowledge and materials: in United States v. American
Library Association (2003), the Court upheld a statutory provision
requiring schools and libraries receiving public funds for computers
and internet access to filter out internet material considered objec-
tionable for children."®® The Court reasoned that libraries are not
public forums and that the required filters would be analogous to
selection of books by librarians, although filters both under-block
and over-block.'’

The Court’s treatment of public subsidies and speech may pro-
duce odd results. The Court allowed the government to direct that
health care providers taking government funds may not inform their
patients about the availability of abortion, but it rejected as uncon-
stitutional a directive forbidding publicly funded legal services at-
torneys from representing clients challenging government welfare
laws because pursuing such litigation is itself a form of protected
speech.®® Scholars question judicial precedents that allow the gov-
ernment to pick and choose among the messages it subsidizes.'®
Yet neither scholarly treatments nor judicial doctrinal analyses have
prevented the government from subsidizing media and leaving ed-
itorial and content decisions to those who manage the subsidized
entity. Indeed, the First Amendment forbids viewpoint discrimina-
tion in the use of public funds for student journalism. Nor can the
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government ban editorials by publicly funded broadcasters.™*" First
Amendment analyses depend on context, including the nature of
each medium and the public policies at stake.

Voluntary Private Action Versus State Action

A basic building block of First Amendment analysis preserves pri-
vate companies’ expansive power to regulate speech. This building
block for analyzing a constitutional problem is the “state action”
doctrine. The Supreme Court views the essential trip wire for First
Amendment review to be actual governmental action affecting
speech. To satisfy this requirement, the action in question usually
must come from a government official, a legislature, a city council,
or a public university.*! The First Amendment itself indicates that
it is Congress that must not make a law abridging the freedom of
speech. In addition, the Supreme Court has interpreted the First
Amendment to apply not only to the federal government but also
to the states through the Fourteenth Amendment’s prohibition of
state action depriving a person of life, liberty, or property, satisfied
that freedom of speech is such a fundamental liberty. These con-
stitutional requirements generally do not attach when the action in
question comes from a private individual or company.'*

Because it is the gateway to constitutional protection, the “state
action” doctrine has become an undeniable mess, with inconsistent
and unpredictable results." Even a private actor can be found to
satisfy the state action requirement under some circumstances, such
as deep entanglement with government through contractual or prop-
erty relationships, through taking on essentially public functions
(the chief example involved a company town), or through reliance
on the government to enforce a private arrangement.'** Unlike other
nations that extend constitutional requirements to the conduct of
private actors, the state action requirement in the United States
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embodies judicial concerns about private actors’ freedom and re-
flects particular efforts to define the roles of state and federal gov-
ernments, courts and legislatures, and economic markets.!*

The internet and other digital communications—and the com-
panies they enable—have such significance in people’s lives that
they begin to feel like public streets, broadcasting, or government.
Individuals, families, schools, businesses, governments, and other
sectors are increasingly dependent on the internet and other digital
platforms for communicating, storing, and retrieving information;
assessing conduct and performance; conducting work and schooling;
and even resolving disputes. The state action issue determines
whether internet platform companies are to be bound by the First
Amendment (or, for that matter, by constitutional norms governing
individual privacy and equal protection). For constitutional purposes,
might an internet platform company function like a company town,
and require the platform company’s “streets” to be open to free
speech just as the company town’s physical streets had to be open
to free travel? Federal district court judge Lucy Koh dismissed a case
alleging unconstitutional censorship by YouTube when it removed
video uploaded by a conservative private college.!*® The reviewing
court agreed, observing, “Despite YouTube’s ubiquity and its role
as a public facing platform, it remains a private forum, not a public
forum subject to judicial scrutiny under the First Amendment.”!¥
Even though internet platforms may be taking the place of public
streets and parks when it comes to debate and discussion, the con-
stitutional analysis identifying state action does not apply; hosting
conversations is not a function reserved to government. Youlube is
a private entity operating privately.

As this case indicates, what is “public” and even what reflects
the involvement of government do not determine what counts as
state action for purposes of constitutional guarantees. The open
accessibility of internet platforms makes them seem public in the
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sense of available to all and communal. They are not public in
the sense of paid for by government funds or ruled by govern-
ment officials or employees. Yet conceiving of internet platform
companies as entirely private obscures the degree of government
involvement in their existence and operations, which goes well be-
yond mere licensing and regulation. The sheer fact of government
involvement in the creation of the internet and the algorithms
used by companies such as Google does not by itself amount to
“state action.”

Hence, the actions of internet companies do not trigger consti-
tutional requirements of freedom of speech, due process, and equal
protection. But both historical governmental involvement and the
dependence of the entire political system of representative democ-
racy on a viable news industry weigh in favor of reforms. Reforms
both in the realm of law and reforms that are initiated within the
private domains of companies, advocacy organizations, and non-
profit alternatives are needed to address public interest concerns
about the quality of available information, fairness in what mes-
sages are promoted or demoted, and treatment of hateful or con-
spiracy expression. Thus, even if an action by a given internet
or tech company is not “state action,” the company can choose
to embrace constitutional values as part of its own identity and
commitments, or it can pursue other values, such as creating a hate-
free environment. Private companies, including private publishers,
private schools, and religious groups, can assert their freedom of
expression without the restrictions that attach to federal, state, or
local government. For example, Twitter can ban hate speech and
remove it when posted and also can decide to permanently ban a
public official for violating the company’s policies against glorifying
violence."® Facebook can remove ads purchased by a presidential
candidate for violating its own policies against hateful messages
but also shut down efforts to make the site less divisive and later
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wrestled with allowing President Trump’s posts until their associ-
ation with the violent insurrection at the United States Capitol on
January 6, 2021.'%

Internet platforms are allowed to make choices about what pri-
orities guide results from internet search algorithms; such choices
have been given constitutional protection.”™ As the platform com-
panies learned during the COVID-19 crisis, aggressive and publicly
disclosed efforts to edit, remove, and prevent misinformation are in
their interest. Even before the pandemic, Twitter reported that its
“long-term success depends on [its] ability to improve the health of
the public conversation on Twitter” by taking down spam, fake ac-
counts, hate speech, and other faulty content.'

But as companies in ongoing relationships with consumers and
users, they also have obligations. Internet platforms can adopt mission
statements and make enforceable contractual promises to their cus-
tomers and users; they can also govern themselves by adhering vol-
untarily to constitutional norms. Consumer protection enforcement
at both state and federal levels can bolster commitments by the
platforms, and state law can protect against breach of contract.'>
"The legality of contracts and fair-dealing requirements is straightfor-
ward. Contracts with customers to provide services are enforceable
against internet platforms. A federal court rejected Google’s effort
to dismiss a complaint alleging unlawful, unfair, and fraudulent con-
duct under California’s Business and Professions Code after plaintiff
Dreamstime—a seller of stock photos—found itself down-ranked in
Google search results, search advertisements, and mobile applica-
tions.?” Internet platforms do not evade duties of care even if a user
has no contract and receives services for free (actually, in exchange
for their personal data). Class action plaintiffs alleged that Yahoo
failed to protect their sensitive data, and a federal court found plau-
sible a claim that Yahoo behaved negligently, failing to make timely
disclosures; furthermore, the company could not enforce the liability
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limitations specified in its terms-of-service agreement, as they were
“substantively unconscionable” elements.!>

Platform companies produce rules for their own conduct that
could be enforced, and governments may make and enforce gen-
eral consumer protection requirements—subject to constitutional
restraints.’> A terms-of-service agreement may include an enforce-
able duty to disclose breaches of security in handling user data.'
An internet platform may rely on courts to uphold its terms-of-
service agreement. AOL successfully turned to both state and fed-
eral courts to defend against a First Amendment challenge to its
use of spam filters for mass mailings in Cyber Promotions v. America

Online.'>°

CONSTITUTIONAL ARGUMENTS FOR THE AFFIRMATIVE
DEMANDS OF THE FIRST AMENDMENT

Because the Constitution depends on informed and active mem-
bers to make the democracy it establishes work, the Constitution
should compel development of the institutional context for demo-
cratic self-governance. Larry Kramer, former dean of Stanford Law
School, notes, “You cannot run a democratic system unless you
have a well-informed public, or a public prepared to defer to well-
informed elites.”'” He warns of the dangers from failures by Google
and Facebook to engage in fact-checking, and notes they are inev-
itably selecting material; he argues that they have obligations to do
so in a way that supports democracy’s prerequisites.”® Affirmative
dimensions of the First Amendment include the rights of listeners
and attention to diversity in participants and in ideas needed by a
democratic system.'” As the Supreme Court has observed, “It would
be strange indeed . . . if the grave concern for freedom of the press
which prompted adoption of the First Amendment should be read
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as a command that the government was without power to protect
that freedom.”¢?

Government action always carries risks and needs to comport
with constitutional guarantees, but government inaction can also
jeopardize constitutional guarantees. If the economy collapses, the
government takes action.!®! If the basic mechanisms for collecting
votes become vulnerable to hacking, the government should act.!%?
And if the infrastructure for gathering, reporting, and distributing
news is absent in many communities, if readers and viewers are
overwhelmed by distractions designed to take their attention, and
if no recourse is available through the accountability mechanisms
designed for either government or private enterprises, it is time to
return to the Constitution’s text and basic principles.

Take, for example, the confusion arising when government of-
ficials rely on social media platform companies for communicating
with the public. Once again, the state action doctrine matters, but
current practices fall outside anything imagined by those who ini-
tially articulated it. Site architecture allows government officials
using private tools to constrain speech and the press; they are of-
ficials controlling who can speak with them, but they are doing so
through the mechanisms provided by private companies. According
to the platform policies, the president of the United States can block
particular individuals from receiving his messages and from com-
municating back by using the functionalities afforded by Twitter or
Facebook. Conduct by private actors eludes First Amendment con-
sideration, as only when local, state, or federal government abridges
speech or press have the courts found constitutional violations.
But when a public official announces policies and views through
a private platform—sometimes exclusively that way—then the tra-
ditional lines between public and private allow abuses that under-
mine democratic governance. The public official’s communications
should be viewed as a kind of public communication, so they should
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not be able to block or “unfriend” individuals seeking to connect
with them.!®® It is not that Twitter is acting as a government, but
it is providing a platform that a government official has converted
into a limited-purpose forum by using it for governmental commu-
nications. Government officials who convert private vehicles into
their official channels of communication should be subject to the
Constitution. Digital companies in these and other contexts could be
seen as functioning like governments, controlling the public squares
where people communicate. Under these circumstances, how should
the First Amendment apply to internet platform companies?

It may seem as though the next right legal step is to define all
of social media or all internet platform companies as the equiva-
lent of public streets and parks, held in the public and treated
as governmental for purposes of the First Amendment. Indeed,
Justice Anthony Kennedy raised this possibility in observing for the
Supreme Court that people may be communicating more online
than in public parks and streets: “While in the past there may have
been difficulty in identifying the most important places (in a spa-
tial sense) for the exchange of views, today the answer is clear. It is
cyberspace—the ‘vast democratic forums of the Internet’ in general,
and social media in particular.”'6*

Deeming all of cyberspace as “public” for purposes of the
First Amendment could seem to follow the precedent of Marsh v.
Alabama. There the United States Supreme Court applied the First
Amendment to a town owned by a private company and ruled against
using a law banning trespassing on private property against a person
distributing religious leaflets.!® T'he Court reached this unusual re-
sult because the streets looked like streets in an ordinary town, be-
cause the town was relatively open to the public, and because the
rights of individuals to enjoy freedom of speech and of religion hold a
privileged place even against the rights of property owners. Internet
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platform companies and social media networks have some of these
qualities, including being open to the general public.

Nonetheless, extending the reasoning of Mars/ to internet plat-
form companies is both unlikely and unwise. It is unlikely because
expansion to any private company would eliminate the state action
requirement, and the Supreme Court shows no appetite for so
doing.'¢ Yes, just as in a company town, people may confuse internet
channels of communication with public ones and object to censor-
ship of their speech there, but people really do have avenues for
expression outside a particular internet platform.

And it is unwise because if we view internet platforms as func-
tioning like the government, their decisions to remove content
or alter access by others would be subject to First Amendment
challenges, meaning that private platforms would be barred from
guarding against harassment, bullying, and deceit—including misin-
formation about COVID-19 and hateful or violent materials. Twitter,
for example, could not ban high-profile white supremacists, and
Facebook could not remove information that violates its community
guidelines. Applying the First Amendment to a platform company
blocks it from trying out methods of moderation such as algorithmic
machine learning, because such systems make errors while they are
being trained.'” Governance is hard, as scrutiny of self-regulation by
the digital platforms shows.!68

Similarly, it would be problematic to treat each action by
an internet platform company as speech if that would erect a
First Amendment shield against regulation of fraud, deceit, or
manipulation—as when a platform tries to alter the mood of its users
without notice or consent.!”” Using the First Amendment to strike
down regulation of internet platform companies could prevent con-
tract enforcement, obstruct antitrust regulation designed to counter
economic concentration, or ban required disclosure of the source of
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political advertising even if the source is a terrorist organization or a
foreign government.

Certain institutions and practices are necessary for democracy
to proceed.””’ Recent experiments with new democracies that have
fallen into tyranny underscore this lesson.”’! Because reliable circu-
lation of actual news is one of those crucial institutional practices,
the community, and indeed the government, should not sit idly by
and watch the news industry collapse.'’? If the Constitution is “not
a suicide pact,” then the Constitution should not stand in the way
of measures to revitalize the news media. The First Amendment’s
presumption of an existing press may even support an affirmative
obligation on the government to undertake reforms and regula-
tions to ensure the viability of a news ecosystem.'”® This notion of
a positive First Amendment, developed repeatedly by scholars and
commissions, appears in the reasoning and results of some judicial
decisions and deserves recognition and action in light of the de-
mands of democracy under serious stress.!”*

Different constellations of economic, social, and institutional
relationships make democracy more or less possible. To work,
democracy needs (1) an arena where participants can engage in
self-governance; (2) institutions enabling individuals to learn
about social needs and personal desires, to deliberate, to express
their views, and to select representatives to do the work of gov-
erning; and (3) the circulation of information that enables people
to act to advance their own and society’s interests.'”” These pred-
icates are in jeopardy. Federal action is needed to guard against
overconcentration of economic power, which shields digital com-
panies from competition, accountability, and fair contributions to
news media. Concentrated power allows internet service providers
to skip rural and small communities in their infrastructure projects
or forestall public obligations to meet those needs.!”® Federal action
is necessary to overcome local news deserts, which jeopardize the
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health of residents, the effectiveness and efficiency of local govern-
ments, and the ability of residents to engage meaningfully in self-
governance. News deserts leave many local communities without
reporting on local governmental and community developments, de-
nying many people what they need to govern themselves and hold
others accountable.

Intellectual property protection and enforcement, expressly au-
thorized by the Constitution, can ensure compensation for the work
of journalists that is at risk of appropriation by third parties posting
on an internet site. It requires federal action, as this is a body of
federal law. Digital companies free ride on the news links shared
by users without reinvesting in the apparatus necessary for inves-
tigating, testing, and reporting news, which undermines people’s
ability to get and trust news. Federal action would be important
to combat security defects in digital communications that seem to
permit foreign manipulation of campaign speech. An architecture
of online communications reliant on algorithmic moderators enables
anonymous and bot-initiated messages to populate the news that
individuals receive. Anonymity for speakers can protect against in-
timidation and harassment, but those values need to be weighed
against interests in integrity in political campaigns, liability for legal
violations, and national security.

First Amendment freedoms and the crucial watchdog function of
news do not hinge solely on the viability of news-producing enter-
prises. They also depend on redressing damaging decisions (made
by dispersed, powerful, private, competing companies that are not
in the news business) that are invisible to those affected and that
may be demonstrably manipulated by enemies of the nation and
treacherous schemers. To sustain freedom of the press and enable
democratic self-governance, courts should pursue new approaches,
and so should Congress. The Constitution can and should play a vital
role in exposing how the government contributed to the dangers we
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currently face and should therefore prompt new policies, regulations,
and practices.

T'he federal government could be understood as having a moral
and constitutional duty to take action—Ilegislatively and through
the tools of law enforcement—to protect the generation, produc-
tion, and distribution of news. These are ideas of an affirmative
First Amendment stand beyond current law, but today’s challenges
to the very premises of constitutional democracy warrant big and
serious ideas. These include a hard look at the development of First
Amendment doctrine and an interpretative guide to make sure it
does not produce unnecessary barriers to the government actions
needed to revitalize the news business.

The Constitution is implicated because the democracy it estab-
lishes depends on a citizenry informed by news in ways that are
currently in severe jeopardy. The First Amendment in particular is
implicated, because it was meant to protect the right of readers and
listeners to gain access to information as well as the right of speakers
and the press to express themselves. The First Amendment has
never barred all government action that affects speech; government
action shapes the internet and media in specific ways that contribute
to the very jeopardy of the current times. The complex ecosystem
of contemporary media did not spring solely from private decisions,
investments, or market strategies; it has been shaped, supported,
and promoted by specific government policies and actions. At a min-
imum, First Amendment values strongly support the policy of gov-
ernment action here; inaction by the government amounts to failures
to fulfill constitutional obligations.
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CHAPTER FOUR

Constitutionally Inflected Reforms

WHEN IT COMES to saving the news in today’s media ecosystem,
what we have is a “wicked problem,” which means a problem with
multiple interacting causes and no single solution.! No one initia-
tive would be sufficient to address the forces that have changed
the production, distribution, and reception of news over the past
several decades. The introduction of digital communications led to
the migration of attention, advertising, and financial investment to a
few global tech companies that do not consider themselves to be in
the publishing industry, much less the news businesses. L.egal rules
and practices insulate those companies from the liability publishers
face and from government regulation to advance consumer protec-
tion, restrict monopolies, and oversee public utilities. And although
manipulation of human attention and beliefs has always been pos-
sible, digital tools enable both sophisticated and mercenary actors.
Digital tools amplify such efforts at manipulation with little cost
and produce enormous effects on what people think they know and
trust. The problems are compounded by government failures to en-
force existing laws and by the libertarian weaponizing of the First



SAVING THE NEWS

Amendment. Protecting and advancing the constitutional promises
of freedom of speech, freedom of the press, and a republican form of
government require initiatives addressing the financing, infrastruc-
ture, variety, and accountability of media.

One cluster of issues has to do with the destructive effects of
major internet companies. Their business models, operations, and
insulation from liability and law enforcement disrupt older media
and news industries without contributing resources to news pro-
ducers upon whose content they free ride. Too many public and
private actors fail to respect and enforce existing legal rights and
protections concerning deception and exploitation. Advertising
dollars migrate to digital resources—including the shift from clas-
sified ads to online sites—and decimate the revenue base for local
journalism. Digital platform companies in turn gather data on
users, target ads, and seek to maximize traffic on internet sites—
amplifying false and hateful content. LLegacy media companies
made mistakes such as offering content for free and initially de-
ciding not to enforce their copyright claims. These trends taken
together give rise to growing distrust of information and of those
who purvey it.

A second set of issues reflects the political and legal shifts in
the United States away from public interest regulation and toward
libertarian, free market, and pro-business policies—with resulting
explosion of economic inequality and its companion, political pop-
ulism of both left- and right-wing varieties. Hollowed out are public
enforcement against concentrated economic power and consumer
exploitation. Missing are commitments to First Amendment law that
advances the rights and needs of listeners, readers, and citizens and
finds affirmative government duties to ensure an informed popu-
lace.? An older vision—manifested in the postal system and public
media subsidies, the government regulation of telecommunica-
tions and economic concentration, and the aspirations of public
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service—has deep historical roots and rich philosophic defenses that
could be wellsprings for needed reforms.

T'he Constitution’s framers did not anticipate this combination
of technological and political changes that expose the limitations
of relying on for-profit news businesses to ensure the freedom of
speech and freedom of the press vital to a functioning democracy.
Compounding the difficulties are a ballooning distrust of media,
government, facts, and law as well as the growing complexity of
technology and government. Such complexities make it difficult for
even the most highly motivated individuals and civic organizations
to track and push back against troubling practices of internet plat-
form companies or to guarantee sustainable sources of local news.
In the face of news deserts, growing concerns about hoaxes and
misinformation online, and increasing distrust across society, major
digital platform companies know they have a legitimacy problem.
Facebook’s creation of an oversight board and “verification badges”
for public figures on its subsidiaries Instagram and WhatsApp are
examples of private sector responses; so are periodic announcements
of new rules banning election disinformation, Holocaust denial, and
even a sitting U.S. president.® Yet even these efforts generate new
debate and, potentially, further distrust. Although no single reform
will fix the decline of news industries, the global rise in distrust
of information sources, and the wasting away of America’s public
interest commitments, three types of responses could help. The
first type would treat digital platform companies as responsible
players, subject to duties and expectations commensurate with their
functions and their powers. A second kind would vitalize public and
private protections against deception, fraud, and manipulation and
bolstering the capacities of individuals and communities to monitor
and correct abuses and demand better media and internet practices.
A third category of changes would support, amplify, and sustain a
variety of public interest news sources and resources at the local,
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regional, and national levels. Taken together, these are steps that
would halt and might reverse the destruction of journalistic news—
involving the platform companies in sharing their gains to reinvest in
news development and paying for the content they take—and also
renewing and strengthening the public service and public interest
dimensions of law enforcement and in media investments. Here is
a sketch of specific examples—twelve in all—illustrating each cate-
gory of initiative. The hope is that these ideas will spur more debate
and generate improved options to tackle this wicked problem.

TREAT INTERNET PLATFORM COMPANIES
AS RESPONSIBLE ACTORS

Internet platform companies may once have been fledgling inno-
vations, but now they are among the largest and most financially
successful companies in the world. For this reason, and in light of
their effect on the news industry and democracy, it is time to treat
them as responsible for what they do, commensurately with their
functions and powers, and insulated no longer from the duties and
expectations that apply to others.

Require Payment for News Circulated on Social Media

Currently, much of the news people read is shared for free on so-
cial media, even when it is from sources protected by copyright.
Recent studies show that people trust news coming to them from
friends even more than they trust traditional journalism sources.*
Digital platforms report to investors and advertisers the size and
demographics of their audiences and take in ad money accordingly.

The journalists writing the content and their newspapers and
broadcasters, however, do not share, other than in limited ways, in the
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platforms companies make deploying this content. Benefiting from
the “safe harbor” clause in the 1998 Digital Millennium Copyright
Act, Facebook and Google free ride on the content others create.’
"This clause could be changed to ensure that journalists and legacy
news organizations are compensated for their work.® Platforms would
need to pay; they could pass the costs on in the prices they charge
for ads and other services, but they should bear more of the actual
costs, especially as they deploy traditional news stories to bolster
their users’ trust.”

Even a modest requirement that digital platforms nudge their
users to contribute voluntarily to news sources would generate re-
sources to support investigations, editing, checking, and reporting.
Framing matters. As a marketing expert put it: “Why would people
who think nothing of paying $5 for a Starbucks latte believe that a
$10-a-month music-streaming service is overpriced?”® It took time
for i'Tunes and Spotify pricing, streaming, and copyright enforce-
ment to break music piracy, but it largely worked.? A similar com-
bination of smart pricing, technological innovation, and regulation
could restore income streams for journalism.

Payments for content may emerge as a competitive strategy.
Facebook and Google have started to offer compensation for some
stories from some outlets.’’ The actual payments thus far are not sig-
nificant and do not reach local publishers. The efforts by Facebook
and 'Twitter to fill the deserts of local news with updates about
events and emergencies offer some needed information, but they
focus on breaking news, like road closures or active shooters, and
not on comprehensive or investigative journalism.! Pursuing more
high-quality content, Apple pays to offer its users access to the Wa//
Street Journal and some magazines—and charges its users for these
services.

Why leave that to the whims of the platform companies when
the intellectual property and labor of those who produce the
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content and the actual sustainability of news gathering and re-
porting are at issue? Jurisdictions outside the United States are be-
ginning to require payment to content producers. The Australian
government instructed the chair of its Competition and Consumer
Commission to require internet platforms to negotiate payments
with newspaper publishers.!? The European Union has adopted
rules requiring search engines to pay for journalistic matter (any-
thing more than very short extracts) used for a commercial purpose
by an “information society service provider.”'® This directive, to be
implemented by member nations, enforces copyright interests and
should provide at least some resources to the owners of the copied
materials."* France plans to enforce the directive. Facebook has
already begun to give payments to publishers for licensing their
content.

Devising compensation requirements gave viability to the music
industry and its artists and contributors in the United States. The
American Society of Composers, Authors and Publishers developed
the concept of a “blanket license,” under which businesses such
as restaurants, radio stations, and retail stores gain the right to play
a composition in exchange for a fixed annual fee, ensuring access
revenue streams to which music contributed.” A similar analysis
could applies to news reported by journalists and their employers
that is posted onto digital platforms and draws users’ and advertisers’
attention.

Paying for content would provide revenues to journalists and their
media organizations. There would be questions to be answered, of
course: Who counts as a publisher entitled to compensation? How
can some of the money reach actual producers of the content who
may not be the rights holders? And what exemptions should exist
for open-source materials, repositories, and data mining done by
research and cultural institutions?'® These are familiar issues for
any situation involving intellectual property, and they are solvable.
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Enforcing intellectual property rights for news means providing
compensation to producers that would help sustain the reporting
and writing of material that otherwise is at risk as conventional jour-
nalism organizations falter.

Some may worry that a compensation requirement would produce
more paywalls or otherwise render inaccessible materials needed for
the historical record and for research about past events. To mitigate
such worries, the right to compensation could expire two years from
the date of first publication. Will some internet providers prefer to
withdraw rather than to pay for content and further reduce news
available to the public? As an interesting initial clue to impact, an
earlier Spanish law similar to the EU directive showed that although
Google withdrew from Spain, internet traffic on Spanish news sites
did not decrease and in some instances increased.!”

Curtail Immunity of Internet Platforms and Subject Them
to Liabilities That Attach to Traditional Publishers

Publishers in the United States are liable for publishing illegal or
other legally actionable content; distributors such as booksellers,
however, are usually not liable on the assumption that they are less
likely to be aware of the content. As digital communications col-
lapse the distinction between publishing and distributing, internet
platforms could be treated as publishers. The 1996 Communications
Decency Act’s Section 230 exempts internet computer service pro-
viders from rules that apply to publishers, authors, or speakers of
information, in an effort to promote innovation in what was once the
new frontier—the internet.!® Advocated by the tech industry and by
many excited about the frontiers of freedom opened by the internet,
Section 230 creates a hole in liability and removes incentives for re-
sponsible behavior by the platforms. With a few exceptions, this pro-
vision specifies that “no provider of an interactive computer service
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shall be treated as the publisher or speaker of any information pro-
vided by another content provider.”*”

The immunity offered by Section 230 allows private actors—
such as interactive computer service providers—to filter, or not
filter, objectionable content without concerns about legal chal-
lenges.?’ Meant to insulate the internet, which was still relatively
new at the time, and the fledgling companies using it, Section 230
also represented a dream of a free space encouraging creativity. And
it avoided debates over whether internet companies should be anal-
ogized to publishers or to distributors. Initially courts interpreted
this provision to protect internet companies from liability for civil
and criminal actions for facilitating sex trafficking until the law
changed due to later court challenges and congressional modifica-
tions.?! The section still protects internet platforms from liability
for defamatory messages posted by a third party,?® terrorist content
developed by a third party,? false information,? and housing ad-
vertisements by third parties discriminating in violation of the Fair
Housing Act.?> Courts have also construed Section 230 as a shield
against challenges to the sale of guns sold to people who cannot pass
background checks.?®

Although some still defend Section 230 as a spur to free speech,
job creation, small business development, and consumer reviews,
scholars and lawmakers from a variety of viewpoints and political po-
sitions in the United States have considered altering or eliminating
Section 230 immunity.?”’ The justifications offered for the immunity
in the early days of the internet are less powerful now than they
were in earlier decades. Internet-based businesses have grown to
be among the largest and most successful businesses in the world.
Step-by-step narrowing of Section 230 immunity has not produced
serious problems. Conventional publishers in the United States face
a disadvantage as long as their functional competitors online are im-
mune. Section 230 immunity has allowed internet platforms to avoid
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responsibility for the disinformation, violence, cyber sexual harass-
ment, and cyberbullying they propel.

Conservative critics have a different objection; they charge
Section 230 allows the platform companies to muzzle conservative
voices. When Twitter, in May of 2020, attached a fact-check response
to a tweet by President Trump, President Trump retaliated with an
executive order seeking to remove Section 230 immunities from tech
companies that take action such as removing tweets or users without
providing “a fair hearing.”?® The president actually lacks the power
to do what he announced, and the status of Section 230 lies with
Congress and with rulemaking efforts that are constrained by the
First Amendment, statutory limits, and the participatory response
required by administrative procedure. The right question for future
reforms is whether tech companies now should simply face the same
liabilities as publishers or distributors. Proposals working their way
through the Department of Justice and Congress can more carefully
address this complex question and the platform companies, perhaps
reading writing on the wall, indicate openness and even eagerness
for changes in the law.?

The internet platforms—offering access to millions of websites
and many other digital services—do differ from publishers and pro-
ducers that have to deal with scarcity of space on physical pages or
airwaves, but even in its original version, Section 230 contemplated
that the tech platforms would play an editorial role. Section 230(c)
(2) grants immunity from civil liabilities when information service
providers in good faith remove or submerge content that they deem
“obscene, lewd, lascivious, filthy, excessively violent, harassing, or
otherwise objectionable, whether or not such material is constitu-
tionally protected.”

Regulations from outside the United States govern global tech
companies and prompt the companies to remove hateful and inciting
materials. User groups have also pressured internet platforms to filter
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or block certain offensive content. Because internet platform com-
panies from the start have used the room accorded by Section 230 to
remove “objectionable” content, the question about their power to
moderate and edit is not whether to use it but how. In fact, modera-
tion is always happening, even when it is less than visible to users.*
The companies use both people and algorithms to highlight, de-
mote, or remove content. 'The major platforms acted with alacrity to
remove conspiratorial or false information about COVID-19, demon-
strating their moderation capacity. Subjects involving opinions call
for more caution and care; historically, restrictions on speech have
fallen more heavily on members of minority groups and also on those
raising criticisms of existing power relationships. There are risks of
error from digital moderation techniques relying solely on algorithms
that neglect local and changing contexts, minority languages, or the
disproportionate impact of criteria on minority groups.®! But respon-
sible publishers and editors know and attend to these kinds of risks
and nonetheless find ways to advance accuracy and fairness.

"T'he federal government can and should alter Section 230 because
the rationale of shielding fledging new internet initiatives from any
liabilities in order to promote innovation is no longer as necessary
and contributes to unfair competition with traditional media. As a
modest change, legal scholars Benjamin Wittes and Danielle Keats
Citron propose allowing immunity from liabilities only to those
internet platforms able to show reasonable content moderation
practices addressing unlawful uses of its services that clearly create
serious harms to others.?? T'his proposal creates a content-neutral
process requirement that begins to approximate the treatment of
publishers elsewhere and would not violate the First Amendment.
Immunity could be made conditioned on development by each com-
pany of internal plans to combat superspreading of disinformation.
Nether such conditional immunities change nor the elimination of
Section 230 altogether would jeopardize commitments to freedom
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of speech any more than liabilities imposed on traditional publishers
do. Acting as private (not governmental) entities, the internet plat-
form companies do not violate the First Amendment when they re-
move or down-list offensive or troubling content, and ending Section
230 does not alter this fact. If subject to legal liability—for libel,
and even for inciting violence—the platform companies will have
to step up.

Platform companies and search engines inevitably make
choices determining what people see, and indeed they have First
Amendment protections in doing so. Private internet companies
could more transparently compete for users based on the qualities
and elements of their moderation practices. Despite once denying
they were in the journalism business, tech companies assert devo-
tion to freedom of speech and raise it as a defense to a variety of
challenges.* Congress announced in Section 230 that providers or
interactive computer services would not “be treated as the publisher
or speaker of any information provided by another content provider™;
in this very language, Congress was acknowledging that otherwise
the interactive computer services providers could be seen as pub-
lishers, speakers, or content providers. And indeed, this is a fair in-
terpretation for companies that have and often use the power to
exercise editorial functions—to choose what messages to present,
to elevate, to make less visible, and to remove.** Some may have
hoped that the platform companies would allow anyone to express
anything, but that was not the original conception of Section 230 nor
how the companies have proceeded (though the “dark web” hosts
sites that avoid the review of platform companies). Companies that
engage in editing, moderating, sclecting, and deselecting—even
by using algorithms—are not mere distributors, like a bookstore or
newsstand. Those that prescreen or remove content have stepped
into the moderating role. Moderating is a hard job and poses se-
rious risks of mistakes and misjudgments.®® T'hat is why editorial
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judgments are accorded First Amendment protections. And that is
why transparency about the methods used and results—with pres-
sure to improve—matter. When Facebook mistakenly removed from
its platform hundreds of anti-racist skinheads, including artists of
color, critics exposed the error and the accounts were reinstated; the
episode points to the need for better tools and processes.*
Internet platform companies should at a minimum face respon-
sibilities and liabilities similar to those faced by distributors, which
means liability for content they knew or should have known crosses
the line into illegality. That test is met when users point out content
that crosses the line. Where the platform companies more actively
curate, select, and remove content, ending Section 230 immunity
altogether is worth serious consideration, even though many claim it
remains essential for internet communications. Debate over Section
230 is especially healthy if it prompts the platform companies,
whether large or small, to be much more candid about what they do
and how they do it—and face consequences in the marketplace, from
critics, and perhaps from law reform as a result. Promising reforms
would condition any immunity on federal agency oversight, and the
platform companies themselves may prefer more clarity and shared
responsibility for defining the right lines for content moderation.
As it stands, Section 230 amounts to a subsidy for a major compet-
itor to legacy media organizations, and its practical and differential
effects should be evaluated with no less scrutiny than the prac-
tical effects of other laws found to be impermissible abridgments
of speech.’” In the United States, courts grant tech platforms First
Amendment protection for their editorial judgments, and the plat-
forms could always defend decisions to include offensive or objec-
tionable material on that ground.*® Concerns that companies would
adopt willful blindness and refuse all moderating functions seem
unlikely given the reputational risks, consumer pressures, and regu-
lations from outside the United States. Eliminating or substantially
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curtailing immunity of the internet companies would bring up
to date the legal treatment commensurate with their power and
responsibilities.

Antitrust Investigation and Possible Enforcement

Antitrust enforcement could address dangers and abuses from
concentrated ownership and control that have insulated power-
house companies such as Facebook and Google from competitive
pressures, with resulting harms to consumer interests and barriers
to alternative efforts offering differing content and terms. Recent
developments in antitrust policies and doctrines have diminished
concerns with market domination and consumer interests other than
prices. The obvious remedy for antitrust violations, which is to break
up Facebook, Amazon, Google, and other large tech companies into
smaller pieces, may not help much. It is far from clear that breaking
them up would do much to change the problems in the news eco-
system. Nonetheless, the threat of antitrust enforcement itself could
lead to more responsiveness by digital companies and a basis for
enforceable standards of conduct. Investigations into potential anti-
trust violations can illuminate and expose practices to political and
consumer criticism.

America’s founders shared with reformers in the 1890s concerns
about concentration of power.* T'he Sherman Antitrust Act of 1890
reflected efforts to outlaw monopolies; subsequent legislative and
executive efforts authorized legal challenges to concentrated power
once held by Standard Oil and by AT&T. Senator John Sherman
pushed for the initial U.S. antitrust law by arguing, “If we will not
endure a king as a political power, we should not endure a king
over the production, transportation and sale of any of the necessaries
of life.”* During the early twentieth century, Louis Brandeis and
other antitrust reformers inspired aggressive antitrust enforcement,
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seeking individual liberty in economic as well as political and so-
cial life. Vigorous antitrust enforcement grew during the 1950s and
1960s in the United States, but then a hands-off approach toward
economic concentration took hold in academic circles, and it con-
tinues to characterize executive action and judicial reasoning to
this day.* Launched by University of Chicago law professor Aaron
Director and advocated most effectively by his student Robert Bork,
the Chicago School of antitrust law defines harms solely in reference
to consumer welfare, which in turn is measured by short-term price
effects on consumers. Deregulation of many industries, changes in
capital markets, and corporate governance all contributed to waves
of mergers in the 1980s and again in the 1990s, and to the tech con-
glomerates absorbing upstart rivals and other businesses.

Current reformers seek to revive the approach taken by Louis
Brandeis and other antitrust reformers who argued for individual lib-
erty in political and social as well as economic life. Those arguments
are echoed a hundred years later by current academic reformers such
as Lina Khan, Sabeel Rahman, Ganesh Sitaraman, Dina Srinivasan,
and Tim Wu; media commentators; and Senator Elizabeth Warren.*
Expressing concerns about alleged political bias in moderation, both
Republican and Democratic political leaders in both state and fed-
eral governments pursue antitrust and other regulatory actions.*

The example of Facebook illustrates the argument for anti-
trust action. Facebook acquired ninety-two companies—including
leading rival social media entities—between 2007 and 2019, and as
of 2018, Facebook owned four of the top five social media services
operating outside of China.** Its co-founder Chris Hughes explains
that the social network is not a “natural” monopoly arising from the
nature of the business, but rather grew through maneuvering that is
or should be banned by law. Rival networks with constructive fea-
tures could emerge if the anticompetitive practices of the biggest
company were halted.
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Yet recent U.S. antitrust policy has paid little attention to anti-
competitive practices, economic concentration, market dominance,
or effects of integration across distinct business lines, including
control of infrastructure (and the information-gathering it enables)
needed by ostensible rivals. Instead, antitrust enforcement pursues
a narrow focus on keeping consumer prices from rising and averting
risks of predatory pricing. This focus on consumer prices holds no
relevance where the product is offered “for free.” Yet “price” could
be understood to include the data provided by consumers, often
unknowingly, who leave their tracks by using platforms to communi-
cate their preferences, interests, and connections. When companies
exploit their power to obtain personal data and then use and sell
it without candor to consumers, that looks like a serious problem
that antitrust policy—or other regulatory policies—could and should
address. Nonetheless, the lax attitude toward market power persists
even when digital platforms undermine competition in the pricing
and sale of goods by looking at how their goods-selling competitors
use the platforms’ infrastructure.

Tim Wu’s critical work describing the rise of the “attention in-
dustry” and calling for antitrust enforcement paves the way.* Wu
argues that “free products” offered by firms such as Facebook and
Google compete in what is essentially a market for human attention,
and they attract attention from individual users in order to resell it
to advertisers for cash.* T'hese practices may involve initially set-
ting low prices for ads and then adopting higher prices that reflect
market dominance—after a digital platform gains an advantage over
its rivals.

Prevailing antitrust tools, focused on prices to consumers, miss
the potential anticompetitive effects and potential harm to con-
sumer welfare due to these practices. End users are bombarded by
information, including much that is undesired. Beyond producing
irritation and distraction for users from floods of ads, the business
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model relying on resale of end users’ information to advertisers places
priority on attracting attention over ensuring accuracy. Manipulating
emotions is central to the strategy. The strategy, in turn, can con-
tribute to the rise of clickbait, fake news, revenge porn, and filter
bubbles—risking harm to individuals and to the entire ecosystem of
communications and information exchange.*® Facebook’s use of user
data is at the core of its practice of choosing what news and other
content people see; it highlights “Instant Articles” and other content
in order to elicit “engagement,” usually by secking to trigger fear or
anger.* This manipulation contributes to political and social polar-
ization, affecting what people see, believe, trust, and distrust. For
those troubled by these practices, a long-term consequence may be
turning people away from media and then reducing people’s ability
to become and to remain involved in democratic self-governance.*
And social media organizations may be deceptive in failing to dis-
close the ultimate uses of individuals’ data. Facebook tracks and
uses data about people who do not even have accounts.” Such treat-
ment of consumer data should not be viewed as fair, much less fully
consensual, because of Facebook’s dominant position.>? These is-
sues, involving small players as well as large ones, have not for the
most part presented the kind of harm to consumers contemplated
by the U.S. Federal Trade Commission (F'T'C) or federal antitrust
law enforcement, warranting a range of private and public responses.
Still, the failure to restrict abusive data practices that are made pos-
sible by economic power should trigger governmental action.

A promising predicate for antitrust action would start by treating
the appropriation and sale of user data as the “price” paid and ex-
amine the market power of digital platforms in that light. The edi-
tors of The Economist note that regulators and experts are increasingly
seeing “personal data [as] the currency in which customers actually
buy services.”® The digital giants theoretically could be made to
pay for users’ data; because this is impractical, reforms should tackle
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the underlying misuse of power.>* A 2019 German decision applies
German antitrust law to find that the data gathering by Facebook
exploits its dominant position and ties users to its network in ways
that hurt competition.> Facebook contends that it faces direct com-
petition from Snapchat, Twitter, and YouTube; while that is one way
to look at those other services, they also could be seen as inade-
quate substitutes for Facebook, or even as complementary goods
because users can employ multiple social media sites. Yet neither
the F'T'C nor the European Union blocked the merger of Facebook
and WhatsApp even as advocates warned of the negative impact on
user privacy. Consumer protection or privacy laws, such as Europe’s
General Data Protection Regulation, would be more workable rem-
edies than antitrust ones—or the prospect of antitrust action might
prompt greater self-regulation or government protection of user pri-
vacy. The launch of landmark antitrust actions against the big plat-
form companies may lead to very different policies in the future.*
Antitrust enforcement or reforms in its shadow could benefit the
ecosystem of news, though only indirectly. Enforcement could take
the form of orders forcing transparency about algorithms and other
platform practices or requiring licensing of services or products to
level the playing field for competitors. More competition for users of
social media platforms could help produce better data collection, pri-
vacy, and innovation practices, with some ultimate impact on news
reporting, quality, and distribution. Perhaps more competitive and
consumer-respecting companies would generate more investigative
reporting or other original newsgathering, or disrupt and possibly
reverse the shift of advertising dollars from newspapers and other
media to a few dominant digital platforms. There are a lot of ifs in
this analysis, however. The scale of people’s participation in existing
social media and the digital platforms suggests that users are more
satisfied than not, which falls far from the lodestar of antitrust law—
increasing consumer benefit. The concentration of ownership may
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well reflect rather than cause defects in an industry. And antitrust
law is at best an indirect and partial measure to tackle problematic
data practices or the diversion of ad revenue from old media to new.
In this light, those in charge of voting the stock proxies of retirement
funds could do more to guard against further concentration of con-
trol and wealth in digital and media companies, or flex their power
to seek some of the reforms to protect news and democratic values
as well as investment returns.

Even if antitrust action is warranted, the remedy of breaking
up the companies is not optimal for improving the gathering and
distribution of news. The scale of and connections across a platform’s
services help secure the technical and financial resources for content
moderation, privacy protection, and security. Concentrated invest-
ment in all these activities helps small communities both inside and
outside the United States that otherwise do not have access to in-
formation. Not surprisingly, this is the position taken by Facebook
chair and CEO Mark Zuckerberg as he advocates against govern-
ment breakup of the company.’” There is, however, a point here.
The chief of Instagram—now a Facebook subsidiary—argues that
breaking up its parent company could hurt efforts to battle bullying
and harassment online because Facebook provides resources, reach,
and expertise.”® And even if large digital companies are dismantled,
the resulting pieces would remain so enormous that the dangers
from economic concentration remain.

Some note that the remedy of breaking up dominant U.S. tech
companies neglects the value of their cybersecurity investments,
which contribute to national security in the face of cyberattacks
from China, Russia, and elsewhere.”” A counterargument warns that
large “tech companies are not competing with China so much as
integrating with China, and their integration comes with threats
to the United States.”® Both views point to the need quite apart
from antitrust considerations for public investments in nimble and

[ 118 ]



CONSTITUTIONALLY INFLECTED REFORMS

continually inventive cybersecurity—and the need for the federal
government to challenge and curb both large and small profit-hungry
U.S. tech companies from entwining with other nations that pose
security threats.

Most importantly, for the purposes of addressing the jeopardy in
the world of news, an antitrust breakup remedy would do nothing to
tackle the defects of reliance on private markets for the public good
aspects of news media. As the concept is defined by economists,
public goods offer value to the public but are goods that private
markets are not well situated to provide. A street light, a road, and
the military all offer benefits to the public but do not permit their
creators to charge individual users a price; once in existence, a street
light, a road, and the military offer benefits that do not diminish as
more people use them, and it is not easy to exclude anyone who
does not pay for them from using them.®" When it comes to digital
platforms, as long as a combination of advertising and subscription
determines the revenues, and as long as competition for those rev-
enues leads to heightened rather than lessened efforts to gain user
attention and user data, unethical behavior can easily follow. Under
current arrangements, there may not be a sustainable private market
for continuous investigative reporting, especially in small commu-
nities, no matter how crucial such efforts are not only to people’s
interests in health, sports, and politics but also to the accountability
of public and private institutions.

Multiple forces undermine the old business model for news pro-
duction, but the dominant digital platforms are major reasons the
legacy media are failing. The rise of a digital service—Craigslist—
dissolved the revenue stream from classified ads that once supported
local news. Technological advances allow readers to evade paywalls
or share with screenshots and thereby undermine the effort of news
media to recoup their costs. By unbundling sports, weather, food,
and lifestyle stories from political, economic, and scientific news,

[119]



SAVING THE NEWS

the platform companies undermine a key aspect of the economic
viability of traditional media. By making it possible for any user to
post content, the platform companies bypass journalist gatekeepers.
And the platform companies perfect the techniques of directing ads
to users based on up-to-the-minute information about users’ inter-
ests, gleaned from their traffic and aggregations of their purchases,
searches, and demographic information. Even if digital advertising
informed by data about individuals only modestly increases publisher
revenues, it undermines older forms of advertising and the revenues
that provided to broadcasters, cable companies, and newspapers.®

Some promise for improving the availability of varied news
sources comes even within the limits of contemporary policy ap-
proaches to antitrust. One step toward producing diversity and com-
petition would bring cross-ownership rules up to date, whether those
rules are enforced by the FCC or through antitrust policies. Devising
a safe harbor from antitrust concerns for newspapers or broadcasters
that associate in order to survive would also offer a potential path for
sustainability while acknowledging that their competitors increas-
ingly are digital platforms.

Regulate Large Digital Platform Companies as Public Utilities

Theodore Roosevelt and Woodrow Wilson pursued regulatory in-
novations beyond antitrust laws to restore democratic control in the
face of concentrated power held by private companies. Their no-
tion of “public utilities” has new currency in the context of large
digital platform companies. Government involvement is warranted
when privately produced and owned goods or services are unusu-
ally important to and needed by society but economies of scale or
other forces lead to corporate concentration.®® These reasons apply
to social media platforms and internet service providers. Public
utility regulation recognizes that some resources are so essential

[ 120 ]



CONSTITUTIONALLY INFLECTED REFORMS

to individuals and to society that the government is justified in
issuing requirements around fair access and sustainability. Public
utility regulation promotes goals that private companies do not nor-
mally have to consider. Regulation of a necessary good or service
also helps guard against coercion that works by exploiting people’s
dependence, but it still permits private owners to operate for profit.
Although competition exists for some parts of the news and media
ecosystem, a few private companies with internet platforms exercise
power over transmission and gatekeeping.

The concept of a public utility has roots in medieval European
law; it was carried over to the American colonies, and for a time was
expressed through charters offered to entities such as turnpike and
canal companies.®* The broad view of public utilities is not restricted
to public goods that cannot be sufficiently provided through normal
market incentives, but also includes goods important enough that
private markets could yield corruption or abuse of those in need.®
Justice Louis Brandeis maintained that dominant companies could
be regulated more rigorously than other activities when they pro-
vide a necessity of life and when the forms of production pointed to

domination by one or a few entities.®

Water, electricity, and physical
infrastructures for transportation and communications provided ex-
emplary candidates for public utility status.

"Treating major tech platforms as public utilities involves recogni-
tion of their control of debate, discussion, information sharing, and
the distribution of news. That two-thirds of Americans get news on
social media and millions of people rely on Facebook to share ideas
and information gives a clue to how a few private companies are
replacing the public squares, postal services, and other elements of
public life that served as the backbone of communications. As legal
scholar Sabeel Rahman explains, social media platforms operate
now like railroads and twentieth-century telecommunications, the
kinds of infrastructure that have justified public utility regulation.®’
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Through their scale and concentrated value, the major digital plat-
forms have opportunities to combine different lines of business in
ways that lock in users, close off competitors, and unfairly take ad-
vantage of their position. Their dominance yields profits that could
be reallocated to support local news outlets and power that should
be subject to public duties.

Social media expert danah boyd (who holds a research post at
Microsoft) notes how Facebook has worked to become indispensable
in the way that public utilities are—and public utilities “get regu-
lated.”®® For example, Facebook has become a must-use platform
for individuals whose schools or employers use the platform for in-
ternal communications. Google, similarly, dominates other sources
for searching out information and uses its proprictary algorithms for
continual modifications of its services based on the data it gathers
about its users.

More concretely, cities and other governments are contracting
with Google and other tech companies to provide public services
and communications involved in security, data, and management
of other public utilities.® Professor Julie Cohen shows how internet
platforms are not merely data collectors nor even simply networks;
they are “infrastructures” that facilitate production of other goods,
just as roads and electric power grids do.”® Because the internet
platforms serve consumers, sellers, and advertisers, the companies
can reduce prices to one group while charging fees to others—and
use their scale to create enduring competitive advantages over
other players in markets. This is the kind of price discrimination
addressed by public utility regulation.

Public utility regulation of digital platforms would focus on en-
suring fair access and treatment, protecting the privacy and safety
of users, and establishing transparency and forms of accountability.
Guarding against manipulation, a goal more difficult to achieve, could
also be explored. Such goals could be pursued through a variety of
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means: oversight by regulatory bodies, self-regulation reported by
companies, professional standards monitored by civil society associ-
ations and watchdog groups, public options offered to compete with
private ones, required access to coordinated data, programming tools
to permit monitoring by the government or third parties, and other
approaches.

Classifying the internet itself or some elements of it as a public
utility is one predicate for net neutrality (federal or state regulation
preventing internet service providers from blocking or slowing trans-
mission of some content in preference to others; see Chapters 2 and
3).”! Even as the 2015 effort to ensure access to broadband net neu-
trality survived judicial review under a public utility theory, it fell to
the change in political administration that took place after the 2016
presidential election.”? Public utility regulation of Google, Facebook,
or Amazon would be a new application of the concept, one that ar-
guably accords with the focus on the risk of consumer misuse.”” As
sources of communication and information, the platforms do differ
and do have competition, but their position allows them to take and
use personal data, without disclosure, in ways that can be charac-
terized as oppressive. Social media and other services provided by
Google, Twitter, and Facebook are more and more treated like a
necessity. Public schools and private organizations depend on them
for communicating with their communities. Individuals depend on
them for information and connections with others.

Regulating large internet platforms as public utilities could take
place through a commission made up of public servants. Regulators
would oversee market entry, exit, and expansions; standards and
terms of service; and disputes and complaints by users. Oversight
could require annual reports, guard against unfairness in service pro-
vision, and ensure due process and transparency while leaving the
platforms as private entities still able to restrict hate speech, clickbait
articles, or inflammatory or untrustworthy news. Some propose
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protections against exploitation and subordination of users by sep-
arating platform functions in situations where combined activities
create incentives for self-dealing or other conflicts of interest; others
suggest articulating and enforcing public obligations of fairness and
service to historically underserved individuals and addressing harms
caused by misleading information. Regulation tailored to large tech
platforms would require data sharing in order to enable oversight
by public or nonprofit watchdogs, or even to enable start-up rivals
to enter the field. Enforcement duties could be conducted by ex-
isting governmental entities such as the Federal Trade Commission,
the Department of Justice, state attorneys general, or a new over-
sight commission, girded against risks of regulatory capture by in-
dustry.”* State agencies, in the absence of federal law, could serve
this function, but the risk of inconsistent rules across multiple states
and jurisdictions in the absence of a physical presence in the state
would make compliance difficult. What is needed are practices and
institutions to monitor and challenge the exploitation of consumer
data as well as unfairness and transparency in the conduct of digital
media. Just as the civil service, and independent bodies arose to
check other powerful actors, new checks and balances are needed
to address the intentional and unintentional negative effects of the
large internet companies.” The British government in this spirit has
created a new regulatory entity, the Digital Markets Unit, to protect
consumer data and to assist smaller news outlets from the domina-
tion by large digital platform companies.

At a minimum, the public utility framework would allow govern-
ment enforcement of self-regulation and content moderation by the
tech platforms. The government could require digital companies to
report how they are providing security against flooding users with
unwanted messages and harassment; how they are ensuring fair ac-
cess, fair data acquisition, and transparent data use; how they are
investing in enforcing the digital platforms’ own rules; and how they
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are upgrading the fact-checking or credibility assessment tools they
make available to users. Or the government could require that the
tech companies contribute financially to independent entities that
rate the reliability of internet news posts. Currently, digital platform
companies do not adequately enforce their own internal terms of
service.”® Google AdSense, for example, seeks added value and sup-
posedly does not take payment for sites that simply copy and paste
content from other sites—yet that is precisely what some sites that
sprang up around the 2016 election did, and those sites were still able
to make money by having AdSense place ads on them.”” Seeking
to provide transparency, Google itself reports on the amount spent
on ads during the 2020 election campaigns, it also, as of 2021, labels
ads that violate Google’s own policies—but does not release infor-
mation about which policies have been violated. Alerting users to
manipulation by ads that are disguised as content that is not sub-
sidized would be another potential area for improved and serious
enforcement.” When Microsoft gives users of its browser free access
to rating labels provided by a private, independent fact-checker, it is
undertaking a duty that government could enforce.” Even if newly
articulated duties of care to users are adopted and enforced, however,
self-regulation and content moderation by the tech platforms would
leave in place many of the incentives that produce the current prob-
lems with news infrastructure.®® The conflict of interest between
profits from controversial content and the task of moderation is too
profound to leave to self-regulation.®! Setting standards of care—
including treating the platforms as “information fiduciaries”—would
be compatible with public utility regulation.®?

New Fairness and Awareness Doctrines

When reliance on the broadcast spectrum made communication op-
portunities scarce, the FCC required radio and television licensees
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to provide balanced, fair treatment of controversial issues. Although
cable and internet options have undone that particular scarcity ratio-
nale, the new scarcity is the attention of viewers and readers. This
scarcity of attention—and also the public interest in guarding against
demonstrable risks of users’ confusion and exploitation—could come
to justify a new fairness doctrine. It would apply to digital platforms
such as Facebook and Google. This would require new thinking;
it could build upon the First Amendment right to receive informa-
tion. A new fairness doctrine could enshrine journalistic norms of
public service, curiosity, and responsible presentation of competing
views while working to minimize risks of government censorship.
And, perhaps less controversially, a new “awareness” doctrine would
improve users’ knowledge of the sources and nature of what they re-
ceive and also the patterns of their own engagement.?? An awareness
doctrine could involve content distributors in devising labels to dis-
tinguish news reports from opinions or unverified claims—without
enshrining false equivalencies between factual and demonstrably
false materials; it could provide to individual users upon request
reports of their patterns of materials consumed and produced—
patterns the companies already track. Challenged to improve their
users’ discernment of value in content they read and they post, plat-
form companies could compete to develop varied methods.
Whether enhancing users’ awareness or promoting fairness in cu-
rating material, the platforms would not become censors; instead,
they would search for and share competing views. Google News has
already announced an aim to connect users with a “broad array of
perspectives to help [users] discover [their] own informed opinions”
and to find “trustworthy” information for users through publishing
partners.® Still being piloted is a Facebook News App intended
to highlight stories that are factual, diverse, original, timely, fair,
and local.® In addition to government enforcement of voluntary
promises by platform companies to provide services, how about
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regulations requiring those companies to make such services avail-
able? Justifications for such regulations that should survive a First
Amendment challenge turn on the limits of human attention, on
the vulnerability of each user to being overwhelmed by floods of
digital materials, and on the crucial dependence of democratic self-
governance on access to meaningful information.

Professor Cass Sunstein, who considered and later rejected the
idea of a fairness doctrine for the internet, urges a “serendipity”
element through which Facebook and similar platforms would en-
able people to encounter material quite different from what they
usually absorb or prefer.®® Algorithms are already used to narrow
what people receive; they could be modified to expand what people
receive. Government requirements would stimulate innovation to
help people see material that broadens rather than narrows the
views and inputs they encounter, and feedback by users and ob-
servers would help develop techniques for breaking out of the filter
bubbles and echo chambers crafted by current media and digital
companies.?” Individuals could have enhanced choices to see (or not
see) a broader array of content than what their own history would
generate; the question is whether the default setting—unknown
to the vast majority of users—narrows or broadens what they see.
The risk that a heavy-handed government might suppress certain
messages can be considerably reduced by putting the burden of cre-
ating the methods for finding and sharing competing views on the
shoulders of the digital platform managers and by ensuring options
for users. The tech companies could encourage users and critics to
give feedback and could compete on methods for offering access
to an expanded range of views. For example, in 2017 four under-
graduate students at the University of Chicago created FlipSide, an
artificial intelligence platform that uses an algorithm to assess polit-
ical ideology and then provide users with news stories and opinion
articles from opposite points of view.® The government could
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direct internet platforms to devise a rating system to distinguish
news, analysis, and opinion, much as the Telecommunications Act
of 1996 directed distributors of video programming to establish
voluntarily rules for rating sexual, violent, or indecent material.®’
T'here are good reasons to keep government away from any editorial
or censoring powers, but government can avoid those roles while
still requiring digital platforms to deliver ways to provide readers
with contrasting views. At a minimum, government can require
platform companies to develop labels or ratings of content to dis-
tinguish news reports, analyses, and opinions and try to prompt a
culture expecting the use of such labels. More ambitiously, the law
could require the internet platform companies to give users options
for receiving information that diverges in point of view from their
habitual sites; a middle position would require platforms to give
users the option to receive for their personal use data to compare
their habitual sites and news sources with patterns that others see.”
Policies inviting companies to improve their users’ awareness or to
ensure easy access to contrasting viewpoints would revitalize the
recognition that it is the rights of those receiving communications
to hear varied sides of controversial questions, not just the rights of
the owner or speaker.”!

Nothing here is meant as an endorsement of the proposal in-
troduced in 2019 by Senator Josh Hawley, Republican of Missouri,
to terminate the immunity from suits regarding third-party content
that social media and platform companies receive under Section 230
unless they receive certification from the Federal Trade Commission
of their political “neutrality.””> Government certification of “neu-
trality” is both impossible and undesirable in a nation devoted to
constitutionally protected communication and expression. Proposals
like Senator Hawley’s would put the federal government in the im-
possible (and illegal) position of deciding whether a company is polit-
ically neutral, and they would do nothing to enhance the expression
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of competing and contrasting views.” Such proposals would also
bring the government into decisions about content, triggering the
most stringent form of judicial review under the First Amendment.

VITALIZE PROTECTIONS AGAINST HARM AND ABUSE

A second strategy for reforms—bolstered by public utility and anti-
trust legal authority and long traditions of contract, tort, and consumer
protection laws—involves vitalizing public and private protections
against deception, fraud, and manipulation. Strengthening capacities
for law enforcement means strengthening both norms and imple-
mentation. Also valuable would be steps to equip civil society groups
to monitor abuses and to press for better media and internet prac-
tices, because most individuals lack the time and the capacity to do
so. Private leaders—including corporate leaders—could do more to
hold social media companies responsible for egregious misconduct
by choosing where to direct their ad dollars.”* Laws governing com-
mercial relationships and duties of care, if bolstered and enforced,
could strengthen the news media ecosystem.

Enforce Contractual Terms-of-Service Agreements

Terms-of-service agreements are enforceable contracts, but few
people actually read the fine print of such agreements, especially
when the mere click of a digital button—a typical necessary step
to using an online service—is treated as acceptance of those terms
of service.” Experiments and survey research confirm that people
do not pay attention to online terms of service agreements; few
even read printed contracts. Changes in website design may prompt
people to read the terms of service, but they would still most likely
lack sufficient time and knowledge to adequately understand them.
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And people lack leverage to resist such agreements if they want ac-
cess to Google, Facebook, and other resources—and certainly lack
power to negotiate for changes to such terms. But such agreements
are enforceable.”

Legislatures can require consequences for violating terms-of-
service agreements, as Congress has done with the 1986 Computer
Fraud and Abuse Act. This law establishes a federal crime of accessing
a computer without authorization, and such authorization includes
elements within terms-of-service agreements.”” Acknowledging that
companies could simply exclude anything meaningful from their
terms of service, legislative or consumer protection administrative
bodies should establish codes of conduct for companies or require
the companies to establish them—and create legal consequences
for failures.

One reform option would be to enact legislation creating fines or
other consequences for violating agreements promising reliable ser-
vice. Another would be to require—and then enforce—promises to
guard against fraud and fakery. Even with First Amendment limits
on compelled speech—expression required by the government—
disclosures can be required where commercial speech in question is
misleading or unlawful.”®

Why should users lack the ability to get redress for the failures of
internet platform companies to adhere to their own guidelines and
to protect users as they promise? Consider the scandal of Cambridge
Analytica, a private consulting firm that, beginning in 2014, obtained
the personal profiles of some fifty million Facebook users and data
about their friends through a researcher working in violation of the
agreed arrangement with Facebook.”” Then the data were allegedly
used to target voters in President Trump’s campaign for the pres-
idency. These mistakes suggest that there should be some legal
protections for individuals that companies would not be able to cir-
cumvent through click-through agreements. Nothing in the First
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Amendment should bar holding internet companies responsible for
the promises they make.

More difficult to regulate, consistent with First Amendment con-
cerns, are sites producing a large amount of false material. Giving
the government the job of removing misinformation and hateful
comments would be giving it too much authority to suppress speech.
But the government could require private companies—if treated as
public utilities—to report how well or how poorly they enforce their
own rules governing their terms of service. Despite emerging First
Amendment challenges to government-mandated disclosures on the
grounds that such disclosures constitute compelled speech, powerful
rationales for some disclosures can outweigh burdens, at least where
the expression in question is of a commercial rather than political na-
ture.'® For example, damage to electoral integrity and personal pri-
vacy could justify requiring disclosure of the country of origin of the
posted material—and whether it is generated by a person ora “bot.” 1!
Such information need not breach anonymity of the speech, which
the Supreme Court has deemed protected by the First Amendment
(yet even protection for anonymity could be reconsidered under cir-
cumstances of grave harm or pragmatic assessments about the ac-
tual risks of deterring speech).!’? Disclosures about where messages
come from help listeners test the reliability and meaning of what
they encounter. Just as a state may forbid a person from concealing
their face in public or on private property without the owners’ per-
mission, digital platforms could require disclosure of the identity of
those behind particular speech or to restrict the distribution of posts
without such disclosures. The values of security and the integrity
of elections can at times outweigh the arguments for anonymity as a
way to guard against harassment, abuse, or privacy.!®®

Similarly, disclosures making critical information transparent
would enable independent auditors—whether based in govern-
ment, academia, or nonprofit organizations—to hold internet
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companies accountable. Companies already disclose some infor-
mation but do not do so clearly and consistently. That means it is
difficult for anyone to know how the companies comply with their
own rules, precisely what user information they collect or share, and
what choices go into their algorithms. Concerns about compelling
speech through mandated disclosures must be weighed against the
harms permitted by dominant tech platforms. Rules against defa-
mation, intentional infliction of emotional distress, consumer fraud
and perjury, and false claims about disasters and terrorist attacks
are permitted within the First Amendment, and so are mandated
disclosures under some circumstances where consumers, inves-
tors, watchdog groups, and voters need information to protect their

interests.!*

Regulate and Enforce Fraud Protections

"Traditional legal tools meant to protect individuals from misrep-
resentation, fraud, and violation of contractual terms operate at
both state and federal levels. Users of social media and other on-
line sources could complain about misrepresentation when mate-
rial pushed to them conceals its source, presents false or harmful
information, or violates terms-of-service agreements. Individuals,
advocacy organizations, and government actors such as state attor-
neys general and the Federal Trade Commission can investigate and
pursue enforcement of common law and statutory protections, but
reforms of both law and practice would be needed to make these
tools effective in the context of digital news and advertising pro-
viders and platforms. Although it has no authority to fine abusers, the
Federal Communications Commission asserts its authority to inves-
tigate complaints about intentional distortion of broadcast news “if
there is documented evidence of such behavior from persons with

direct personal knowledge.”'*
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State consumer laws can be a resource for experimentation, al-
though national and even global regulation is needed in the long
term to deal with global companies. In 2011, a state court interpreted
California’s Consumer Legal Remedies Act to permit claims against
a defendant for use of “false news, stories and endorsements” that
might lead a consumer to believe incorrect information about the
defendant’s product.!’ In that case, the defendant operated an on-
line auction site, reaching users through sponsored advertisements
and fake news stories. Embedded marketing blurs the line between
advertising and news, straining the rationales for distinguishing be-
tween less-valued commercial speech and more-protected types
of speech. Consumer interests in understanding how their news is
found and delivered could justify compelled disclosure of the choices
made by platforms in their moderation and algorithms without jeop-
ardizing claims about proprietary information.!””

The European Union has at times effectively forced Facebook
and other digital companies to remove fake accounts. The United
States could and should impose and enforce requirements to remove
fraudulent accounts from digital platforms and to be transparent
about their efforts. In the United States, more difficulties arise
around regulation both because of First Amendment concerns and
because the country hosts so many sites producing a large amount
of false material.!®®

Nonetheless, even though the Supreme Court has interpreted
the First Amendment to provide some breathing room for lies,'*’ the
First Amendment has from the start coexisted with laws against def-
amation and fraud."’ Ongoing government enforcement of truth-in-
advertising and corporate disclosures has not contravened the First
Amendment, nor should it in the future.!'! Social media platform
companies already have voluntary agreements with the governments
of many countries to root out fraud, and those agreements should be
enforced.!?
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The Federal Trade Commission prohibits “unfair or deceptive
acts or practices in or affecting commerce.” The F'TC successfully
challenged fake “news reports” claiming to be objective assessments
of a weight loss product; the reviewing court concluded that the
“fake news website likely would mislead a reasonable customer.!®
Liability can even attach to those who approve or contribute to the
creation of the fake news sites, according to one court addressing
fake news sites marketing bogus weight loss products.!™* Yet plat-
forms enabling the circulation of fake news are immunized by law
even when they carry misleading ads and stories produced by third
parties unless the platform itself directly participates in the produc-
tion of the problematic material and plans to share it—unless, as
discussed earlier, that Section 230 immunity itself is changed. Even
though false speech may receive some constitutional protection, re-
sponsibilities for purveying falsehoods can attach to private actors
who select and moderate content. And even given protections for
anonymous speech and limits on compelled speech, the constitu-
tional analysis should be nuanced enough to permit required disclo-
sure of foreign funding for political ads.

Require Transparency About Choice Architecture and Curation

In the print and broadcast worlds, by conventions and by law,
readers, listeners, and viewers are informed about who is the au-
thor, editor, or other source of news and other communication. The
U.S. Federal Communications Commission prohibits hoaxes and
intentional “rigging or slanting” of the news.! Even when a spe-
cific author is identified as anonymous, the editors and publishers
are identified and are liable for claims of defamation, copyright in-
fringement, and other harms. T'he digital design of the internet and
the legal rules around it have both deprived users of transparency
about sources and rendered platform companies not liable for harms
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arising from material offered by third parties using an internet site
(with a few specific exceptions). Moreover, with devices such as “in-
finite scroll,” “autoplay,” and “eliminated natural stopping points,”
social media platforms push content to people that they have not
selected—and do so to promote prolonged engagement by and data
gathering about users.!!

Laws could require platform companies to post warnings that
material may not be reliable and regularly explain their curation
practices. Popular sites deploy psychological expertise and massive
amounts of data about individual users’ behaviors to “nudge” people
to click on and share false information.!” Using nudges that are not
transparent can be viewed as the kind of exploitation that justifies
state intervention. Cass Sunstein, a leading advocate of nudges
to shape behavior, emphasizes the importance of transparency to
check exploitation and unethical abuses."® T'hese nudging practices,
though, are designed particularly to operate without people’s aware-
ness.!’? They raise concerns about manipulation, which is particu-
larly concerning because it is hidden.'?” The covert use of online
tools for “hypernudging,” based on highly personalized information
and utilizing intrusive design, harms individuals’ autonomy and
threatens the development of preferences and deliberation that un-
dergird collective self-government.

A reform worth considering would require tech companies to
disclose their practices in more detail than requesting the user
to click and thereby give general consent to whatever the service
does. Determining what degree of data collection and nudging is
acceptable would require deliberation and expertise. T'here are com-
peting goals at work, however; the reform would cause some people
to change their behaviors by selecting anonymity and encryption,
which would make moderation by the platforms more difficult (un-
less there are changes in the treatment of anonymous participation).
Desirable reforms would keep both privacy and effective moderation
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in mind, and also spur innovation around personal data aggregation
and financial models other than “surveillance capitalism,” markets
that rely on gathering and selling users’ personal data aggregated
across the internet.!?! Some digital companies pursue subscription
fees rather than advertising; although this is not an option for ev-
eryone, a digital platform and information aggregator relying on sub-
scription fees could avoid coaxing users to give up their personal
data and might increase competition for quality content. A related
idea would impose on a large platform company the requirement of
creating distinct but interoperable versions of its services with varied
financing options (ad-supported, free in exchange for personal data,
or money charges) as a remedy for antitrust or public utility con-
cerns.'?? Making sure that internet companies bear more of the costs
from their use of personal data could result in a push for alternative
revenue sources for news and information besides targeted ads—and
perhaps improve variety and increase the number of higher-quality

Nnews sources.

Support Civil Society Efforts to Monitor and Protect Individual

Internet Users

Most individuals lack the time and expertise to ensure that internet
companies adhere to their commitments or comply with regula-
tions. A typical American would have to spend 250 hours a year
just to read the terms-of-service agreements they have accepted.!??
So supporting the work of nonprofit and governmental consumer
protection efforts is a crucial part of protecting individual internet
users—and, in turn, reducing the practices that impair responsible
journalism and foster the spread of fake news, conspiracy theories,
and hateful messages. The tech companies have information that
should be available to others to enable necessary accountability

measures.
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In part, it will take tech tools to break out of the problems that
tech tools have created. Tom Wheeler, former chair of the FCC, and
Wael Ghonim, a former Google employee who helped spark protests
during the Arab Spring, propose requiring social media platforms
to coordinate through “open application programming interfaces”—
not so that one platform can steal another’s secret social media algo-
rithms, but to enable third parties to build software that can monitor
the consequences of those algorithms. Wheeler argues, “T'he best
approach is to share information and ideas to increase our collective
knowledge, with the full weight of government and law enforce-
ment leading the charge against threats to our democracy.”!?* Most
individuals will have no ability to make sense of the materials even
if they are disclosed, but advocacy organizations, academic experts,
and government regulators could take up the work of analyzing and
explaining the choices that affect what people see.!®

What is needed is not mere disclosure but actual access through
interfaces, allowing real analysis. Interfaces already allow Google
Maps to work with Uber. An interface can protect the privacy of
users as well as the secrets of algorithms even as it makes it pos-
sible for others to track who purchases social media ads, the extent
to which those ads are accelerated and distributed, what content is
deleted, and how much of that content is spread before deletion.!?
"To comprehend the computational and analyzing power of private
networks, government and public interest groups need to be able

to see what so far has been hidden from view.'?’

Requiring more
transparency would allow people beyond the platform program-
mers to understand and critique the curation of content received
by users. The United States would need not only to adopt require-
ments in this direction but also to persuade the European Union to
adjust its privacy requirements to permit at least enough transpar-
ency for educational and nonprofit researchers to serve as watch-

dogs. Governing boards of private digital platform companies and
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telecommunications companies should establish risk committees
that obtain and review audits of how their systems work and how
they deceive. Governments can promote or require such efforts. The
boards and chief executives of media companies should make it a
priority to improve the credibility of the content they distribute.

AMPLIFY AND SUSTAIN NONPROFIT AND VARIED SOURCES
OF NEWS AND ACCOUNTABILITY

Public resources to support journalism and news have been a fea-
ture of American life since shortly after the founding of the nation.
Early postal subsidies permitted newspapers to be sent through
the mail at reduced rates (which did not fully cover the costs of
distribution) and encouraged the free exchange of newspapers and
periodicals among their producers.!?® Taxpayer dollars also sup-
port public broadcasting, although not to the degree found in the
United Kingdom, Japan, and other democratic nations.'” Several
European and Nordic nations also employ tax exemptions for non-
profit journalism and direct aid to for-profit journalism in order to
promote quality print (and, in some instances, digital) media.'®
With the challenges facing newsgathering and distribution, espe-
cially in local communities, public support for public and nonprofit
media should no longer be treated as optional and instead must
be secured and expanded. Public and nonprofit media options—
aided by direct and indirect public support—can fill news des-
erts and other gaps left by profit-oriented companies. Public and
nonprofit media also provide crucial competition and can stimu-
late for-profits to win viewers by doing better.!® T'he operational
press that constitutional freedoms of expression and the press sup-
port is a predicate for democratic participation and governmental
accountability.
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Support Nonprofit News Sources with Tax Exemptions, Deductions,
and Credits

A tried-and-true method of public support that also advances
freedom and diversity of views is tax exemption for nonprofit orga-
nizations. One congressional proposal would create a tax credit for
local news organizations making new hires.””? Exempting all news
organizations from taxation may not be workable, but preserving and
allowing tax benefits for media organizations organized as nonprofits
is an essential avenue, as the for-profit model for the press falters in
the face of competition from internet platform companies. Promising
nonprofit efforts include ProPublica, the Texas Tribune, and the Salr
Latke City Tribune!>* Each works to create multiple revenue streams,
including grants, donations, and subscriptions; ecach makes use of the
public subsidy accorded through nonprofit status.

In the decade since a 2009 call for greater philanthropic support
for journalism, private contributions have quadrupled, and nonprofit
newsrooms receive about 40 percent of their income stream from pri-
vate foundations.'** Loocal news initiatives are among those attracting
philanthropic support.”®® Government should preserve tax deduc-
tions for such contributions.’®® Investments in nonprofit media not
only provide independent sources of news driven not by profits but
by professional norms but also encourage competition, and an ethos
of sharing their reporting can work to improve the larger ecosystem
of news and media.!¥’

Federal and state tax powers can be used to burden enterprises
that impose costs on society and to reward those that bring benefits.
These chief options are to impose new taxes on for-profit companies
and to strengthen or deepen tax incentives for philanthropic and
nonprofit activities that advance the common good. For example,
federal taxes could be imposed to deter or limit “surveillance adver-
tising,” which targets users by integrating their stated interests with
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their past behavior and other personal data. Economist Paul Romer’s
proposal along these lines intends to discourage surveillance adver-
tising and encourage alternatives such as subscription-based busi-
ness models.*® Media policy researcher Ethan Zuckerman proposes
taxing advertising that not only tracks users but also integrates
masses of personalized information, with the tax revenues used to
support public service digital media.’** Others suggest simply taxing
the platform companies to fund journalism, much like proposals for
a carbon tax to finance environmental protection and climate change
mitigation.™*" Tax credits intended to promote new hiring of journal-
ists or conversion of for-profit media to nonprofit could also bolster
newsgathering and reporting.'¥!

Tax rules can spur private donations to nonprofit organizations in
two ways: tax deductions or credits encourage donations, while tax
exemptions offer relief to nonprofit organizations from some costs.
Philanthropy provides some support for nonprofit news operations,
including the big-data analyses by ProPublica and media watchdogs
that enable journalists and citizens to track the local dimensions of
national events.*” None of these proposals introduce censorship or
constraints on particular views; none abridge the freedom of speech
or the freedom of the press. All build on steps taken in the past.
These proposals and others like them could revitalize the news that
democracy needs.

Fulfill Public Obligations to Public Media and Media Education

"Telecommunications intended to serve the public seck excellence,
diversity, accountability, independence, and innovation in informing,

educating, and entertaining those within its reach.'* Despite claims
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that PBS and NPR are unnecessary or obsolete,'** three-quarters

of Americans polled favor maintaining or expanding governmental
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support for public broadcasting.!* There is a crucial need for both an
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“information commons” and for the competition that public service
communications have been able to provide to private media. Surveys
rate public media as the most trustworthy news organizations now
and for the past fourteen years."*® Public support for media can in-
clude ownership, subsidy, or other aid, and must always be provided
with attention to include rather than suppress diverse views.

Public media makes a difference in addressing holes such as local
news deserts created by private actors.'*” It could create digital plat-
forms for community news and information, including a capacity
to collect and analyze big data in the service of cities and towns.'*®
Given more resources, public media could expand investigative jour-
nalism, the creation of documentary films, and exchanges of commu-
nity news and information. Public media often pursue background
and multiple explanations for events in ways that commercial media
do not." Granting public media the flexibility to generate funding
through underwriting by private sources would require policy
changes; so does adjusting the Copyright Act’s treatment of public
media to reflect new distribution platforms.

The commitment to and stability of publicly supported media
has been stronger in countries other than the United States. By lo-
cating responsibility for broadcasting content creation in the post
office, Great Britain funded the British Broadcasting Company with
license fees first on radios and then on televisions while shielding
content choices from government control over programming.'>’ The
resulting quality of programming has earned both trust and influ-
ence in other European countries pursuing public service media.

In the United States, commercial development dominated,
but an early chair of the Federal Communications Commission,
Newton Minow, pressed successfully for critical responses to the
market’s failures and for the creation of an infrastructure for public
service media.®! The All-Channel Receiver Act of 1961 required
that new television sets be made to include ultrahigh frequency
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(UHF) channels as well as very high frequency (VHF) channels, and
this made room for public service media even where no licenses for
VHF channels were available. The Communications Satellite Act of
1962 provided wireless capabilities, which local public broadcasters
in the United States have used to distribute their programs across
the country. Eventually, Congress strengthened public broadcasting
with the Corporation for Public Broadcasting, supporting radio and
television offering children’s programming, documentaries, arts and
humanities shows, and other content that commercial broadcasters
had failed to offer. Sometimes, such as in the case of children’s
educational broadcasting—notably Sesame Street—the public con-
tent attracted strong enough followings to inspire similar efforts by
commercial broadcasters.'”” In the midst of political polarization,
NPR and PBS remain among the most trusted media.’® States can
and should commit to public support for regional and local public
media.’* Even though a recent report has shown that there is less
trust globally in public media than in the past, a majority of people
still prefer news without a particular viewpoint over partisan out-

lets.'>

Public support for broadband and other media infrastructure
is also critical.!3® Federal, state, and local funding should help en-
sure local news coverage through print, broadcasting, and digital

means."’

The educational and public service dimensions of public
media are essential, as efforts during the COVID-19 pandemic
demonstrated.'

Funding for public media in the United States has remained
fragile. Unlike Britain’s public option, financed through the annual
television license fee, public media in the United States competes
with all other priorities through the political appropriation process.
Efforts to secure public broadcasting finances through a 5 per-
cent tax on television and radio sets failed from the start because
American unions viewed such a tax as regressive, imposing relatively
more on the poor than on the wealthy.’ T'he government could set
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aside for public media a portion of the proceeds from frequency
auctions, or a portion of the application and renewal fee for broadcast
licenses; alternatively, it could reduce the tax write-off for adver-
tising. Mechanisms to ensure sufficient insulation from government
actors and actual content decisions already exist and can be bol-
stered; new models that engage and inform readers who do may not
otherwise seek out reliable news sources can also be designed.!*?

Some argue also for a publicly funded alternative to Facebook
and Google.'™ Congress could even condition funding of such a
platform on a design that promotes deliberation rather than relying
on subscription fees polarization, solutions rather than shouting
matches.!®? Reliance solely on governmental support for a public
platform creates vulnerability to political trends or capture by par-
ticular interests.!®® Public-serving media needs to be able to rely on
multiple funding sources, and it also needs mechanisms to insulate
the support it receives from public sources from the whims of par-
ticular political moments.!** In another model of content-neutral aid,
government could match funds raised by nonprofit newsrooms from
their own communities.'®

Above all, public support should be substantial, stable, and se-
cure. In their book 7%e Death and Life of American Journalism, Robert
McChesney and John Nichols calculated that the level of govern-
ment subsidy given to the American press in the 1840s was the
equivalent of $30 billion in 2010 dollars, which is far more than the
actual support the government provided in 2010." Benchmarking
based on the past, on efforts in other nations, or on estimates of
needs and benefits would lead to considerably higher investments
in public media than are current in the United States.

Media education, equipping people to become informed and
aware consumers of media of all sorts, should highlight digital media
practices and risks.!” A 2012 study shows that digital media literacy
is associated with greater political engagement and with exposure
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to diverse viewpoints.!® Media literacy education points students to
what makes sources trustworthy, how to separate fact from fiction,
and how to think critically about information and about the choices
behind stories that are told, produced, and distributed.!” Critical
thinking for assessing news fundamentally means knowing to check
for balance, adherence to facts, citation of sources or explanation
why the sources are anonymous, responses by anyone accused of
negative conduct, and skepticism about claims of conspiracy or se-
cret knowledge.'”’ Highlighting efforts by providers to distinguish
stories exchanged by friends from content produced or vetted by
professionals would assist educational efforts aimed at helping users
distinguish different materials generated and posted in different
ways.”! So would labels identifying how asserted “facts” in posts
have or have not been verified.

Each of the approaches—hold internet platform companies
responsible for their conduct and its effects on the availability of
news, protect readers and users from abuses, and ensure the avail-
ability of independent nonprofit and public media and media literacy
education—has limitations. No one approach can fix the problems
giving rise to news deserts, “fake news” circulating on social media,
and the loss of viable business models for legacy media, and no one
of them is required by the Constitution. Nonetheless, they are not
barred by the First Amendment, and they are inflected by its guar-
antee of freedom of expression and its presumption of a free press.
In combination, they could turn matters around.
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Coda

SELF-GOVERNMENT AND CHECKS on public and private power
cannot work if people do not have access to independent information.
Basic health and safety also rely on timely, reliable information. The
guarantee of free speech and a free press in the U.S. Constitution’s
much-exalted First Amendment presupposes the existence of an
independent press. That predicate is in jeopardy due to the dis-
ruptive effects of internet platforms taking the advertising revenue
and sometimes the content of legacy media without investing in the
production of news. It is in jeopardy in many local communities be-
cause of consolidations stripping local news operations of staff. It is
in jeopardy because of mistakes made by long-standing media oper-
ations, mistakes including tardy accommodation to the demands and
challenges of digital distribution and readers becoming accustomed
to the “free content” model of the internet platforms. And it is in
danger as the confluence of social media platform “nudges,” deci-
mation of legacy media, and political assaults pulverize confidence
in truth and shared understandings of something as basic as election
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returns. This is not a time, though, for laying blame; it is a time for
responsible action.

An aggressive libertarian reading of the First Amendment,
growing in the courts, may suggest that government’s hands are tied.
"T'hat reading is wrong. It is belied by deep and extensive govern-
ment involvement in funding, shaping, and regulating media and
the circulation of information. From the early post office subsidies
and government investments in and regulation of telegraph and
radio to antitrust enforcement shaping broadcasting and cable, and
on to government financing of research producing the internet, leg-
islated immunity from liability for platform companies unavailable
to legacy media companies, and the creation and shifting tides of
public media, government directly and powerfully influences media
and information access—indeed, the entire ecosystem of news. The
“press” does not just exist, unchanged by governmental, economic,
and technological developments; policies in each realm profoundly
shape the press. And constitutional protections apply not only to
guard against government abridgment but also advance the rights of
access to the information that people need to be informed as voters
and participants in their communities. The First Amendment thus
has an affirmative face as well as a negative injunction.

The Supreme Court has so acknowledged, as do thoughtful
scholarly understandings of the relationship between freedom of
speech and democracy. Relying solely on for-profit companies does
not secure credible news sources: a hands-off government instead
has helped to create companies that permit manipulation, division,
distrust, and tampering of election-time information.! Even the
platform companies acknowledge that the issues they face exceed
their competence and abilities. Restoring trust, protecting against
hijacking by foreign powers, cultivating informed and skeptical citi-
zens, and strengthening the ecosystem of news and democratic gov-
ernance requires public action. With the entire project of democracy
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in danger, federal, state, and local governments can and indeed
should be obliged to act—while remaining as neutral as possible
toward content and viewpoint in private speech. If judicial readings
of the First Amendment prevent such actions, the courts would be
turning the Constitution into a suicide pact.

T'hat is both an undesirable and unnecessary future. The First
Amendment poses no barrier to ensuring the same laws applicable
to other carriers and producers of communications to internet plat-
forms. Internet platform companies should be treated as responsible
actors. Government (and private news producers) should require
payment from the tech companies for news they circulate or allow
others to circulate on their sites. Internet platforms should be sub-
ject to the same liabilities as any distributor, and perhaps as any
publisher, or else immunity should be conditioned upon their em-
brace of and compliance with transparent rules of moderation. Tech
platform companies’ use of individuals’ data should be taxed. The
internet companies should also be investigated for antitrust viola-
tions and regulated accordingly. Treating the large digital platform
companies as public utilities would permit regulation, including po-
tentially a new fairness doctrine requiring responsible exercise of the
platforms’ moderating capabilities or an awareness doctrine assisting
users in navigating both the content and their own uses of it. The
platform companies can and should assist users in distinguishing
opinions from news reports and in comparing their own exposure to
particular sites with what others see. Government should help pro-
tect individuals from harm and abuse caused by the large internet
platforms by enforcing terms of service and codes of conduct, reg-
ulating and enforcing protections against fraud, requiring transpar-
ency about how those platforms curate content and nudge users, and
supporting civil society efforts to monitor their behavior. Attention
to the depletion of local news in particular is vital and calls for efforts
across public and private sectors.
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Government should amplify and sustain varied sources of news
and accountability through nonprofit and public media. Tax policies,
including the use of exemptions, deductions, and credits for non-
profit organizations, are a promising tool and could even be extended
to any newsgathering and news-producing company. Taxing the
huge tech companies and investing in public and private systems of
auditing and assessment are tools within the constitutional authority
of the federal government. And stable and meaningful support for
public media and media education should be treated as government
obligations.

Although none of these initiatives alone will fix the crisis in reli-
able news locally and nationally, efforts on each dimension, if com-
bined, would help. The First Amendment is not a barrier but instead
a basis for these actions. Alexander Meiklejohn introduced valu-
able thinking about the meaning of the First Amendment entirely
in terms of democracy.? Those ideas have not been fully adopted by
the courts, yet they are timely and worth attention at a time when
democracy itself seems fragile and the news industry is faltering.
Meiklejohn also had a healthy ability to look forward, not just back-
ward, and he emphasized how much we need to remain open to
change. He wrote, “We must accept and applaud the assertion that
the Constitution is an experiment, in the sense in which all life is

3

an experiment.”® The success of that experiment depends on our
ability now to enable in our rapidly changing world the production,
distribution, rigor, and trust in news that are essential to a demo-
cratic society. The framers of the First Amendment understood this
when they committed to protect the freedom of the press—the only
private business named in the Constitution. The tools to do so are

within reach.
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