Also by Michael Heller
The Gridlock Economy: How Too Much Ownership Wrecks Markets, Stops Innovation, and Costs Lives
Also by James Salzman
Drinking Water: A History
Copyright © 2021 by Michael Heller and James Salzman
All rights reserved. Published in the United States by Doubleday, a division of Penguin Random House LLC, New York, and distributed in Canada by Penguin Random House Canada Limited, Toronto.
DOUBLEDAY and the portrayal of an anchor with a dolphin are registered trademarks of Penguin Random House LLC.
Cover images: (cherry pie) Susan Kinast / Photodisc /Getty Images; (fork) vitaliy_73 / Shutterstock
Cover design by Michael J. Windsor
Library of Congress Cataloging-in-Publication Data
Names: Heller, Michael, [date] author. | Salzman, James, author.
Title: Mine! : how the hidden rules of ownership control our lives / Michael Heller and James Salzman.
Description: First edition. | New York : Doubleday, [2021] | Includes bibliographical references and index.
Identifiers: LCCN 2020046891 (print) | LCCN 2020046892 (ebook) | ISBN 9780385544726 (hardcover) | ISBN 9780385544733 (epub)
Subjects: LCSH: Property—United States—Popular works.
Classification: LCC KF561 .H45 2021 (print) | LCC KF561 (ebook) | DDC 346.7304—dc23
LC record available at https://lccn.loc.gov/2020046891
LC ebook record available at https://lccn.loc.gov/2020046892
Ebook ISBN 9780385544733
ep_prh_5.6.1_c0_r0
What’s Mine Is Yours
To Debora, Ellie, and Jonah
—MH
To Heather, Ben, Eleanor, Elizabeth, Jamie, and Kate
—JS
CONTENTS
Introduction: Who Gets What and Why
2 Possession Is One-Tenth of the Law
6 The Meek Shall Inherit Very Little
7 The Future of Ownership—and the World
Epilogue: The Toddler’s Rules of Ownership
Thanks
Notes
About the Authors
Introduction
WHO GETS WHAT AND WHY
Mine! This primal cry is one of the first words children learn. Toddlers in sandboxes shout it out during epic struggles over plastic buckets. For adults, the idea of ownership seems natural and beyond contest. You know what it means to own stuff, whether you’re buying a new home or claiming the last slice of pie. Mine couldn’t be simpler.
But a lot of what you know about ownership is wrong.
Once you understand how the rules actually work, you will see the drama taking place beneath our workaday concept of ownership. Governments, businesses, and ordinary people are constantly changing the rules on who gets what and why. Each of these choices creates winners and losers. And this has always been so. At its core, human society exists to help us deal with competing claims to scarce resources—whether food, water, gold, or sexual partners—so that we don’t kill each other too often.
Even the Garden of Eden story turns on ownership. God instructs Adam and Eve that the Tree of Knowledge and its fruit belong to God alone. It’s mine. Don’t touch. But the first people pluck the apple, they are evicted from the Garden, and human history begins. Since then, ownership has been up for grabs.
The Knee Defender
James Beach is a large guy, over six feet tall. On a United Airlines flight from Newark to Denver, after takeoff the businessman lowered his tray table from the middle seat of row twelve and attached his Knee Defender. The Knee Defender is a simple plastic bracket available for $21.95 that clamps onto the metal tray table support and locks the seat in front. Its website claims the Knee Defender will “stop reclining seats on airplanes so your knees won’t have to.” Assured of his workspace, Beach opened his laptop.
The Knee Defender claims are real. When the passenger sitting in front of Beach tried to “sit back, relax, and enjoy the flight,” her seat didn’t budge. She complained to the flight attendant, who asked Beach to remove the clamp, but Beach was slow to comply. Outraged, the passenger slammed her seat back, popping out the Knee Defender and jolting Beach’s laptop. He quickly jammed her seat back up and reattached the clamp. That’s when she turned around and threw her drink at Beach. We’ll never know how this might have escalated because the pilot took charge and changed course to Chicago for an emergency landing. Both passengers were removed from the plane, which then continued on to Denver, an hour and thirty-eight minutes late.
The same conflict keeps erupting—most recently with video. On an American Airlines flight from New Orleans to North Carolina, Wendi Williams reclined her seat. The man behind was in the last row, so he could not recline. Instead, he pushed the back of Williams’s seat repeatedly, like an irritating metronome. Her video of this high-altitude fracas quickly went viral.
With each incident, the blogosphere boomed back and forth with hundreds of self-righteous accusations, all equally certain of the correct rule. Talk show host Ellen DeGeneres defended the recliners: “The only time it’s ever okay to punch someone’s seat is if the seat punches you first.” Delta Air Lines chief executive Ed Bastian took an opposing view: “The proper thing to do is, if you’re going to recline into somebody, you ask if it’s OK first.” Williams didn’t ask.
So who’s right?
Williams’s view is simple: her armrest button reclines her seat. The wedge of reclining space therefore belongs to the front seat. This claim of attachment—it’s mine because it’s attached to something that’s mine—is one of the oldest justifications for ownership, dating back thousands of years. Beach was relying on a different attachment story, a maxim coined in medieval England that “whoever owns the soil, owns up to Heaven and down to Hell.” He claimed dominion over the vertical column of space attached to his seat—straight up to the luggage compartment and down to the crumb-coated carpeting. When the seat in front intrudes into that column, it’s a trespass, a jarring affront to good order.
Attachment is the most pervasive ownership claim you’ve never heard of. It’s why landowners in Texas can extract underground oil and gas, why farmers pumping groundwater are causing California’s Central Valley to sink, and why Alaska can limit overfishing in the Bering Sea. Attachment translates two-dimensional boarding passes, land deeds, and territorial maps into three-dimensional control of scarce resources.
But attachment is not the only ownership claim in play for Beach and Williams. At the beginning of every flight, all seats are “in their full, upright, and locked position,” as the flight attendant commands. At that moment, Beach had exclusive use of the space in front of him. He had first dibs on the wedge. First come, first served is another primitive and visceral basis for claiming mine. Kids assert it on the playground; adults invoke it up in the air. And recall that Beach actually took physical possession of the wedge when he locked the Knee Defender in place and opened his laptop screen. As we hear so often, Possession is nine-tenths of the law.
Air travel brings into sharp focus this clash of conflicting stories about ownership—attachment, first-in-time, and possession.
When we ask audiences about the Knee Defender conflict, most respond with versions of “It’s obvious,” “There’s nothing to debate here.” But when we press further and ask for a show of hands, generally people are split between Williams and Beach—and both groups look at each other with incredulity. In a 2020 USA Today poll with three thousand respondents, about half replied, “If it can recline, I’m reclining,” and the other half said, “No, just don’t do it.” Everyone feels in the right, as did Williams and Beach. That’s why Williams felt justified in posting her video and Beach didn’t hesitate to shove the seat forward. Don’t mess with what’s mine.
Why are these conflicts breaking out now? There never used to be such rage around reclining. Until recently, airline seats had greater pitch, or space between seats—enough both for reclining and for lowering the tray table. No one thought to ask who controlled the wedge of space because it didn’t much matter. But airlines have been shrinking the pitch, down from 35 inches not that long ago to about 31 inches today. On some planes, the pitch is just 28 inches.
There’s a lot at stake for the airlines: one inch of pitch saved per row can add up to six extra seats per flight to sell. To grow profits, airlines are squeezing ever more passengers inside a fixed steel tube—at the same time that people are growing bigger and tray tables have become precious computer stands. The stakes are high for passengers as well. In a pandemic era, each inch of personal space counts.
Ira Goldman, the inventor of the Knee Defender (whose website traffic increased five-hundred-fold after the Denver flight incident), described the problem simply: “What the airlines are doing is, they’re selling me space for my legs, and they’re selling you the space—if you’re sitting in front of me—they’re selling you the same space to recline. So they’re selling one space to two people.”
Can the airlines do that?
The law is silent. In 2018 the Federal Aviation Administration declined to regulate airplane seats, leaving seat design to the airlines. In turn, the airlines use a secret weapon that lets them sell the same space twice on every flight. The weapon is strategic ambiguity, one of the tools of sophisticated ownership design. Most airlines do have a rule—the passenger with the button can lean back—but they keep it quiet. Flight attendants don’t announce or enforce it except in extreme circumstances.
Ambiguity works to the airlines’ advantage. When ownership is unclear—and it’s unclear more often than you might imagine—people mostly fall back on politeness and good manners. For decades, airlines have counted on high-altitude etiquette to defuse ambiguous claims to the reclining wedge—that’s what Delta CEO Bastian was advocating. Airlines offload the conflicts onto passengers who have to work it out between themselves in millions of small, silent daily negotiations, just as they do when they nudge elbows for shared armrests and jostle for space in overhead bins. Money rarely changes hands. (One study, though, suggests about three-quarters of passengers would agree not to recline if the person behind offered to buy them a drink or snack.)
As airlines continue to shrink the pitch, unspoken rules over the front-to-back squeeze are breaking down. When people don’t share an understanding about who owns what, scarcity intensifies their conflicting views, and everyone ends up looking unreasonable. The Knee Defender makes the existing conflicts more visible. Goldman saw ownership ambiguity as a business opportunity and created a technological solution. The problem, though, is that a unilateral move to lock the seat violates customs of politeness. It feels like taking something without asking.
The Knee Defender may seem like a silly novelty item, but it reflects one of the great innovation engines in our society: as valued resources becomes scarcer, people compete more intensely to impose their preferred ownership story, and entrepreneurs find ways to profit.
The same clash profoundly reshaped the American West in the 1800s—but there it was farmers against ranchers. The huge cattle drives we love to watch in westerns existed for only a few decades. The numberless herds being moved to market were often roaming over private land, but homesteaders had no ability to keep them out. Cows couldn’t read NO TRESPASSING signs, and fencing was too expensive. So cowboys drove cattle over unfenced miles to railyards in Abilene and Dodge City.
Then in 1874 Joseph Glidden patented his double-strand barbed wire, hailed as “The Greatest Discovery of the Age.” This invention, as simple as the Knee Defender, suddenly provided a cheap, effective tool to exclude cattle, drawing a line where homesteaders could make their stand. The Glidden wire was described as “lighter than air, stronger than whiskey, cheaper than dust.” Ranchers fought back, engaging in fence-cutting wars that led to shootings and deaths. As one trail driver said in 1883, “It makes me sick, when I think of onions and Irish potatoes growing where mustang ponies should be exercising and where four-year-old steers should be getting ripe for market.” But in time, homesteaders won the war.
Glidden’s invention transformed the Great Plains. Arriving homesteaders were able to protect their crops. Small ranchers went out of business as they had no path to get cattle to market. Cowboys became hired hands on large-scale ranches. For many Native Americans, barbed wire—“the Devil’s rope”—effectively ended their nomadic way of life. Barbed wire was essential to creating the NO TRESPASSING version of ownership that defines so much of modern life in America.
Changes in the technology of ownership can be painful, embittering the range wars on the Great Plains and the knee wars at thirty-five thousand feet. Just as barbed wire gave farmers a way to fence out cattle, the Knee Defender gives passengers a cheap tool to exclude recliners. Both technologies offer people an effective way to impose their preferred story of ownership on contested resources, thus hastening the decline of old customs and creating disputes over what the new rules should be.
There is a difference, though: while farmers made barbed wire ubiquitous, many airlines have banned Knee Defenders—they prefer to keep selling that wedge of space twice.
The same ownership wars are playing out today on the Internet, a far more consequential and even less visible arena than airplane seats. Our clickstreams reveal much of our private lives—what we buy, who we follow, where we live, and how we vote. Clickstreams seem like they should belong to us, but in most of the world data ownership remains undefined. Facebook, Google, and other Internet behemoths (along with myriad spy agencies) are racing to stake claims. They earn billions in advertising fees as their trackers recline virtual seats into our private space, assembling uncanny profiles based on our likes and looks.
One of the central questions for our time is choosing the ownership story to govern our online lives. A few places, like the European Union and California, have taken tentative steps toward providing people with the digital equivalent of Knee Defenders. Will these protections make a difference? No one knows. There is as yet no dominant principle for data ownership. The answer is up in the air, not just for clickstreams and reclining seats but for a thousand other invisible battlegrounds where people are currently contesting claims to scarce resources.
Conflicts of mine versus mine go on, mostly out of view, until something like a cheap plastic Knee Defender makes them painfully visible. Then the prize goes to those who know how ownership really works.
“A Guy in New Jersey”
Hanging out in a local Manhattan bar, Jenna Wortham and her friends were talking about evening plans when they realized they all were looking forward to watching the season premiere of HBO’s hit show Game of Thrones. That should have been a problem. HBO owns the show, and you need to buy a subscription to stream its content. Only one of Wortham’s friends subscribed, but everyone wanted to watch in different places. Turns out, this problem was easy to solve because they streamed the show using login credentials that belonged to other people. Wortham used the login from “a guy in New Jersey that I had once met in a Mexican restaurant.”
Wortham’s story is not unusual. It’s become commonplace for people to use others’ accounts to stream shows from popular media services. Indeed, the only thing uncommon about Wortham’s story is that she is a New York Times reporter. She thought so little about the implications of using somebody else’s HBO subscription that she published a breezy (some might say, brazen) account of her night out.
What Wortham (and the Times) did not seem to realize was that she was likely admitting guilt to a federal crime under the Computer Fraud and Abuse Act, a crime punishable by up to a year in jail. It may be common to stream shows using a stranger’s password, but HBO’s terms of use expressly forbid it. It’s not “legalish,” as one Forbes writer argued in her defense. Under the law, misguided though it might be, Wortham’s act was probably criminal.
But no one seems to care—least of all HBO. Everyone knows someone who’s streaming media content using a not-exactly-legit password. Nearly 100 percent of our (law!) students raise their hands when we ask who’s illegally streaming media content. About half of these students don’t think what they’re doing is illegal (really?). The other half realize it’s illegal and do it anyway. Why do we tolerate such rampant theft?
For starters, streaming shows doesn’t feel like theft. Sharing passwords feels completely different from stealing a DVD of the same Game of Thrones show from a store. It’s highly unlikely Wortham or her friends would walk out of a store without paying, and they certainly wouldn’t boast in print about it.
Maybe the difference between illegal streaming and shoplifting just boils down to the likelihood of being caught. But that cannot be the whole story. HBO can easily figure out who is stealing its content. That’s what the Recording Industry Association of America did when it identified music fans who were downloading music via Napster and sued them each for millions of dollars. HBO can find out who you are, but it’s choosing to look the other way.
We are taught from an early age to respect others’ physical stuff. That respect is consistent with an instinct rooted in the most primitive parts of our brains. Bulldogs, birds, and bears know to stay off others’ territories. But our intuition feels different for something intangible, like an idea. As one study found, if you hear “that’s mine” coming from a young preschooler, “you can be fairly sure someone stole their toy or their food, and not their joke, story, or song.” Perhaps streaming just doesn’t activate the same primitive, territorial part of our brains. And maybe this is why sharing passwords doesn’t feel wrong, morally or legally.
Content owners understand this. They have been trying, with limited success, to change how we feel about digital stuff and make it seem more like hard, physical stuff. Hence the scary-looking notices at the start of DVDs from Interpol and the stern warnings at the start of every movie that “piracy is not a victimless crime.” Even the term intellectual property is part of this battle. Copyright, patent, and trademark lawyers made up the phrase to piggyback their clients’ concerns onto our intuitions about physical stuff. They know that for our primitive selves, copyright is not property.
In its most basic form, content owners and users are waging a battle over the story of ownership. Should digital goods be free to share, like passing along a catchy tune you heard at a concert? Or should they be ordinary property, like a mug or a bike, which law, custom, and morality prevent us from taking, even if the opportunity arises? Both stories are available.
What drives the content owner’s story? It’s not the intuitions that animate the Knee Defender conflict—attachment, first-in-time, and possession. Instead, HBO’s claims trace back to yet another of our core intuitions, the idea that labor justifies ownership—that you and you alone deserve to reap what you sow.
Rewarding labor often feels right and just, but it always favors one side of a contested choice. The fashion world provides a powerful counterexample. In fashion, designers build fortunes based on copying each other’s creations. The labor that goes into original dress designs is not protected. Knockoffs are not theft. They are perfectly legal. In many pockets of the modern economy—chefs’ recipes, coaches’ sports plays, stand-up comedians’ routines, and numerous other creative arenas—we have decided that vibrant competition and unfettered innovation matter more than rewarding creative labor with ownership. In other words, the rule is often I reap what you sow. Every year fashion designers push Congress to change the rules, so they can reap what they “sew,” but they lose.
The music recording industry, on the other hand, was more effective than the couture houses at lobbying Congress. It secured legislation so that digital music conforms to the industry’s ownership story. Based on that law, the industry has filed, settled, or threatened legal action against at least thirty thousand people. Unfortunately for the big music labels, all that activity hasn’t ended illegal downloading—but it did turn popular opinion against them.
HBO watched and learned. It realized that, as TechCrunch wrote, “account sharing is generally a gray area in the world of online streaming.” HBO decided to embrace strategic ambiguity. Though it may sound crazy, the network encourages theft of its product. HBO executives are well aware of your (and your kids’ and our students’) unauthorized streaming. But instead of treating potential customers like criminals, HBO is hooking Wortham and her friends on their shows.
HBO’s CEO Richard Plepler proudly described the company’s pro-piracy strategy as “a terrific marketing vehicle for the next generation of viewers.” Password sharing, Plepler continued, “presents the brand to more and more people, and gives them an opportunity hopefully to become addicted to it.” In a quote that lit up the Internet, Plepler added, “What we’re in the business of doing is building addicts, of building video addicts. The way we do that is by exposing our product, our brand, our shows, to more and more people.”
Competitors have noticed HBO’s counterintuitive approach to ownership design—and followed suit up to a point. Netflix CEO Reed Hastings said, “We love people sharing Netflix. That’s a positive thing, not a negative thing.” But Netflix allows only one device to use a basic account at a time.
For HBO and Netflix, the strategy depends on Wortham and other young viewers believing they’re stealing, just a little. Plepler and Hastings want lots of viewers to obsess over their shows, whether they currently pay for subscriptions or not. For them, the hope is that when today’s pirates start to earn income, more will start paying and will enjoy the feeling of going legit.
The long-term plan is subtler still. Plepler and Hastings aim to recruit viewers to their side of the ownership story: intellectual property is property, and they are being generous in letting you steal content for now.
The Hidden Rules of Ownership
This is a book about fights over airplane seats and sharing HBO passwords. It’s about whether immigrants can start food truck businesses and why life-saving drugs do not come to market, along with dozens of other challenges and riddles from all walks of life. What it’s really about, though, is how the different ways we own things link all these puzzles—from the rise of America’s new aristocracy to solutions for climate change. By the end of this book, you will see the world around you in a new and surprising way, based on a small number of fundamental insights.
Before we take you on this ride, we want to tell you what’s driving us. Both of us have been teaching for a long time, more than twenty-five years each. We’re not bad at it—our students have voted us both “Professor of the Year.” Between us, we’ve helped train over five thousand lawyers, businesspeople, and environmentalists. What we love most is watching the lightbulbs blink on as students realize that there is nothing preordained about how ownership directs our behavior, and that a few simple principles drive a complex world.
Mine! distills the essence of our work as teachers and scholars so you can get the insights without the big tuition bills. As a taste of what’s to come, we want to circle back to the stories we’ve already told—Beach’s Knee Defender and Wortham’s password sharing—and highlight the three principles of ownership they embody:
1. Our Core Ownership Stories Are Wrong
Consider, for a moment, how many common maxims there are about what’s mine. They are the lens through which we learn, from childhood onward, what ownership means. Here are six such maxims that—as it turns out—stand for all the ways scarce resources initially come to be owned:
First come, first served.
Possession is nine-tenths of the law.
You reap what you sow.
My home is my castle.
Our bodies, our selves.
The meek shall inherit the earth.
Regardless of whether you fly drones or insist on privacy in your home, support or oppose allowing the sale of kidneys, happily wait your turn in line or push to the front, you may reach for one of these ownership maxims to press your claim.
What is striking about all these maxims is that, despite their ubiquity, none of them are quite true. They go astray because, at root, they share an underlying commitment to a binary view of ownership. Like a light switch that goes on or off, we feel something is either mine or not mine. This simple conception is as appealing as it is misleading. Today, in an increasing array of ownership conflicts, it is becoming more accurate to say First come, last served, Possession is one-tenth of the law, I reap what you sow, and so on down the list.
In early America, the on-off idea described many ownership conflicts reasonably well. In a mostly agrarian economy, people fought over tangible property: farmland, cattle—and, most egregiously, ownership of African American bodies. Slavery was not only the central question of morality and justice in American history, it was also the country’s core ownership conflict. You were either free or the property of someone else.
By the twentieth century, the most pressing ownership debates had shifted away from these simple binaries. Instead, we fought over the blurry boundary between private property and public control. Should the owner of a lunch counter be obligated to serve people of another race? Should landowners be subject to limits on what they can build? Should patients own their excised cells that are used for scientific research?
Today the debates are shifting yet again. Many of the pressing conflicts concern the claims of one private owner against another—mine versus mine. In this new world, the old maxims are more misleading than ever.
If you click “buy now” to get a book on Kindle, you may believe, reasonably, that you own the book. Possession is nine-tenths, and so on. But Amazon says otherwise. All you own is a highly limited license. Amazon can, and indeed has, deleted books right off people’s devices. One of the company’s underappreciated skills is its facility with ownership design. What Amazon realized is that the meaning of ownership is pliable and adjustable. The company could tweak its contours and remove the features it disliked. Amazon knows—and studies have shown—that we still believe our ownership online has remained unchanged, as if owning a virtual book were just like owning a hard copy. It’s not the same. The result: we pay Amazon an unearned premium because of our mistake.
Despite the adage, customers are not always right. There is an increasing gap between what we feel like we own and what we actually own.
2. Ownership Is a Storytelling Battle—Among Just Six Stories
People sold or gave you most of what you own. But where did their ownership come from? It all traces back to a first owner asserting one of the six simple stories—embodied in the maxims we mentioned above—that everyone uses to claim everything.
The battle over those stories is like politicians fighting to win an election. We face dueling claims competing for our loyalty and belief. And these stories work because they rely on strong but conflicting intuitions about what should constitute ownership. The most important thing to realize is that if you know the stories, along with the tools and tricks of ownership design, you will be better equipped to decide for yourself which is the more persuasive story today.
Tall passengers insist on their “right to knee defense,” but that story bumps up against tired passengers asserting a “right to recline.” The airlines could easily pick one side or the other. They could put a little plaque on the seat back or a note on the boarding pass announcing their preferred rule, then make passengers comply. Or they could “precline” all the seats, setting them at a single fixed angle, as a few budget airlines have started doing.
But for now most airlines prefer ambiguity, packing more seats into the economy section and continuing to sell the same space twice. That’s why most have banned the Knee Defender. Angry and anxious passengers turn against each other without realizing the airlines are taking advantage of their conflicting stories about what’s mine. Even better—for the airlines—the discomfort creates a profitable market for higher-priced seats with more legroom and less hassle. Those skilled in ownership design know that deliberate ambiguity about seat recline can create economic value.
That’s the real story behind sky-high seat conflicts.
It’s the same with password sharing and clickstreams. At the moment, there’s an outpouring of political attention, lawsuits, magazine articles, and books on control of digital content and user data, as though the Internet creates something fundamentally new about ownership. It doesn’t. It’s the Knee Defender battle all over again. Should we block companies from leaning their data trackers into our virtual laps?
All property conflicts exist as competing stories. Each side picks the story that presents its claims as the moral high ground, and each side wants ownership bent toward its view. But don’t be fooled. There are no natural, correct descriptions that frame mine versus mine conflicts. There are, however, better and worse choices that we can make to solve these dilemmas. And if you are not the one choosing, then someone else is making the choices for you.
3. Ownership Is the Remote Control for Much of Life
Ownership rules pick winners and losers in every imaginable setting. Do you want to zip along in the carpool lane at rush hour? You can if you carry extra passengers—or, in some places, if you drive an electric car. You want to get on the airplane first? Be loyal to that airline or spend more on your ticket. The old first-in-time rule no longer operates at rush hour or the airport.
Owners of valuable resources operate a powerful remote control. They are always trying to design the particular rule that will influence others to do their will—with the most profit and least hassle. Simply by tweaking the meaning of ownership, owners can use their control over valuable resources to steer you invisibly, gently, but powerfully to act how they want. The remote control is effective because ideas about ownership become so incorporated into our everyday behavior that we don’t even notice how the rules are being chopped up, fine-tuned, and redefined to push us around.
By changing the fast lane into a reserved lane for carpools or electric cars, governments push people toward behaviors that reduce congestion and air pollution. By tolerating password sharing for the moment, HBO builds its fan base and “addicts” its future subscribers.
Ownership design is best understood as a social engineering tool designed to steer your behavior, invisibly and decisively. Ownership is not complicated. It can’t be, if we are going to navigate daily life without too much conflict. Once you see how owners can intentionally direct your actions, you may even be able to take hold of the remote control to improve your own life and to promote the common good.
Why Mine!? Why Now?
In recent years, engaging guides have helped us understand many of the mysteries of everyday life. If the tools of modern microeconomic analysis interest you, then look at Freakonomics, where Steven Levitt and Stephen Dubner provide a fresh perspective on everything from cheating and crime to parenting and sports. If you’re more psychologically minded, read Nudge, where Cass Sunstein and Richard Thaler show how to make better decisions for health, wealth, and happiness. Economics and psychology are great tools. They explain a lot. But they also miss a lot. Both tend to take ownership for granted, when it is anything but fixed.
In the chapters that follow, we use common sayings and intuitions about what’s mine as starting points to reveal the ownership design principles that control our lives. Along the way, we will pose some puzzles to consider:
Why does a chair in the street hold your parking place after a snowstorm in Chicago but not in New York? And, conversely, why does a napkin on your drink hold your seat at some New York bars but not in Chicago dives?
Why does Disney World charge so much for its VIP cut-the-line pass (a minimum of about $3,000), when it could make even more by charging somewhat less? And why don’t the families patiently waiting for Space Mountain protest when the one-percenters pass them by?
Why can we sell our blood plasma but not our kidneys? And how come it’s illegal in Michigan to be paid as a gestational surrogate (carrying another couple’s embryo to term) but it’s an ordinary business deal in California?
Why can airplanes fly through the column of air above your house but drones cannot? And why can strangers in half of America come onto your unfenced land without permission and forage wild plants but not pick apples?
How we own things provides the answers to all these questions. And in the pages that follow, you will learn the answers to dozens more puzzles that touch on every aspect of your life as a consumer, entrepreneur, and citizen. What often seems like a natural and immutable limit—it’s mine or it’s not—is actually the result of choices that governments, businesses, and others are making about how to control the scarce resources we all want.
The Rocking Chair
Here’s a puzzle to get us started.
Burr McDowell died in 1973 in upstate New York. In his will, he left his rocking chair to his adult children, Arthur and Mildred. The rickety old chair wasn’t worth any money, but both kids loved the chair and wanted it anyway. They couldn’t agree on how to share, and McDowell’s will was silent. So Arthur went to his dad’s house and took the chair. Mildred asked for it; Arthur refused. And as so often happens in America, Mildred sued. That’s how we know of the dispute. This is a real case.
Imagine you are the judge. New York statutes give no guidance; neither does the existing case law. You just have to make a choice: two kids, one chair. Pause for a moment here, perhaps, and consider what you might do. Here are a few (of the many) options that might come to mind:
Flip a coin.
Leave the chair with Arthur, the first possessor.
Give the chair to Mildred, the first to the courthouse.
Auction it. One kid wins the chair; the other gets cash.
Let the judge rock on it until the kids reach a deal.
Saw the chair in half and give each kid a piece.
Order them to take turns daily, or maybe annually.
Just burn the chair.
So what do you decide? Any choice you make opens a window into your core intuitions and impulses regarding ownership.
Flipping a coin may seem fairest. But oddly that’s the one solution in the list above judges and juries are explicitly forbidden from using. Coin flips work on the playground and to start football games, but not in the law. As a judge, you need to give a reason for choosing one party—even if you believe both sides have equal merit.
First-in-time is appealing. But how does that apply here? Arthur first took the chair; Mildred was first to court. Neither version of first seems to reward morally attractive behavior. Arthur’s actual physical possession is no more appealing as a basis for decision. Auctioning the chair would end the dispute quickly, but it privileges the wealthier child in a context where honoring family sentiment seems more appropriate. Locking the chair away until the kids reach agreement may appeal to our parental impulses, but it favors the stubborn child. Sawing the chair in half has an ironic Solomonic twist but little else going for it.
Making the kids take turns is plausible. That’s what the judge decided in the actual case: the kids were ordered to schlep the chair from home to home every six months until one died. That’s fine, except it locked these feuding siblings together under ongoing court supervision. Who pays for repairs when one of them rocks too hard and the joints get loose? What if Mildred is a week late delivering to Arthur? Perhaps the hassle and cost of switching back and forth is justified for managing child custody, but this is a chair, not a child. Also, taking turns rewards the sibling who has more time to waste carting furniture around.
How about just burning the chair? That would teach them a lesson—and it might have the useful effect of keeping future squabbling siblings out of court. Work it out yourselves. Don’t waste the court’s time. But that seems a harsh outcome for Arthur and Mildred.
Here’s the punchline: there’s no avoiding the hard work of deciding who gets what and why. You can turn to a third party, like a judge or a legislator, to answer on your behalf. But that just means putting someone else’s hand on the remote control. Or you can participate in making the choice yourself—as an owner, a consumer, a citizen. Do you favor chance or reason, time or money, speediness or strength, justice or efficiency, reward or punishment?
Unavoidably, you reveal and encode your deepest values in every decision you make about ownership.
Chapter 1
FIRST COME, LAST SERVED
Line-Standers
The best free show in Washington, D.C. is the Supreme Court. The courtroom is both ornate and intimate. You sit only steps from the justices of the highest court in the land and listen to America’s top advocates. This is democracy at its best, open and accessible to all. If you want to witness the fate of abortion, gun control, or religious freedom, you can. But you need to get there early—there are on average fewer than one hundred seats available for the public, and admission is first come, first served.
For high-profile cases, people arrive a day or more ahead of time, armed with camping chairs, sleeping bags, ponchos, and extra batteries for their smartphones. Folks in line tend to look out for one another—Supreme Court police officers refuse to monitor the line. If you have to go to the bathroom, those around you will hold your place. And they will also be on guard for people cutting in or adding friends. If someone does that, they are harangued with cries of “no cutting” and “back of the line.”
As the time to enter the Court approaches, though, a strange thing happens. Many of the disheveled people nearest the front of the line exchange their spots with gray-suited men and women. A little later the well-dressed enter the courtroom and take the best seats while those farther back in the line are not even admitted. What is going on?
Welcome to the line-standing business. Companies are paying line-standers, sometimes homeless people, to arrive days ahead, secure a spot at the front, and then wait and wait and wait. At the last minute, by the Court entrance etched with the words EQUAL JUSTICE UNDER LAW, the line-standers give way to paying clients who have the money to get in first but not the time or patience to wait. Small start-ups like Linestanding.com, Skip the Line, and Washington Express charge clients up to $6,000 for a “free” seat, while paying minimum wage to the hired line-standers who wait in the rain and cold.
Line-standing companies have transformed how seats become mine not just for Supreme Court arguments but also for open congressional hearings where the nation’s laws are debated. Hearing rooms used to be free to anyone willing to wait to see their elected representatives in action. Now those hearings are often packed with lawyers and lobbyists, all of whom paid, none of whom waited. The same transformation is happening in lines for new passports at the local federal building or building permits at City Hall.
Paid line-standers are a booming business in the private sector as well. If you’re willing to pay, you can get to the front for new iPhones at Apple stores, hot skatewear apparel at Supreme, rush Broadway show tickets, or even prime spots on New York City streets to watch the Macy’s Thanksgiving Day Parade. One line-stander employed by SOLD (Same Ole Line Dudes), a line-standing start-up, waited forty-three hours holding a spot so a client could be sure to get an audition for Shark Tank, the hit reality TV show for start-ups. Odds are that Robert Samuel, the entrepreneurial founder of SOLD, would have done better on the show than the guy from Colorado who paid Samuel for his place in line.
The same transition is happening online. The musical Hamilton was continuously sold out on Broadway for years after it opened. The producers of the show made most tickets available on a first-in-time basis on their website. The problem was that tech-savvy scalpers created computer programs—bots—that bought up all the tickets the microsecond they became available. As a result, the artists and producers earned only the tickets’ face value while fans paid scalpers’ premiums, often a multiple of the original price, on sites such as StubHub. Many weeks ticket scalpers earned more from Hamilton than did the producers and artists who put on the show. What good is the first-in-time rule if a bot will always jump the line faster than a mortal with a mouse? When Hamilton tried to outsmart the scalpers by making some tickets available only at the theater box office, companies like SOLD hired line-standers to snag them.
Bruce Springsteen tried another approach when he played his sold-out run on Broadway. He paired with TicketMaster as it debuted Verified Fan, an online system that aimed to circumvent the bots and line-standers and get at least some tickets directly to prescreened real fans. But even those tickets often ended up on the resale market—you have to be quite committed to the Boss to turn down a $10,000 offer for an $850 ticket.
How should we think about this rapid rise of paying to get to the head of the line?
For many, this transformation seems deeply unfair and undemocratic. One disappointed woman stood for days in line at the Supreme Court and still did not get to hear the 2015 case establishing the right to same-sex marriage. The real system, she said, is “Let’s pay the poor Black guys to hold the line for rich white people.” On the other hand, maybe line-standing should be viewed as a good thing—capitalism at its best, creating new jobs where none existed before, both for programmers scripting their bots and for the poor and homeless waiting in lines.
We never used to ask these questions. But today we must, because first-in-time is being dismantled from within.
Who’s on First?
For most of human history, for most resources, the rule for establishing original ownership followed a maxim expressed in ancient Roman law as “Whoever is earlier in time is stronger in right.” In other words, First come, first served.
This has long been the practice in families. Think back to your childhood Bible lessons. Why did Jacob put an animal skin on his arm to trick his blind father, Isaac, into thinking he was blessing Esau, Jacob’s rough-skinned brother? Esau was born first and by right should have received his father’s gifts. Being first got you not only paternal blessings but also earthly treasure. Jacob’s trickery let him jump the line.
The practice of primogeniture, inheritance by the firstborn son, has long decided the succession of royal families around the world. It still does today, with an egalitarian twist in countries such as Sweden and the Netherlands, which now pass the crown to the monarch’s firstborn child rather than just the first son.
First-in-time governed colonial exploration as well. Colonies in the New World were carved up among the European powers based on which nation’s explorer was first to plant his sovereign’s flag. This may hold some intuitive appeal for uninhabited lands, but what about places with people already living there? If being first is what counts, surely Native Americans had the stronger claim for owning America. Not so, said the international law of the time—as written by the European powers. When Europeans came to America, they defined first to mean “the first Christian discoverer.”
And here lies a key to understanding this ancient maxim for making things mine. Even something as factual-sounding as “who’s first” is not self-defining. The right question is “Who decides who’s first?” In American law, the answer is “The conqueror prescribes its limits,” according to Chief Justice John Marshall in Johnson v. M’Intosh, an 1823 Supreme Court decision that most lawyers read during their early days in law school. Being the first Christian European was what justified, as a matter of law, the claims of Spain to the Caribbean, Texas, Mexico, and California; of France to New Orleans, Canada, and much of middle America; and of England to New England and Virginia.
But if that’s the case, why did the world not rise in protest when Neil Armstrong planted the American flag on the moon in July 1969? That should have made the moon just as much a U.S. territory as early America was a European one. The answer is that by the 1960s, countries had renounced discovery and conquest as the basis for deciding who was first. In 1967 the United States, along with the Soviet Union and dozens of other countries, signed the U.N. Outer Space Treaty explicitly rejecting first-in-time for extraterrestrial resources.
So when Armstrong became the first human on the moon, he was not asserting American ownership there. Indeed, to make America’s intentions clear, in 1969 Congress felt compelled to pass a law stating that when a U.S. astronaut places a flag on the moon, it is “intended as a symbolic gesture of national pride in achievement and is not to be construed as a declaration of national appropriation by claim of sovereignty.”
Countries continue to play the “who’s on first” game, though, with contested results. In 2007 the Russian Navy tweaked the international community by placing a small titanium Russian flag on the bottom of the Arctic Ocean. Russia was symbolically staking a claim to the mineral-rich seabed beneath the North Pole and the trade shipping routes that cross the pole—all newly accessible because of climate change and melting ice. Though an international furor erupted over the idea that Russia might win these resources simply by flagging them first, the strategy is time-tested. As we shall see in Chapter 4, China is now implementing a version of this strategy by building and claiming islands in the South China Sea.
Territorial claims and family inheritances are not the only venues for first-in-time. Being first is also the default rule for how ordinary people claim all sorts of unowned things. It was how miners staked claims during the 1848 Gold Rush in California. In 1889, Native lands in Oklahoma were opened for pioneer settlement through “land runs” that began with a pistol shot on the state line. (Sooner was the derogatory term for those who jumped the gun.) Today well-funded start-ups are aiming to mine the moon and harpoon asteroids for water, platinum, and gold—all in tension with internationally recognized ownership rules. This is also the origin story of Uber, Airbnb, YouTube, and many other Internet businesses that raced ahead of the law to create and then capture markets. Ambiguity about ownership favors the bold, the heedless, the outlaws—those who race ahead first.
But not always.
The law looks not only to who is making the claim but also to what they are doing with it. In the 1800s, homesteaders not only had to arrive first at their 160-acre parcel of earth but also had to show that they cut, burned, fenced, planted, and wrenched sustenance from it continuously for a period of years. This was another reason courts of the day ruled that Native Americans did not own their ancestral lands. Europeans imagined Native peoples treading lightly through the forest while hunting fish and game and did not view that labor as sufficiently productive to sustain an original claim of ownership. They defined first to mean first to labor according to the agricultural and commercial ethos of the settlers.
What is first turns out to be a slippery concept—never just an empirical fact, always a legal construct. In the classic children’s book The Little Prince, we encounter a businessman counting stars. The little prince asks why and hears, “I own the stars, because nobody else before me ever thought of owning them.” But being the first to think of owning stars does not necessarily make them owned. By and large, courts and governments define and redefine what’s first to guide people invisibly and inexorably toward particular, socially approved forms of interaction with scarce resources.
Almost all the 1.3 million lawyers in America learned this insight by reading Pierson v. Post, a case about a fox-hunting dispute from 1805. Lodowick Post was riding horseback with his dogs while hunting down a fox, described by the Court as a “wild and noxious beast,” on unclaimed “waste land”—that is, a beach. In the last moments of the chase, after the fox had been exhausted, a man named Pierson appeared on the scene, easily killed the fox, and carried it away. Post sued, claiming Pierson had taken his property—the fox was Post’s because he had hunted it first and was on the verge of making the kill. (Note: it’s always worth asking who is suing. Who goes to court over one fox pelt or a rocking chair? Litigants are often deviants. Life is short. Work it out.)
So who wins? The law was silent. The judges all agreed that the first-in-time rule should convert the wild animal into something owned. But what counted as first? Here the judges split on one of the big divides of ownership design: whether to apply a bright-line rule or a standard. Bright-line rules define precise terms that tend to be predictable and easy to apply across a range of cases. Standards offer general guides that allow for fine-grained judgments and can lead to fairer outcomes in particular cases. Think of the difference between highway signs that say SPEED LIMIT 55 and DRIVE SAFELY UNDER THE CIRCUMSTANCES.
The majority of the judges wanted a bright-line rule. They did not want disappointed hunters in court arguing the fine points of the chase. So they created what became known as the rule of capture and decided for Pierson, the “saucy intruder.” The fox belongs to whoever “mortally wounds the wild animal and brings it under certain control.” Being first means finishing the job—not thinking about the fox or even chasing it around.
In dissent, one judge asserted that first should be defined to mean whatever maximizes the destruction of the “wily quadrupeds.” For him, the way to achieve that goal would be to ask if Post had a “reasonable prospect” of capture—an open-ended standard. Because he thought Post had such a prospect, Post was first and owned the fox. This makes a sort of intuitive sense: what was the point of investing in horses and hounds if, at the last minute, a random passerby could scoop up the fox exhausted by your chase?
So what happened after Pierson won? Did fox hunting grind to a halt? No—just the opposite. It turned out that in a first-to-capture world, hunters stepped up their game. Time has shown that the majority’s bright-line rule turbocharges innovations in capture technology, and not just for fox hunting. If you want to be first to own any wild animal, you had better adopt the most lethal methods. And this hunting rule was extended by analogy to many other natural resources. In many parts of America, if you want to own flowing underground resources—water, oil, gas—you have to innovate to ensure that you actually pump them out first.
Today the same is true for ownership of inventions. For two centuries, America used a version of a reasonable prospect rule, giving patent monopolies to those first to invent—an open-ended standard that led to much litigation. Then in 2011 America switched to a bright-line first to file rule: regardless of how much progress competing inventors made, the patent went to whoever won the race to the Patent Office. America was the last country in the world to adopt the rule of capture for patents, following a debate in Congress that substantially tracked the majority and dissenting views in Pierson two centuries earlier.
The rule of capture has substantial benefits. It motivates everyone to race harder and faster. But choosing this sharp definition of first also imposes costs. In the natural-resource context, it has led to species extinction and crashing fisheries—environmental tragedies whose solutions we will explore in Chapters 4 and 7.
None of the judges in Pierson understood the real-world consequences of their opinions. And that’s often the case when courts—and legislatures, businesses, and parents—aim to achieve any policy goal. We fix ownership based on guesses about how the world works. But we often have no real clue. We call this decision-making strategy casual empiricism, and it’s everywhere in law and life. Be alert when someone deploys it against you. If you hear, “We need rule X to get outcome Y,” ask: How do you know we will get Y instead of Z?
Over time even the most intense battles to define what counts as first fade into the background. After the relevant community—hunters, inventors, nations, movie ticket buyers—agrees on what counts as first, people are off to the races, not just in old-timey cases but all around us today. This is how countries claim orbital parking spaces for geosynchronous satellites and also how you order a sandwich at the deli: “First in line, step up.”
In short, first-in-time is a powerful tool of social engineering, and it’s the default rule for getting along in a crowded world. But why? What are its essential advantages?
For starters, as the Pierson majority recognized, it’s simple to understand and easy to apply. Even kids are adept at using the rule. The first to sit in the playground swing gets it for recess. Solving disputes over who is first is usually cheap and fast. There is no need for a lot of information or for long discussion, no need for parents or teachers to intervene. Lines are often completely self-policing.
First-in-time also appeals to a primitive, intuitive sense of fairness. Temporal priority seems to generate a moral claim: if you make the effort to get in line first, if you play by the rules, you should go in ahead of everyone else. For many of us, this result also dovetails with our democratic and egalitarian impulses—we all have the same chance to get in line early, whether we are prince or pauper. Time is the great equalizer in the battle to own scarce resources. First is fair.
For reasons of history and tradition, of efficiency and productivity, ease of administration and coordination, justice and fairness, societies have converged repeatedly on a core rule for ownership: First in time means first in right.
So far, so good.
But today first-in-time is under attack from all sides. We have seen how line-standing businesses and bots are undermining the rule. Savvy entrepreneurs, like SOLD, have figured out how to convert time into money. Getting to the head of the line provides a great business opportunity.
Despite its virtues, first-in-time suffers from a crucial defect—it leaves a lot of value on the table, available to be captured by anyone who knows how to game the rules of ownership. Governments, businesses, and ordinary owners are realizing they can create more value for themselves if they ignore those who got there first.
We are increasingly living in a world where First come, last served is the more accurate rule. To understand why, let’s move from line-standers at the Supreme Court to another type of court—the crazed world of college basketball.
Cameron Crazies
When Jim Salzman joined the Duke Law School faculty, the dean said, “Salary is negotiable, but basketball tickets are off the table. I can’t help you with that.”
Duke’s basketball team is famous throughout the country—five national championships; a coach, Mike Krzyzewski, with the most wins in history; a cramped, old-fashioned arena known as Cameron Indoor Stadium; and student fans known as Cameron Crazies who are among the most enthusiastic in the land. Duke basketball tickets aren’t easy to come by. And if it is hard for faculty to get tickets to games, it can be even harder for students.
Every year during the third weekend in September, Duke graduate students participate in what has become known as Campout. From Friday night through Sunday morning, students camp outside the stadium. At random intervals, day and night, a horn blows, and students have ten minutes to check in at a central table to prove they are on site. Students from the business school often rent RVs and U-Haul trucks with mattresses in the back; English and history grad students rough it in sleeping bags and hope it doesn’t rain.
The event is festive, and the energy level is high, though, truth be told, the waiting can get pretty wearing by the end. On Sunday morning, those students who have endured win the chance to enter a lottery. All that camping doesn’t even assure them tickets. The lucky lottery winners get the right to purchase season tickets so that they can stand on bleachers in a special student section right next to the court. They pay a bargain price, well below what most students would happily give to attend a Duke home game. It’s hard to resell these tickets because students must show their ID cards to enter the stadium. Most students wouldn’t want to sell anyway, even at a multiple of the tickets’ face value.
Campout has become something special. Many students say it was their favorite experience at Duke. But it’s a bizarre way to distribute basketball tickets. Why force grad students to camp out for thirty-six hours, when Duke could simply do what many other schools with top teams do—offer seats first come, first served at a ticket line or website?
Understanding the power that comes from control over ownership design points to the answer. Duke faces a dilemma. It holds a scarce resource—basketball tickets at courtside—that a lot of people want. The key is to ask: What does Duke want from its ownership?
Duke doesn’t just want to fill its stands. It doesn’t just want enthusiastic students. Duke wants the Cameron Crazies—students standing a few feet from the players the entire game, stomping and cheering until their throats get hoarse. It wants students who will paint their faces the school color, blue, who, as Duke’s slogan proclaims, will “bleed blue.” It wants to enhance its brand as the premier basketball school in the country to millions of television viewers. To the outside observer, Campout may seem nonsensical, but it serves Duke’s interests brilliantly.
First-in-time would be an easier way to distribute tickets, for sure, but it would provide the wrong fans. Campout represents a powerful way for Duke to leverage its ownership to ensure that those who get tickets will be special fans. The Campout ordeal transforms a Duke basketball ticket into something distinct—evidence of belonging to a very exclusive club. Only Cameron Crazies would camp out for thirty-six hours straight, through rain and shine, for just a chance in a basketball ticket lottery. And their experience of shared hardship bonds them into a community (not to mention creating loyal alumni who may be tapped for generous donations later in life).
Campout may seem just a trivial or weird story, but its implications run deep. Duke has figured out something important and subtle about ownership. First-in-time may feel pervasive and right, but it is not inevitable. Ownership rules can be, and indeed typically are, designed to channel and change people’s behavior in highly targeted ways that serve owners’ interests. Duke’s concern is how best to allocate a valuable scarce resource—basketball tickets—to achieve its distinctive goals. And this means having different rules for different fans.
Rich alumni have another system that also deviates from a strict first-in-time rule. Just to get into the alumni line requires that potential ticket buyers pay an annual fee of $8,000 to join the Iron Dukes club. They then wait for their name to rise to the top of the list to purchase season tickets when they become available. It may take years.
And Duke has a third rule for undergraduates: old-fashioned first-in-time. These students get in for free and can usually just wait in line for a few hours before a game starts. Except for big games. For Duke versus the nearby University of North Carolina—the rivalry of the season—undergrads set up tents two months ahead, waiting on the grass lawn in front of the stadium (an area known as Krzyzewskiville). The first tents to set up, and then maintain the required number of students present at all times, are front of the line on game day—a two-month wait for a two-hour game. Undergrads seem to enjoy the camaraderie of tenting in K-Ville or waiting in shorter lines for ordinary games.
Duke’s athletic program saw that it could extract three kinds of value by deploying an elaborate ticketing system: crazed fans, a packed house, and lots of money. Rather than rewarding the person at the front of the line, it treats ticket allocation as a social engineering tool, a sophisticated remote control that it uses to redirect behavior. It’s remarkable, if you stop and think about it, that Duke can get graduate students to camp out for days, and undergrads for months, with enthusiasm rather than protest, to maximize the value Duke gets from its basketball program.
Duke is not alone in reengineering first-in-time to serve its purposes. All kinds of owners of valuable resources are realizing they can create even more value (for themselves) if they don’t simply reward those who patiently wait in line. And everyone bows before Disney, the true master of pushing people around and getting thanked for it.
Disney Private VIP Tours
Disney may be amazing at creating rides, but even more, it is the expert at managing lines. After the terrorist attacks of 9/11, airports brought in Disney employees to consult on how to ease the horrendously long lines that were forming because of heightened security screening. Disney’s expertise comes from its careful management of how people wait at its theme parks around the globe.
For decades, kids have lined up to ride Space Mountain, the Jungle Cruise, and other popular rides at Disney World. When the park is busy, which is most of the time, the waits can be very long, even hours. Most kids are not known for their patience, but that’s the way it used to work—first-in-time. People waiting in the lines, with time on their hands, policed strenuously against ordinary line-cutters. There are Disney fan boards devoted to the topic, and many news reports of fistfights breaking out as enraged line-waiters confront cutters.
In the 1990s, Disney realized that the long lines were making the park experience unpleasant for too many of its visitors. But it faced a basic challenge—Space Mountain can only accommodate a limited number of riders per hour. Was there a way to adjust who got to ride that would ease the line frustration and maybe yield more profit along the way?
Disney World found an answer by introducing what’s now called the FastPass+. Families can reserve three of them for specific, coveted rides ahead of their visit, valid during a timed entry window. This allows the most impatient visitors and those who plan ahead to skip some of the endless lines. Instead they walk around, perhaps go on a less exciting ride with a small line, then arrive at a short FastPass+ line and enjoy their special ride. After they use their three passes for that day, the family can send a parent to get another one, valid an hour or two later, while the kids wander. And then another pass…till they run out or the family collapses from exhaustion. The FastPass+ (with slight variations across Disney resorts) proved effective at spacing out crowds and improving visitors’ experiences.
But the real magic of the FastPass+ was that it kept people in the park longer—and kept them spending money rather than idling in line. Over the course of the day, a family might get to enjoy a few rides with minimal line time and an hour or two between each ride. What do folks do in the meantime? The rides are far apart, and pathways between are lined with highly engineered ways to spark kids’ desires. There is an endless array of Mickey merchandise to buy and Dole Whip pineapple slushies to drink.
Disney faced a challenge similar to Duke’s. It had a scarce resource—access to popular rides—that it historically allocated first-in-time. This seemed a fair system that treated everyone the same. Today thousands still wait in lines for hours, but everyone knows that a FastPass+ is equally available to them—not super-convenient, but an alternative to standing around.
With the FastPass+, Disney gets three benefits: first, it comforts those who hate waiting in long lines; second, it gets line-standers back in circulation and buying merchandise. The third and last effect of the FastPass+ is subtler but perhaps even more valuable for Disney: it gets park visitors accustomed to the idea that first-in-time is not the only rule governing who rides Space Mountain. FastPass+ taught people that limited, visible, and sanctioned line-cutting exists and that they too can choose to be part of it.
Then Disney took the next step—the genius step in ownership design.
Some wealthy people have a lot more money than time, like the families of the lawyers and lobbyists who pay line-standers to wait for seats at the Supreme Court and for first-day purchase of the newest iPhone. Some will pay whatever it takes never to stand in line for It’s a Small World. Disney created the Private VIP Tour for just these customers. It’s like a SuperDuperFastPass++, and it lets you skip every line on every ride all day long. If you want to ride Splash Mountain five times in a row, knock yourself out. For some people, this benefit is worth paying Disney a lot of money.
This seems an easy way for Disney to increase profits. But there’s a catch: if Disney visibly moves too many groups of wealthy visitors to the front, it risks angering the many families patiently waiting in line.
Disney has solved this problem by raising the price of the Private VIP Tour just high enough to extract more profits without alerting the line-waiters that anything is amiss. It’s a tricky calculus. It turns out that in practice, the precise point for optimal line-cutting is between $3,000 and $5,000, depending on the season. That’s what Disney charges per group (on top of admission fees) for a minimum of seven hours of nonstop line-cutting, which is the most time even the wealthiest families want to spend on Splash Mountain. For the fee, Disney assigns a guide to each group so they can navigate the line-cutting adroitly and discreetly. Usually the group enters through the FastPass+ lane, so the families waiting in line can’t tell anything unusual is going on. But for some rides, the Private VIP Tour guides will even take their charges in through a side door or the exit.
Until recently, Disney had even more channels for line-skipping. The most notorious was the line it had created as an accommodation for disabled visitors. Upon requesting a disabled pass at the entry to the park, a party of up to six people with one disabled customer enjoyed quick access to the rides. To its dismay, Disney learned that disabled people were renting themselves out at $130 an hour or more to act as line-skipping chaperones for able-bodied families—quite a bargain compared with the Private VIP Tour.
Worse, some people were faking disabilities to get the pass by showing up in rented wheelchairs. As a savvy Disney visitor commented, “Who wants a speed pass when you can use a black-market handicapped guide to circumvent the lines altogether?” A New York mom who hired a disabled guide said matter-of-factly, with no apparent guilt or shame, “This is how the one percent does Disney.”
In response, Disney ended the priority access program, stating, “We find it deplorable that people would hire the disabled to abuse [our] accommodations.” If one-percenters want to skip the lines, Disney wants to be the one getting paid.
Once you start to look around, you can see cracks in first-in-time. But should we be worried? After all, Campout is cherished as a special Duke experience. A FastPass+ reduces frustration for ordinary families. Even Private VIP Tours perhaps have redeeming social value, at least to Disney stockholders.
Dynamic Tolling and Korean Taco Trucks
We necessarily choose winners and losers every time we shift to a new rule for ownership. How you evaluate the change depends on where you sit. Or perhaps where you drive, if you are in the carpool lane.
Dedicating a lane to carpoolers or electric cars, as many cities do, seems like a good thing. It means fewer cars on the road and better air quality. But does it change how you feel about carpool lanes if you learn that they may be available to solo drivers in gas-powered cars who agree to pay extra, in the form of dynamic tolling? With dynamic tolls, drivers are charged amounts that vary from moment to moment as necessary to keep cars in the lane moving speedily.
In December 2016 commuters on Interstate 66, driving from Virginia into Washington, D.C., began facing dynamic tolls during rush hour. Interviews with drivers ahead of time suggested they were fine with the idea. In theory, they’d pay a few dollars more in exchange for a faster ride. But then one crowded morning, tolls rose to almost thirty-five dollars for a ten-mile stretch. “Obscene,” one woman told Washington Post reporters.
But the dynamic toll did exactly what it was designed to do: as prices rose, many solo drivers got off Interstate 66, thus clearing up traffic. Traffic speed increased from an average of 37 to 57 miles per hour. It was smooth driving for those willing to pay for a quicker commute—perhaps the same one-percenters who buy their seats at congressional hearings and go on Private VIP Tours at Disney World. But perhaps it’s just ordinary working people who really need to get into town quickly.
Virginia took hold of ownership design, just like Duke and Disney. The old rule of first-in-time imposed costs in the form of congestion and air pollution. Dynamic tolling forces people to choose between time and money. On balance, maybe carpool lanes with dynamic tolling make the world a cleaner, healthier place. Perhaps the state funnels the new cash to subsidize bus routes, thus getting even more cars off the road. Or maybe it’s just another venue for the wealthy to displace everyone else.
For a final insight into how the principle of first-in-time works as a tool for social engineering, consider ongoing battles over where food trucks and carts can park. Hipster food trucks have been one of the most innovative sectors of the national food economy, often introducing new dishes that have gone mainstream. In 2008 Roy Choi’s Kogi BBQ truck in Los Angeles fused Korean barbecue with Mexican tacos. The resulting standout tacos, and many variations, have since appeared on menus in upscale restaurants.
Even more important than their contribution to foodie culture, food trucks and carts have been a vital pathway for immigrant entrepreneurs seeking to establish themselves in America. Traditional brick-and-mortar restaurants view the rapid rise of mobile food vendors with alarm. Restaurants have to pay rent and utility bills while complying with tougher health and safety regulations. Not surprisingly, because of these higher operating costs, restaurants see the growing number of food trucks and carts parked outside their dining rooms as an unfair form of competition. But what does this have to do with ownership?
It turns out, everything. Restaurants frame the parking debate around first-in-time. They have been lobbying local officials to prevent competitors from parking near already-existing restaurants. Restaurants were there first, they argue, so trucks and carts can’t be. Nearby parking should remain allocated by first-in-time, but first should be defined to exclude food service competitors.
Baltimore County was persuaded, banning food trucks from parking within two hundred feet of a restaurant—effectively driving competition out of busy downtown areas. Chicago adopted the same rule and enforces it by requiring food trucks to carry city-monitored GPS systems. It is no coincidence that Chicago has only seventy food trucks while Portland, Oregon, a city one-quarter its size with no parking restrictions, has more than five hundred trucks. Not surprisingly, their local food scenes are very different. At first glance, where you come down on parking restrictions may well turn on whether you prefer the old-school diner or the fusion taco truck.
More is at stake. Restrictive rules may shield incumbent restaurants and protect the city’s tax base. But they stifle culinary innovation and limit new employment. And they cut off a pathway for immigrant entrepreneurs. This is an important part of what people are fighting about in the debate over who and what counts as first for parking spaces. It’s Johnson v. M’Intosh all over again (“the conqueror prescribes its limits”), with newcomers versus natives. Except this time, the newcomers lose.
The key to keep in mind is that every definition of first-in-time is a form of social engineering that advances some other—often undisclosed—goal. Whoever controls ownership design can change people’s behavior in finely tailored ways that serve owners’ interests, such as selecting for a very specific group of blue-painted fans (Duke), or maximizing profits (Disney), or promoting environmentally beneficial, toll-paying behavior (Virginia). For all these owners, rewarding those patiently waiting in line left too much value on the table. First-in-time was old school and bad business.
What’s at Stake?
A hundred times a day, without giving it any thought at all, we have to figure out accurately which ownership scheme controls the resources we want. Whether getting space at the bar to buy a drink or choosing a place to lay our towel at the beach, we unconsciously ask ourselves, How do I make this mine? Part of becoming a well-socialized adult is developing a fine-grained understanding of which ownership rules apply in which context.
More often than not, first-in-time is still our go-to rule. It’s the default rule when we drive to the supermarket parking lot—we can pick whichever open space we want. To implement any other scheme, parking lot owners need to make the alternative rule crystal clear. Sometimes they’ll stencil names in the pavement or post signs that say BY PERMIT ONLY or HANDICAPPED SPACE. It’s the same on the beach, in the movie theater, at the deli, or waiting to enter the Supreme Court.
Next time you are standing in line, apart from passing the time by wondering whether the people in front are being paid to wait, think about the choices that went into the line’s design. Owners with valuable resources had to decide to allocate that access by line-standing rather than by one of their other available options. They had to decide whether to design a hybrid system that would engineer a particular experience. The bottom line is that first-in-time is a technological and moral choice that owners make to achieve their often-unstated goals, whether it’s to extract your money, increase carpooling, keep out competition, or get you to paint your face blue.
Knowing this, you may ask yourself, How do I use ownership design to get others to behave as I want? Don’t assume old-fashioned first-in-time will advance your interests best. As a parent or teacher, do you reward the kid who speaks up first, or who lines up first, or do you choose to reward some other behavior? As an Airbnb host, should you rent to the first asker, limit yourself to highly ranked guests, or do your own due diligence?
First-in-time has many advantages—it’s easy to manage and appeals to our intuitive notions of fairness and equality. There’s a reason it has been around since biblical times. But it’s a crude tool, vulnerable to being captured and transformed. It can leave money on the table. It can bring the wrong customers in the door. And that’s leading owners to shift their default for how their things become owned.
Sometimes intermediaries like line-standers extract value by cornering resources and reselling them to impatient wealthy bidders. Other times owners themselves initiate the shift. Rather than sell to everyone at the same price, they create a premium experience for the few. By deploying a hybrid system, owners can extract more value from a limited pool of scarce resources.
This ownership alchemy goes far deeper than just transferring money from ticket buyers to ticket scalpers. Line-standing start-ups like SOLD are leading us into a social revolution, a quiet one but a revolution nonetheless, as entrepreneurs realize they can profit by replacing time with money.
Though it is rarely understood this way, the fate of first-in-time is part of an ongoing debate about our society’s core values. Is line-standing the problem or the solution? Should ordinary citizens be able to get in and listen to Supreme Court cases without competing against paid line-standers, or is it more valuable for society that those seats go to lawyers and lobbyists motivated to pay thousands of dollars? Maybe the Supreme Court should reserve seats for student groups. Or auction the seats and use the revenue for guided high school tours of its awe-inspiring building. Or—and this is our view—the Court should implement a different path to access altogether, such as video livestreaming arguments so they are freely available to everyone online. During the COVID-19 shutdown, the Court moved partway there with audio livestream, and the administration of justice did not noticeably falter.
Put another way, every rule for making things mine rewards a different idea about what to value, like the options for the rocking chair we discussed in the Introduction. Old-style first-in-time rewards those who have the time needed to get there first and patiently wait—a currency that everyone holds in equal measure. You have twenty-four hours in your day, just like the rest of us. First come, last served, by contrast, often rewards wealth. It favors those who may have less free time but can pay—or can pay for the time of others.
With this understanding, we can begin to decode the customer service practices of the world’s most successful businesses, like Starbucks with its line-cutting app; United Airlines, where loyal frequent flyers board early; and Walmart, with its “twenty items or less” lines. Enduring businesses are masters at tweaking the conventional understanding of first-in-time so that customers are willing, even glad, to part with their time, their money, or both.
Designing ownership is not like deciding between chocolate and vanilla ice cream. Our most important values are at stake. Quietly, across the economy, owners are shifting the background rules from first to last, from time to money, and from equality to privilege, all to advance their own interests, not necessarily yours. These choices are neither timeless nor inevitable. They do, however, come to define who we are as consumers and citizens in our interactions with each other over the essential goods of modern life.
Chapter 2
POSSESSION IS ONE-TENTH OF THE LAW
The Parking Chair
If you grow up in a snowy part of urban America, you know the drill. Following a blizzard, you trudge outside, identify your car beneath suggestive lumps of snow, and start shoveling. After some heavy labor, you free your car and drive to work. But there’s a problem: the next driver who comes along will gratefully take the spot. Where are you going to park when you return home later? Much of the street is still buried in snow. Enter the parking chair.
Bostonians have long used these space-savers to hold spots they’ve cleared after a heavy snowfall. In Chicago, the system is called “dibs”; in Philadelphia, its “savesies”; elsewhere in Pennsylvania it’s the “Pittsburgh parking chair.” In all these places, a chair holds the spot until the snow is off the streets and normal rules resume. For at least a few days, residents claim control over public parking spots, and city officials defer. Locals are often proud of this informal practice. They all know the unwritten rules, and they aren’t picky: most will respect an orange cone, a vacuum cleaner, a broken ironing board, even a box of Froot Loops—the key is to communicate effectively to other drivers that “this spot is mine.”
Older residents trace the rise of parking chairs in their city back to a moment when cars began to outnumber street parking spaces. According to Brian Mahoney, a lifelong South Boston resident, when he was growing up, “People didn’t have to put things out, because everyone would know whose parking spot it was. We were all generational. We knew everybody on the street.” Southie neighbors helped each other dig out, watched over the street, warned away interlopers, and didn’t need chairs to signal which spot was whose.
Starting in the late 1970s, however, condos began replacing the old triple-deckers, bringing an influx of newcomers. More cars were circling around a fixed number of parking spaces. Some say the Blizzard of 1978 was the turning point. That’s when residents adopted space-savers as a simple way to communicate their possession, and for the most part, neighbors understood the signal. Those who disrespected it faced vandalism or assault.
Even as the parking shortage grew more acute, official Boston looked the other way. Businesses objected because customers had nowhere they would dare to park. Service people stayed away, and houseguests circled. Spaces with parking chairs sat empty, wasted all day, waiting for their “owners” to return. Amid increasing complaints, in 2005, Boston introduced a rule limiting parking chairs to forty-eight hours after a major storm. The reaction was swift. South Boston city councilmember James Kelly vowed to defy the mayor, saying, “The issue speaks to the basic principle of what it means to be an American….Like the gold miner and pioneers, residents have a right to stake their claims.” Southies initially ignored the forty-eight-hour limit, but over the past decade, it slowly gained some traction.
The South End, a wealthier neighborhood across I-93 from South Boston, has taken a different approach. In 2015, responding to pressure from a united front of local neighborhood associations, the city council declared the South End a “space-saver-free pilot neighborhood.” The pilot program lets South End residents call the city to have trash crews come and remove “abandoned furniture” right away—no forty-eight-hour possession. Mayor Marty Walsh supported the change: “The space isn’t your space. You did the work to get your car out…but it’s a city street.” The mayor has a point. After all, most people shovel out their cars because they have to get somewhere. Why should your effort earn you the extra reward of holding the public space empty for you alone?
Reflecting on the conflict, one Boston native, Adam Leskow, diagnosed the rise of parking chairs as part of a struggle against neighborhood change. “In a bigger-picture type of view, I think that this is also a way for the ‘old guard’ to hold onto some sort of neighborhood feel,” he says. “It’s one more thing that the citizens of the city—[who] have seen their longtime neighbors get priced out of their neighborhoods—just want to hold onto.”
Brooke Gliden got caught between the new rules and neighborhood custom. In 2015 she moved to South Boston from New York City. There, if you shovel a space and put out a chair, you lose both your space and your chair. So when she dug out her car, she followed New York practice, leaving the space available for the next driver. Generally, when parking, she tried to be a good neighbor and looked for open spots with no chair. But arriving home late one night, she parked in a space marked by a cone, left after a storm many days earlier. The next morning, written on her windshield in permanent red marker, was the message, “Where is my cone? Did you take it as well?”
Gliden filed a police report but learned that Boston police don’t intervene around parking-chair kerfuffles. She did not back down and, days later, removed another cone from the same space. “There’s no excuse for defacing someone else’s property,” she says. Gliden got off easy. Parking disputes can escalate quickly. Folks who disrespect a cone or a chair have returned to find their doors keyed, windows shattered, or tires slashed. Only when space-savers assault parkers, or shoot at them, as sometimes happens, do police intervene.
The choice over what to do with parking chairs is caught among respect for local customs, the demands of newcomers and merchants, and decreasing public tolerance for violence. For old Southie neighbors, the chair communicates a possession claim. Others, like Gliden, hold to first-in-time. Chairs have never saved anything in Rochester or Buffalo—upstate New York cities that get more snow than Boston. Farther south, Philadelphia launched a #nosavesies campaign, trying a move like the South End’s “space-saver-free” zone. In many cities, the ownership rule remains unsettled. You remove a parking chair at your peril. So what should a chair in the street mean?
There is no right answer.
Possession forms a secret language, one we pick up as children and that marks us as well-socialized grown-ups. Like any language, possession is in constant flux, with people, businesses, and governments all jostling to reshape its terms—far beyond parking chairs. Hundreds of times each day we unconsciously evaluate possession claims in parking lots, cafeterias, elevators, playgrounds, everywhere. These claims occur mostly through silent signals, deference, and custom. Our understanding of them determines where we sit, stand, and move, and how we interact with valuable resources in our daily lives. This chapter helps decode the signals.
On a small scale, neighbors, entrepreneurs, and governments deploy the symbols of possession to push us around in ways we don’t even notice. On a larger scale, political leaders leverage our instinct for possession to justify wars and conquest. In the end, possession is a powerful tool to shape reality as owners would like it to be. These rules of possession are often not the law—they are more compelling than law.
Sandboxes and Shopping Carts
Why do Southies feel justified slashing tires? Their reactions reflect more than just casual disagreements with outsiders. The claims may be based partly on being first in time (Chapter 1), or on productive labor (Chapter 3), but possession establishes their ownership. As Carol Rose, a leading property scholar, writes, “The useful act of shoveling snow does not speak as unambiguously as the presence of an object that blocks entry.”
Think for a moment about times when someone took “your” regular spot in the church pew or at an exercise class. You likely did not respond violently, but recall how you felt.
Claims based on physical possession of a thing—This is mine because I am holding on to it—activate our most primitive understanding of ownership. And yes, we intend the adjective primitive literally here. Possession is a primal instinct rooted in animal behavior and hardwired in our brains. It justifies much of what we claim as ours in everyday life.
The drive for physical possession is a core part of human psychology and emerges in the earliest stages of child development. Near the end of their first year, infants in every culture begin showing a strong sense of possession for specific objects, such as blankets. These “transitional objects” provide security as infants start separating physically from their mothers and begin crawling. For babies, the objects are extensions of themselves. By eighteen months, mine is an important part of a child’s vocabulary. Many of the tantrums we associate with the terrible twos are fights over possessing things.
Signaling physical control over an object is crucial to the emerging sense of self and independence. If a doll or truck is mine, then it is not yours or anybody else’s. Toddlers are relentless in their struggle to get ahold of what they want. These childhood battles are where humans start learning how to assert and defend our stuff, while we begin to understand and defer to others.
The urge to possess goes beyond early childhood development. It’s core to adult behavior, too. Nobel Prize–winning economists Daniel Kahneman and Richard Thaler showed how the power of “I’m holding on to it” affects the value people place on ordinary items. In a now-classic experiment, they gave some students nondescript coffee mugs, then asked how much cash they wanted in exchange for giving them up; they gave others cash and asked how much they would pay to acquire an identical mug. The prices should have been similar. After all, the mug was nothing special. In this experiment, it shouldn’t really matter whether you start out holding the mug or holding the cash.
But that’s not what happened. Time and again, sellers thought the mug was worth more than double what buyers would pay, $5.78 versus $2.21. Hundreds of clever experiments have shown this discrepancy using chocolate bars, basketball seats, lottery tickets, music albums, and more. Chimpanzees and capuchin monkeys also demonstrate this behavior.
All show the same basic psychology: as soon as you physically possess something, it becomes more valuable than it was the moment before. Your attachment transforms its value, and you demand more to give it up than you would have paid in the first place. It’s no longer a case of just selling a coffee mug. You’re now selling your mug, giving up a part of yourself. And that comes at a premium. Thaler called this the “endowment effect.”
The endowment effect shapes many everyday behaviors. Think about the last time you were in the checkout line at the supermarket with your shopping cart. Imagine a stranger had come up, peered into your cart, taken out the cereal box, then looked again and grabbed the carton of milk. This seems insane. It never happens (although we did come across one example during the panicky early days of COVID-19: toilet paper filching). You would probably shout at the person, “What the—what are you doing? That’s mine!” But why are the cereal box and milk carton yours? You haven’t bought them yet. What makes you so confident, even though your physical possession is not legal ownership?
Retailers have always understood, and taken advantage of, this possession instinct by creating conditions where customers can get attached to products for sale. The open floor plan and managed chaos at Apple stores is no accident. Staff are instructed to make customers feel welcome, letting them stay and play with the iPhones, iPads, and other cool products for as long as they want. As customers develop a sense of possession, as their physical connection deepens, their estimation of the iPad’s value goes up. “That iPad” becomes “my iPad,” and the asking price no longer feels so steep.
The psychology of possession is also part of why clothing stores encourage customers to use fitting rooms and car dealers encourage test drives. After you start wearing new clothes or driving a new car, it’s easier to imagine them as yours. It’s why Zappos makes it so easy for you to try on a variety of shoes and mattress-sellers give you a six-month free return period. This is also why some companies ask you to pay only after delivery. If it feels like it’s yours, then parting becomes more difficult. First you get physically attached, then you value the item more.
When it can, the law generally piggybacks on our gut instinct for physical possession. Consider the things you carry around every day: your wallet, phone, or backpack; your clothes or comb; this book when you put it down on the coffee shop table. How could you prove that any of it was yours if someone started to carry it away? The answer, perhaps surprisingly, usually comes back to physical possession. Nothing more. If I take your book, the law presumes your ownership, based simply on your possession prior to mine. And that’s true even if you are a thief who stole the book from someone else. Your prior possession beats mine.
This rule also drives another vital set of economic relationships. Think about when you give your clothes to the dry cleaner or your car keys to the parking valet. What gives you confidence you’ll get your suit or car back? The answer is grounded in your prior physical possession. You don’t have to rely on contracts, deeds, or court records to prove that you are actually the legal owner. All you need is a claim check, which shows only that you were holding on to the thing before you handed it over. Lawyers call this bailment—when you keep ownership of something but transfer physical possession of it for a particular purpose and a limited time. We hand valuable stuff to strangers without a moment’s thought, entrusting them with our goods, then they give them back, no questions asked.
Confidence in the meaning of physical possession enables a tremendous amount of useful economic activity. It means we don’t have to carry around a pocketful of receipts for our books, sunglasses, and other stuff. It’s why a pickpocket doesn’t own your wallet when it’s lifted from your pants; a trespasser doesn’t own your land as soon as they set foot on it; and a finder doesn’t own your watch the moment you drop it. “Finders keepers, losers weepers” sounds catchy, but law and practice say the opposite. The real rule is “Finders give it back,” an experience all of us have had many times in our lives. Most people try to give things back to the prior possessor, most of the time.
Physical possession provides a super-simple, time-tested, low-cost, easy-to-verify method for resolving conflicts: all else equal, the person who was holding the thing earlier usually wins over whoever holds it later. But not always.
Backyard Bandits
Back in the 1980s, Don and Susie Kirlin bought several adjoining lots on Hardscrabble Drive in Boulder, Colorado, with stunning views of the nearby Front Range of the Rockies. They were careful planners who left the lots undeveloped with the intention of selling them later to support their retirement. After growing in value to a million dollars, the land seemed a shrewd investment. Or so the Kirlins thought.
Richard McLean, a former mayor of Boulder and a county judge, and his wife, Edie Stevens, lived next door to the vacant lots. For two decades, they had openly used one-third of the Kirlins’ land, treating it like their backyard. They regularly held parties there, stored firewood, and maintained “Edie’s Path” across the lot. To the outside world, McLean’s physical possession of the land looked like ordinary ownership. Anyone who didn’t know the actual lot lines would have assumed the land belonged to McLean and Stevens.
In 2007 they tried to remove all doubt, suing for title to “their backyard.” The Kirlins were shocked. McLean and Stevens were trespassers on their land, and they had the audacity to assert a claim? They were even more shocked when the judge sided with McLean and Stevens. The Kirlins weren’t alone in their outrage. Soon after the decision, McLean and Stevens received an anonymous package with a bullet and a threat, “Back in the Old West we had a way to deal with your kind.”
But the threat was misdirected. In the Old West, physical possession claims were even stronger and more frequent than they are today. Back then the settlers who lived on and worked the land sometimes aimed bullets at absentee owners asserting claims based on distant, unreliable official records. Surprisingly, a lot of landownership in America traces back to illegal squatters in the 1800s who banded together in “claims clubs” and successfully pushed territorial and early state legislatures to ratify their land seizures. In much of the world today, this is still standard practice.
McLean and Stevens were relying on the law of adverse possession. This is an ancient rule, appearing four thousand years ago in the Code of Hammurabi and likely in existence earlier still. The ownership maxim that anchors this book chapter—Possession is nine-tenths of the law—traces back to this old law.
The rule from back then is the same rule today, more or less. If people actually enter your land without permission, then openly and continuously possess it for long enough (eighteen years in Colorado), they can claim it as their own. Before eighteen years, they are trespassers, and you can repel them—your home is your castle, after all. States with stand-your-ground laws may even permit you to use lethal force when a stranger wrongly enters your land, even if you face no mortal threat and retreat is possible. But if a trespasser succeeds in entering your land and gets established there, then the rules shift; you can no longer use force but must go to court to evict the possessor, a potentially lengthy and costly process. If you fail to act, and enough time passes, the trespasser automatically becomes the new owner. A lawsuit like the one against the Kirlins simply confirms the facts on the ground: physical possession has ripened into legal ownership.
This rule explains the small bronze plaques in plazas and wide sidewalks all over American cities bearing opaque messages like PRIVATE PROPERTY, PERMISSION TO PASS REVOCABLE AT ANY TIME. By giving explicit permission, owners ensure that pedestrians’ sidewalk use is not “adverse.” In the future, the owners may be able to reclaim that land and change its use.
Columbia University, where Heller teaches, goes a step further. It physically closes the gates to College Walk on a single quiet Sunday morning during the summer, not for maintenance purposes but to demonstrate that it can keep you out and is granting permission for you to enter. Rockefeller Center closes its plaza the same way, along with many other institutions trying to protect private ownership of seemingly public spaces. Even more than the plaques, whoever has the power to close the gates shows the world, This really is mine. Asserting physical control helps defeat claims based on adverse use by the public.
Every year our students are shocked when they learn about adverse possession. It seems unfair, looks like theft, and sounds so primitive. The Kirlins certainly felt abused. But then about a dozen students out of every hundred slowly realize that their families are unwittingly directly involved in real-life adverse possession dramas. Are neighborhood kids cutting a path across your yard? Who’s taking care of the rosebushes alongside your house? What does the deed say about that shared driveway? Does your fence really track the property line? Though few disputes escalate into court battles—most neighbors are not deviants—this is not an esoteric problem.
Adverse possession reflects the power of physical connection, an urge rooted deep in human psychology. As Oliver Wendell Holmes, Jr., an esteemed Supreme Court justice, wrote back in 1897:
A thing which you have enjoyed and used as your own for a long time, whether property or an opinion, takes root in your being and cannot be torn away without your resenting the fact and trying to defend yourself, however you came by it. The law can ask no better justification than the deepest instincts of man.
In essence, this is the core of the argument for McLean and Stevens. They had grown attached to their extended backyard. They acted like owners, and to the outside world, they looked like owners. By contrast, the Kirlins’ ownership seemed relatively remote and abstract.
While we value ownership, as a society we have often rewarded active physical possession even more. And for good reason. In general, compared with absentee owners, adverse possessors defend their claims more vigorously, are easier to identify, and put land to developmental uses that our culture esteems. Environmentalists can’t win adverse possession claims—keeping land in its natural state does not qualify. In America, transforming the land through actual physical possession can win over paper deeds, court records, and the retirement plans of patient investors.
Physical possession matters, but it’s not the only thing that matters. Today we have much more accurate and cheaper-to-access official ownership records than people did at the time of Hammurabi or the Old West. And today, as a society, Americans do value passive uses of land—for environmental conservation or investment purposes—on par with active uses like McLean and Stevens’s backyard garden. Indeed, public outrage at the Kirlins’ loss prompted the Colorado legislature to make adverse possession cases harder to win. The state now gives the judge discretion to order adverse possessors to pay market value for the land they acquire, a shift that reduces possessors’ motivation to make a claim in the first instance.
Even McLean and Stevens backpedaled after winning at trial. While the case was on appeal, they settled with the Kirlins, keeping just Edie’s Path alongside their house, about a third of the lot the judge had awarded them. Why did they give up the rest? Don Kirlin speculates, “Their friends abandoned them. They want to try and attempt to regain some of their stature in the community.” Recall that it was McLean and Stevens, not the Kirlins, who received the bullet in the mail.
Physical possession may have instinctive roots, but if you push its boundaries too far, the community pushes back, with neighbors gossiping “How rude!” Law matters, but reputation often matters more. So today, even when adverse possessors have good claims, they rarely press them in court and win even more rarely, not just in Colorado but across the country. As a result, in current American practice, adverse possession has been dialed far down from nine-tenths of the law.
Trails of Tears
The Hardscrabble Drive dispute is one small instance of a larger struggle. It’s no exaggeration to say that human history is a series of adverse possession conflicts writ large. Conquests, genocides, historical injustices, and dispossessions create new land claims. Over time these brutal, profoundly destructive events become the basis of ownership. It’s not pretty. Nor is it fair. But it’s everywhere you look.
When you buy a home, your ownership is traced through the chain of title—the record of sellers and buyers of that parcel going all the way back to the origin of ownership. Often that chain starts in a grant from the American government or a state following the conquest of Native peoples. Native ownership is erased from the records. To give just one example, following the Indian Removal Act of 1830, federal soldiers forced Native Americans from the Cherokee, Seminole, and other tribes in the Southeast to leave their ancestral lands for resettlement in Oklahoma. This brutal march, which left many dead along the way, became known as the Trail of Tears. Why don’t descendants of Native survivors still have a claim to the North Carolina lands that their families were forced to leave?
The unsatisfying answer is that current ownership of that land is based on more than 170 years of occupancy, dating back to white settlers who were given control after soldiers forcibly removed the Native Americans. Ultimately this claim is rooted in a version of adverse possession and justified by the long passage of time. This is true not just in North Carolina but for virtually every plot of land in the world.
The significance of physical possession was one of the most contested issues after the fall of the Berlin Wall, when Communist countries reintroduced market economies. Working in the region in the early 1990s, Heller advised many postsocialist governments on how to create the legal framework for private property. Government leaders had to decide between pre-Communist owners (and their heirs) demanding return of confiscated property and current occupants trying to stay in their homes. How to respond to a Hungarian living abroad who says, “The Communists killed my family and put their loyalists in our Budapest home”? How to answer an elderly Jewish claimant, faded deed in hand, who says, “The Nazis took this Warsaw apartment from me and my family in 1942”? Aren’t we compelled to right the wrongs of Communism and Nazism?
This is a heartfelt argument. But as we’ve seen, ownership is always a choice among competing narratives backed up by the state’s coercive power. In the decades after the expropriations, generations of Hungarians, Poles, Czechs, and Russians raised their families in these apartments—not fundamentally different from North Carolinians today. Most of these occupants were just ordinary families who did not personally dispossess the previous owners. They were generally renters, told by Communist governments where to live. Surely their decades of actual physical possession, along with their own suffering under the Communists, their family ties to these homes, and the reality that they had nowhere else to go should carry weight against faded deeds held by faraway heirs.
Faced with this dilemma, postsocialist governments mostly left current occupants in place, favoring their claims over those of prior owners. Why? In part, their decision aligned with Justice Holmes’s caution: long occupancy “takes root in your being and cannot be torn away without your resenting the fact and trying to defend yourself.” By converting mere physical possession into outright ownership, emerging governments transformed hundreds of millions of apartment dwellers into instant advocates for market transition. Even Communist Party functionaries (apparatchiks), who had often seized the best apartments for themselves, suddenly had a material stake in capitalism’s success.
Leaving current occupants in place did not mean freezing out prior owners entirely. Ownership design rarely requires an all-or-nothing choice. In Central and Eastern Europe, governments offered a range of compensation for expropriated property—cash, vouchers, corporate shares, sometimes just a public apology. Each government chose its own distinct path, responding to local capacities and values. The point was to jump-start markets rather than tying up courts to seek a precise measure of justice for each prior possessor’s heirs. Kicking out existing occupants would have frozen nascent real estate markets and ensured mass opposition.
The list of conflicts over land possession is as long as the Earth is large and as old as time. Consider conflicting claims today in Jerusalem between Israelis and Palestinians, in Havana between current residents and Miami exiles, in Kashmir between Indians and Pakistanis, in Crimea between Russians and Ukrainians. Physical possession is powerful and not always aligned with abstract notions of historical justice and morality.
The shadow of adverse possession falls over cultural objects, too. Can Iraq reasonably demand return of Babylonian sculptures from the Metropolitan Museum of Art in New York? Should Egypt be able to claim the return of mummies and statues from far-flung collectors? The same can be asked of claims by China, Cambodia, Greece, Peru, and Benin for treasures looted from their ancient civilizations. Is art seized from Holocaust victims different merely because it was taken from identifiable victims?
The story of modern international law—including the founding of the League of Nations and then the United Nations—has revolved substantially around efforts to stop countries and people from grabbing physical possession in the first place. Conquest and expropriation are now unambiguously illegal under international law. But armies and looters don’t always listen, and time works to their advantage.
We have no neat or simple answer to Might makes right. All we can do is note that one blunt equation often governs the fight to control scarce resources: Possession + time = ownership.
Sorry, This Seat Is Taken
Most claims of possession don’t actually turn on physical control. They can’t, for the simple reason that it is impossible to hold on to everything you want to own, all at once—though little kids will try. We need ways to communicate Hands off, that’s my stuff. This requires adding symbolic claims of possession to physical ones, a challenge that takes us back to the parking chair and before that to the basics of animal territoriality. In this realm, possession drops even further from nine-tenths. As Rose argues, it “amounts to something like yelling loudly enough to all who may understand. The first to say, ‘This is mine,’ in a way that the public understands, gets the prize.”
And this is true not just for humans. The chirp, warble, and whistle of birdsong that delights many a spring hiker communicates something quite different to its intended bird audience. Sometimes birds call to mark food sources, as in the 2003 film Finding Nemo. The threatening flock of seagulls caw “Mine! Mine! Mine! Mine! Mine! Mine! Mine!” as they try to eat Marlin and Dory while encircling Nigel the helpful pelican. More often, though, scientists have found that birds sing to mark territory and attract mates (and they do so with regional accents). The calls of a red-breasted robin may sound sweet, but to his fellow robins he’s shouting—imagine a Southie accent here—“Hey, Mister, back off! This is my wicked awesome territory. Stay away or else!” Birds want to control more resources than they can physically occupy. So they sing.
When dogs on a walk seem to take forever choosing just which tree or post to pee on, they’re symbolically claiming their territories and decoding those of others. Hyenas also pee to mark their territories, rhinos mark theirs with poop, bees use their scent glands, and bears rub against trees to make visual marks. But over time these symbols decay and become uncertain. In the law of the jungle, accurately placing and decoding the signals of possession is a life-or-death matter. Is the scent or mark fresh? Does it come from a higher-status animal? If you guess wrong, will you be eaten?
Back in the human world, this unspoken language has a simple three-part grammar. Imagine you’re in a crowded movie theater, the film is about to start, and you see a napkin on the back of one of the few remaining seats. The conversation inside your head may go something like this: (1) Identification: I know a jacket saves the seat, but a napkin? (2) Evaluation: Even if the napkin is a signal, nah, it doesn’t hold the last few seats. (3) Action: No one will mind if I sit here or maybe Whoa, you’re scary big, sorry, take the seat. In South Boston, Brooke Gliden engaged in this possession dialogue: she saw the cone and understood its intended meaning, but chose to ignore it and had her windshield defaced.
A challenge for understanding symbolic possession is that the language has dialects, and they vary at all three stages. In some New York City bars, a napkin on the glass signals to fellow bargoers that you are coming back to your seat and tells the bartender to save your drink. In Wisconsin and parts of Pennsylvania, that same napkin means you are finished with both seat and drink. In parts of Europe, it means “Don’t bring me another beer unless I ask.” If you speak the wrong dialect of possession, the sanction may be a padded bill, a lost seat, or a bar fight.
The bar is only one of dozens of venues for seat-saving. Everyone saves seats—at the movies, in church, at Alcoholics Anonymous meetings, on the train, for the Disneyland evening parade, or in the bleachers at the baseball game. Every year at the State of the Union address, some members of Congress arrive hours early to save high-visibility aisle seats so they can be seen on television high-fiving the president.
People tailor their signal to the context. To say “This seat is taken,” they may use a full popcorn carton at the movies or an embroidered pillow at church. At Phish concerts, people use colorful tarps to stake out spots. Usually seat-savers meet no resistance. But sometimes, as the resource becomes scarcer, conflicts erupt—even among otherwise mellow Phish fans, when the tarps get too big.
You have certainly been on both sides of seat-saving disputes. When do you respect the jacket, pillow, or tarp? A fiercely passionate debate today revolves around Southwest Airlines and its open seating policy. Under the policy, people board in groups A, B, or C (generally determined either by how quickly you check in the day before your flight or whether you paid an extra fee to assure entry into group A). Once people enter the plane, they can take any open seat. Group A boarders have more choice than those in group C, who board last and generally face only middle-seat or far-back options.
But sometimes early boarders try to save seats for friends and family in groups B or C farther back in the queue. So intense are the resulting conflicts that Psychology Today ran a story headlined “What Would Buddha Do on Southwest Airlines?” You may not be surprised to learn that, according to Allison Carmen, the story’s author, the Buddha would neither save seats nor judge those who do: “I doubt he would worry much about the location of his seat. He would probably even bless the passengers who saved the seats for their friends.”
In any event, Stu Weinshanker is not the Buddha. He is six-foot-two, a sales rep, a frequent flyer, and an apostle of physical possession. He pays Southwest a fifteen-to-twenty-five-dollar early bird fee, which lets him board toward the front of the queue, in group A. On a flight to Las Vegas, he and his wife found their perfect spots—exit row, aisle seats across from each other—with no one sitting there. Perfect, except for an iPad on one of the seats. A passenger sitting in a middle seat had placed it there and told Weinshanker she was saving the seat for her boyfriend, who was boarding about one hundred passengers later with group C riffraff.
Explaining that Southwest has an open seating policy, Weinshanker politely handed the iPad to the woman, suggested she try saving the window seat instead, and sat down. When her boyfriend boarded a few minutes later, the woman with the iPad burst into tears, saying her neighbor had intimidated her, according to a USA Today story on the encounter. By placing the iPad on the seat, the woman had symbolically signaled her possession. Weinshanker had understood her signal perfectly well and, by moving the iPad and sitting down, rejected it.
So who’s the jerk? The seat-saver or seat-sitter? Is symbolic possession (iPad) or physical possession (butt in seat) the rule for seating on Southwest?
The debate about this conflict is shockingly robust. Siding with seat-sitters, roughly half of online commenters criticize “seat cheats,” “seat-hoarders,” and “cheapskates.” The most vitriol is directed at group A boarders who try to save whole rows, especially prime exit rows, for group C travel companions. The other half of the commenters admonish Weinshanker-sympathizers to “chill,” “find another seat,” “fly another airline if this stuff bothers you,” and “#firstworldproblem.” In other words, be the Buddha.
Where you stand on possession may depend on where you sit.
Oddly, few passengers direct their anger at Southwest, which cultivates a reputation as a friendly airline, yet designs its open seating policy to pit passengers against each other. Southwest is hypervigilant about not admitting that it allows seat-saving and equally careful not to say it forbids the practice. The airline is a master at playing all sides of the possession game. Southwest could resolve the conflicts in a minute: it could announce a “no seat-saving” rule. Or “no seat-saving in exit rows.” Or “no seat-saving in the front half of the plane.” Or saving one seat is fine. Or saving a row is okay. Or it could reject both symbolic and physical possession and instead assign seats like every other airline. Southwest could adopt just about any seating rule it wanted to. It chooses not to do so. Why?
In part, Southwest profits from open seating because passengers board more quickly than they do with assigned seats, so the planes spend more time in the air. And it profits from early-bird boarders like Weinshanker who are willing to pay for boarding in group A. In addition, and this is key, strategic ambiguity about saving open seats lets Southwest simultaneously achieve a trifecta of corporate goals: telegraphing a distinctive, easygoing brand reputation (“choose your seat”), keeping repeat customers reasonably satisfied (“save a seat”), and maximizing revenue (“less time on the ground”). Seat-savers feel they are getting something for nothing—an extra bonus value for their “bargain” seat. It’s as if Southwest studied the coffee mug experiments and then designed the boarding process so many passengers would feel they have gained a special endowment, with its associated higher value, once they have reached their seat and saved another—like a world with all sellers, no buyers.
Southwest’s strategy is reminiscent as well of the Knee Defender story from the Introduction. There we saw that airlines sell the wedge of seat-reclining space twice, leaving passengers in front and back to sort out the resulting conflicts. Southwest creates a similar type of mine versus mine battle, pitting iPads versus butts in seats. It’s symbolic possession against physical possession.
In practice, the iPad usually holds the seat. Later-boarding flyers understand the unspoken language of possession and mostly show respect. But boarding a Southwest flight can have unsavory subtexts as well: Are men more often saving seats and hoarding armrests and women giving way? Is seat-saving a tool for seatmate shopping—and a cover for discrimination? In an environment where almost no one knows the actual rules, passengers experience anxiety about seating as a personal failing. Most people want to be good sports, so the “nicer,” or less privileged, party continues toward the worse seats farther back—except perhaps in the coveted exit rows, where passengers’ silent negotiations may break down.
Open seating is Southwest’s airborne version of the law of the jungle, with iPads and jackets instead of scent marks and scratches on trees. As one flyer succinctly put it on an online Southwest community board, “If you want to save a seat on Southwest, you say ‘This seat is saved.’ If someone wants to sit there, then there is nothing you can do to stop them, and your saved seat is now not saved any longer.” But whatever the outcome, it’s the result of an ownership strategy Southwest has put in place for its own benefit. Intentional ambiguity works to Southwest’s advantage; millions of micronegotiations between passengers resolve most tussles.
But not all of them. In practice, Southwest pushes resolution of the sharpest conflicts onto flight crews. “It’s something that at times has put our flight attendants in a difficult position,” says Audrey Stone, president of Southwest’s flight attendants union. Seat-saving conflicts arise on every flight, and when they do, Southwest flight attendants often respond by being friendly to all and helpful to none. They won’t intervene to assist a passenger claiming that a jacket saves the seat, and they won’t rebuke a passenger who moves the jacket and sits in a “saved” seat. Flight attendants limit their role to policing the punishment step of the possession dialogue, ensuring only that irritation and sharp words do not escalate into open violence.
Keep in mind that Southwest, not Weinshanker nor other group A passengers, owns the seats. The airline will continue to rely on deliberately ambiguous ownership design until and unless it becomes too costly—if, say, too many fed-up customers switch airlines or flight attendants stage a work slowdown. Then Southwest may ratchet down symbolic possession (“early boarders can hold just one extra seat”).
If the number of fistfights rises and Southwest still chooses not to act, then federal regulators could step in and order Southwest to remedy the problem, perhaps by assigning seats. The FAA, and not just the airline, can always choose to ignore symbolic possession or replace it altogether if another rule suits its needs. As with parking chairs in Boston, we can often find layers of ownership rules. People create symbolic possession languages among themselves, with businesses and governments imposing increasingly formal legal rules from above—like a series of nested dolls.
Secret Savers
Usually you know who is trying to communicate Back off, it’s mine, like the Southwest passenger saving the aisle seat. But possession signals are often deployed anonymously—and the person claiming possession may not be whom you expect.
Think about your last vacation by the pool or beach. When you sought out a reclining chair, many were probably taken, with magazines and towels strewn on them but no one in sight. Perhaps you passed by, frustrated, but were not prepared to risk a confrontation by moving the towel and taking a chair for yourself. Might it change your mind if you knew this scene of symbolic possession was highly deceptive?
Now and then the resort’s chair attendants are running a covert side business for in-the-know guests. Pay the attendants, say, twenty dollars per recliner, and they quietly reserve you chairs early the next morning, creating a realistic tableau of beat-up magazines, plausible summer novels, and pool toys. The objects signal to vacationers Another guest claims this recliner and—crucially—reassure hotel management Nothing amiss here, just our valued guests sorting it out among themselves.
Profit opportunities for self-appointed intermediary “owners” arise when the ultimate owner isn’t paying close attention. Look around, and you will start noticing microentrepreneurs—like the pool attendants—creating businesses based solely on their close attention to the cues for symbolic possession, not on any actual ownership. Pool attendants monetize the maxim that Possession is nine-tenths of the law, deploying its signals for a fee.
The people who run resorts are well aware of chair hoarding, both by poolside entrepreneurs and by guests—either way, their customers complain there’s nowhere to sit. The issue crosses national borders: if you credit the international tabloids, British vacationers in Spain think that German tourists are the recliner-hoarders, and Germans assert the opposite. According to Carolyn Spencer Brown, editor-in-chief of CruiseCritic.com, chair-hogging on cruises is “the hottest issue next to bringing alcohol on board. People get really unhinged. They’re paying for vacation, others are abusing the system and it’s not fair to anyone.”
With scarce vacation time, people at resorts and on ships take their waterside recliners seriously. Data back this up: 84 percent of respondents to TripAdvisor’s Beach and Pool Etiquette Survey said they get agitated when others save beach or pool chairs by leaving belongings on them. And 86 percent think chair-hogging for any longer than an hour is unacceptable. But only 37 percent think there should be a thirty-minute limit on saving seats. Vacationers’ patience runs out a little after one half hour.
With data in hand and empty chairs in view, what did Carnival Cruises do? It dialed down the duration of symbolic possession claims by having pool attendants place time-stamped notices on unoccupied, saved recliners. After forty minutes, employees scoop up people’s towels, magazines, and other detritus of symbolic possession. They free the chair. The response from paying customers has been “overwhelmingly positive,” according to Carnival. Norwegian Cruises implemented a dot system, limiting away time from a dotted chair to forty-five minutes. The Water Club at the Borgata in Atlantic City has taken it up yet another notch: having attendants create a wait list for saved recliners, remove possessions after thirty minutes, and text the next guest in line that a recliner has become available.
This redesign of symbolic possession is big news in resort management, but it is terrible from the enterprising attendants’ point of view. The least empowered, lowest-paid employees face an increased workload, and some lose their under-the-table side business altogether. They have fewer friendly chats with guests and more complaints from displaced chair-hoarders. Instead of engaging in tip-generating interactions, they walk around with clipboards, logging times and storing belongings.
Every ownership system has trade-offs. For owners of crowded resorts with complaining guests, dialing down symbolic possession is likely a win. They shift chairs from passive to active users and capture more value through happier, repeat guests—but only if they calibrate the new ownership scheme just right. Time limits focus customer frustration on the resort’s rules and the staff who implement them. For business owners, the “it’s out of our hands” quality of symbolic possession cuts in its favor, so it can take quite a high level of customer dissatisfaction to catalyze change. Unlike Southwest, Carnival decided it could no longer afford to offload resolution of many small contentious interactions onto guests.
Even if the ultimate owner does not step in, the language of possession continues to evolve. Why? Because all symbolic possession claims have some physical component—a jacket, magazine, or blanket. Some thing. But things do not speak directly. They need to be interpreted, and their meaning is always up for revision. Boston parking chairs hold the spot, but do they hold it for a day after a snowstorm or a week? On Southwest, can a single passenger save an entire exit row? People, like birds and lions, often push the boundaries of possession, and others push back.
On crowded New York subways, riders have long used backpacks to hog multiple seats. Polite strap-hangers may ask, “Are you holding that seat for someone?” More determined ones just move the backpack and sit, with a cursory “Okay?” One version of this is man-spreading, in which passengers, usually men, claim two or more seats by widely spreading their legs while they sit. The subway responded by posting pictographs of man-spreaders and followed up with rules threatening fines and arrests. But you’ll rarely see subway police enforcing the rules. When possessors push boundaries, the real punishment usually operates at the layer of scoffs and sighs.
Recently, a sandy version of man-spreading appeared on New Jersey beaches—beach-spreading. Beachgoers are staking out ever-larger footprints, arming themselves with a wide range of beach products, from tents and coolers to towels and grills. One party member comes early, claims a prime spot, spreads out the stuff, and leaves. Eventually others show up to enjoy the encampment. So closely spaced are these islands of gear that casual beachgoers may not be able to sit anywhere near the shoreline. Can they squeeze in between the cooler and the beach chair? Hard to say. The conflicts are growing more acute: as beach-spreaders are pushing the boundaries of possession, rising sea levels are shrinking New Jersey beaches. Local residents pay for lifeguards and beach upkeep and get mad when beach-spreaders keep them away from the water.
Regional variations in beach possession symbols matter even more in the COVID-19 era. That’s why White House coronavirus adviser Deborah Birx urged beachgoers to defend circles of sand around their umbrellas: “Remember that is your space, and that is the space you need to protect.” She was arguing for uniform beach spacing nationwide. Bad ownership design can have deadly consequences in New Jersey, Florida, and elsewhere.
As we saw with Carnival Cruises, owners can try to dial down possession by changing the meaning of the symbols. One approach is imposing time limits. But that takes sustained enforcement. When Boston tried to limit parking chairs to two days after a storm, Southies mostly ignored the new rule. Chairs do not fold up by themselves after forty-eight hours. For people to associate the signal (parking chair) with the limit (expires forty-eight hours after a storm), the city would have to deploy teams of sanitation workers to time-tag chairs and then engage in relentless chair-collecting.
A second approach is to limit allowable categories of possession symbols. That’s what some New Jersey towns have been trying in the face of beach-spreading. Seaside Heights imposed limits on large tents. But checking tent sizes is costly. So some towns have adopted easier-to-enforce approaches like prohibiting certain possession symbols altogether. Belmar introduced legislation simply banning beach tents. “It’s to the point that it looks like tailgating at MetLife stadium,” Matt Doherty, the Belmar mayor, said. “And I love tailgating at MetLife stadium, I really do. It’s just not what we’re looking for on the beach.” Manasquan took it a step further, adding a ban on grills. Seaside Heights banned “serving trays, warming trays, pots, pans,” and other food preparation “devices.”
Every time owners undercut existing symbols of possession, though, they increase the role of some other ownership rule, sometimes with surprising consequences.
Surf and Turf
The systems of possession that endure are often those that are most fiercely defended. If you are reading this book on a beach vacation, you may see families agreeably jockeying for sand around you. But look out at where the waves are breaking. There, struggles for possession are often not so polite.
Along the California coast, surfers have a reputation as mellow dudes, but the reality can be far different. Certain surfers claim the best beaches for the community of locals. Everyone else is a “troll” (outsider) or “kook” (amateur). At Lunada Bay Beach, just south of Los Angeles, the Bay Boys—all middle-aged men, “spoiled trust fund babies” to critics—have physically monopolized the beach for decades. The big waves are powerful, uncrowded, and tempting. But if you, as an outsider, enter the water, you will be surrounded, harassed, and maybe assaulted. The surfers’ friends may roll clods of dirt down the cliff as you try to climb up from the beach. Your car may be vandalized with surf wax and sand. To coordinate their attacks, the Bay Boys built their own stone fort on the bluffs above the beach, with an ice cooler and a sign etched in the table, RESPECT THIS PLACE.
As far back as 1991, the Los Angeles Times reported, “The area is known as a war zone of sorts.” Local surfers have been unashamed about defending their possession: “Too many damn surfers, not enough waves. If we let every nice guy surf, there’d be a hundred guys out here. You have to nip it in the bud. The reason it’s not crowded is that people protect it.” Another says, “We’ll burn you every single wave.”
Jordan Wright tried to surf Lunada Bay, protected by his L.A. County sheriff father, but was driven away. “It’s run like an organized crime or racketeering outfit,” Wright said. Surfer Cory Spencer said, “I worked South Central for the LAPD, but it took time to gain the courage to go down” to Lunada Bay. On his second wave, a Bay Boy attacked him: “He was 75 yards away on the wave behind me. We had plenty of space, but he tried to spear me with his board…and he left a nice little slice in my hand,” Spencer said. Malibu can be just as rough, according to surfer Johnny Lockwood, who notes, “I had dreams I’d come to California and everything would be groovy. There’s this sort of under-the-wire terrorism. It’s like dealing with warlords.”
Outsider surfers staged a protest, renaming Lunada Bay as Aloha Beach and protecting each other by surfing en masse. They were asserting an alternate claim to be the rule-making surfer community, able to enforce their own possession rules. That worked for a day. But the Bay Boys regained iron control. According to a local police officer, “It is like a game on the schoolyard to them and they don’t want you playing on their swing set.” Expanding the community to include trolls and kooks is hard when existing possessors play rough.
Over the years, the police and local governments have tried to open Lunada Bay, Malibu, and other surf beaches via an escalating series of strategies: webcams, lawsuits, fines, and arrests. More recently momentum seems to be picking up to assert public control and create a new, more inclusive community of surfers. The new police chief at Lunada Bay sent patrols to the bluffs four hundred times in a single year. The California Coastal Commission, a no-nonsense statewide regulator, forced the Bay Boys to dismantle their stone fort.
But apparently the Bay Boys later rebuilt it. Lawsuits against them are continuing. It makes sense that possessors fight hard to keep self-serving rules in place. But why has the government tolerated the existing rules for so long? That’s not quite the right framing. The crucial ownership design question always is, compared to what? If governments crush local rules, they have to commit resources to craft, impose, and enforce a more public-regarding ownership scheme. Otherwise we may end up with a free-for-all. The net result may be trolls and kooks crowding the waves, crashing into each other, no one able to get a clean ride. Possession may be a violent and wasteful strategy, but it can help manage a scarce resource.
To illustrate this last point, consider Maine lobsters. Have you ever wondered how, year after year, restaurants can offer a steady supply of lobster rolls? It might seem that anyone can set a lobster trap off the coast, but if everyone did so, there would be overfishing and Maine would be a lobster desert. Instead, the offshore waters are considered to be among the best-managed fisheries in the country. Why?
Like California surf beaches, many Maine ports have local “lobster gangs”—in this case, a set of interrelated multigenerational families and allies who aggressively defend their self-identified territory, marked by lobster traps with distinctive buoys. Lobster gangs coordinate on everything: when to start the fishing season, catch limits, port facilities and sales, and mutual aid when boats break down on the water. When internal and intergang disputes arise, they resolve them at the local bar, church, or family home. And they all work together to warn away outsiders. If an outsider sets a trap, he gets a verbal warning. If he persists, his traps and lines may be tampered with and cut—an anonymous, relatively gentle warning message like a note on a Southie car windshield. If newcomers don’t get the message, the lobstermen—and they’re almost all men—may escalate their response, even sinking boats and shooting at rivals.
These lobster gangs operate outside the law, but the sanctions they impose have an upside: they have long ensured a robust supply of lobsters because they limit strangers’ catch. Their rules work wonderfully—if you are an insider or if you care primarily about consuming lobsters. The gangs support the local fishing economy and have ensured jobs for multiple generations, as sons take over for their fathers. Shouldn’t that count for something? On the other hand, outsiders and newcomers can’t get access. And the catch limits that the lobster gangs set are solely for their own benefit—they do not consider how lobsters interact with other marine species and affect the larger ecosystem. By driving off groundfish that compete with the more lucrative lobsters, the lobstermen may have created a fragile aquatic monoculture.
For decades, Maine has largely left lobster gangs alone—state regulations have not touched their territorial control. Trying to dial down their claims to possession would have many costs. It would take an enormous policing effort to break up the gangs and defend outsiders’ traps out on the open sea. Perhaps with enough effort, Maine could eventually dial gang possession down to one-tenth. But then what?
Replacing gang possession may be a worthy goal—fairer (to outsiders) and perhaps more efficient (for maximizing overall ecosystem health). But there’s no guarantee the cure will be better than the problem. If regulators were to succeed in breaking up the gangs but then couldn’t enforce limits on the number of traps, newcomers could rush in and overfish. Perhaps no more violence, but no more lobsters, either.
It’s a similar challenge at Lunada Bay, but with different stakes. The Bay Boys have a strong vision for the bay’s best use: few surfers, epic rides, lovely photo ops. If the California authorities were to succeed in opening the waves to all, the result could be fairer to newcomers. But it might well mean hundreds of kooks bumping around: many surfers, crummy rides. If you want a different outcome from these extremes, that’s fine. But what ownership path gets you there?
Negative Truthful Gossip
Resource owners tolerate privately created signals of possession as long as they serve their goals, and they undercut them when they do not. These stories share a similar trajectory.
On the upswing, the possessors’ mantra is “this is how it’s done around here.” People close to a resource evolve finely tailored cues that reliably signal control and resolve conflicts. Locals understand the language and are often highly motivated to respect each other’s claims, even without law’s coercion. Negative truthful gossip at the softball game, church, or bar—“how rude!”—turns out to be one of the most powerful disciplinary forces humans have devised, often more binding than law itself.
But as the audience grows larger and more diverse, negative truthful gossip and shaming lose their bite. All is not lost, however. Signals may become simpler—like placing a jacket over a movie theater chair, an iPad on a Southwest Airlines seat, a threatening note on a car windshield, or emptying a lobster trap. Often when disputes arise, strangers can continue to sort things out using a reduced set of possession signals, rarely escalating to violence or lawyers. In sum, over a wide range of settings, mere symbolic possession can provide an adaptable, low-cost, bottom-up, effective tool for resolving resource conflicts.
In time, though, possession systems often fray around the edges. We have already accounted for internal causes of collapse—overreaching intermediaries like pool attendants, boundary-pushers like beach-spreaders, overly insular communities like Bay Boy surfers, and escalating violence as with lobster gangs.
In addition, three external trends put pressure on possession signals: ever more people, scarcer resources, and new technology. Populations move and grow. As a New York transplant, Gliden understood the Southie signal, but she didn’t see why she should care. Negative truthful gossip may not constrain newcomers—they don’t play, pray, or drink together. Eventually, governments may step in and displace localized possession dialects altogether. Growing cities are not terribly respectful of local custom.
Second, economic growth often makes existing resources more valuable. Increased scarcity, in turn, makes fighting possession rules more worthwhile. Looking for parking for ten minutes is annoying, but after circling for an hour, you just move the damn cone and take the risk. In Boston, businesses and service providers joined newcomers in the antichair alliance. Eventually, public debate shifted away from celebrating neighborhood control to promoting citywide economic growth. City officials came to see parking chairs as a violent anachronism deployed as an exclusionary tool, not as a charming feature worth preserving—like, say, historic Back Bay row houses.
Finally, a claim of possession is a form of legal technology. This means better technology can come along to displace it. Entrepreneurs have been trying to introduce parking apps to monetize physical possession—just as line-standing companies charge for being first in line. With a parking app, as you prepare to pull out of a space, the app sells possession to a nearby circler, giving you a cut. Cities don’t like this type of innovation. Some, like Boston, Los Angeles, and San Francisco, have banned the apps. If there’s money to be made from parking, the cities want the cash. Cities have also responded by raising the price of parking—reducing competition for spaces and capturing part of the profits directly. San Francisco has been experimenting with variable parking meter pricing—a technological innovation like the dynamic tolling on highways we discussed in Chapter 1. With dynamic parking meters, prices rise during busy periods and drop in off-hours so some parking is always available for those able to pay.
Auctions to the highest bidder can replace possession battles—cities gain revenue; local businesses gain customers; well-off car owners can drive right up to empty spots. Even the environment can win if people spend less time circling the block looking for parking. There’s money to be made in technology that replaces simple possession as a basis for ownership. But local residents and the less-wealthy lose out. Where do they park?
It won’t be long before the experience of saving seats at a movie theater becomes a historical curiosity. The ArcLight Cinema in Los Angeles has long had all-assigned ticketing; the megachain AMC Theatres is moving in that direction too. As assigned seating gets cheaper for owners to administer, why impose the irritation of open seating on customers? Movie theaters have to compete hard to draw people away from “Netflix and chill.” So seats in theaters are becoming bigger and more comfy as the industry shifts to selling a premium experience, complete with upscale food and drinks. It’s the opposite of flying, where the plane itself is never the destination and seats keep shrinking.
Ownership technology evolves to provide more low-cost, fine-grained control over resources. As it does, the new rules can replicate many of the virtues of possession, but with less violence and more flexibility for owners trying to capture value. Symbolic possession can come to seem like a blunt tool by comparison, deployed where ultimate owners are not paying attention or don’t have the capacity to impose their preferred ownership design. In time, a jacket on the chair may become as obsolete a technology as shelves of Encyclopaedia Britannica (in print 1768–2012) and the yellow pages (1883–2019).
Possession is a deep-rooted and powerful basis for ownership. It’s not going away anytime soon. But the claim It’s mine because I am holding on to it is also easily misunderstood, unjust to newcomers and outsiders, and prone to conflict in changing times.
The Million-Dollar Ball
In late 2001, San Francisco Giants slugger Barry Bonds’s pursuit of the home run season record became a national news story. The final home run ball of the season would be worth a lot.
Alex Popov wanted to catch that ball. He studied the paths of Bonds’s past home runs, bought a ticket where the home run ball was most likely to land, and sat waiting with a softball mitt. He guessed right. Bonds blasted his seventy-third home run straight into Popov’s section of seats. The ball came down, down, right into his glove—for a split second. A mob immediately swarmed him and knocked the ball free. It caromed around until it was plucked from the ground by the lucky Patrick Hayashi, a fan who had come simply to enjoy the game. Hayashi left with the record-setting ball—estimated to be worth $1 million.
That should have ended the matter. The ball was in Hayashi’s physical possession. But should he own the ball? Wasting little time, Popov sued, claiming he did. He had taken possession when the ball momentarily entered his glove, and he had lost control only because the crowd mugged him. In Popov’s view, Hayashi was a thief, and a thief’s possession should count for zero tenths of the law. (Actually, it’s more like one-tenth: as we’ve seen, thieves lose only to true owners and win against everyone else.)
Hayashi countered that generations of baseball fans have followed a simple possession rule: the owner is the fan who holds the ball at the end of the scramble, not those who make hopeful touches along the way. Hayashi’s final possession should count for all—more like Pierson’s capture of the fox than Post’s chase.
The law, it turned out, was silent on the issue. No existing statute or case determined the outcome. There are many rules that could have applied. Some options—like flipping a coin, tossing possession back and forth, cutting the ball in half, or destroying it—we discussed in relation to the rocking chair in the Introduction. Those options were available here as well. And there were others:
Giants win, as the prior possessor
Bonds wins, since his labor created the value
Hayashi wins, as the final possessor
Popov wins, as the mugged first possessor
Auction the ball, split the proceeds
How you decide gives some insight into where you stand on competing core views of ownership—or maybe it just reveals that you spend a lot of time in baseball bleachers. To jump to the bottom line: fans usually prefer Hayashi. The judge ordered the ball auctioned and proceeds divided. We would go with Popov.
Let’s start with the top two options in our list above. How about them Giants, the prior possessors? The Giants bought the Rawlings ball and brought it to the game. (Major league baseball teams use about one hundred balls per game, over two hundred thousand game balls per season.) The team unequivocally owned the ball a moment before Bonds’s hit. Why not the moment after?
Soccer, football, and basketball teams demand balls back when they fly into the stands, and they make sure fans comply. But not baseball teams. Since the 1920s, they have chosen to abandon ownership of balls that leave the field of play. The law says abandoned property is free to the next possessor. The Giants could change their position and choose not to abandon their ownership if, say, fan violence gets out of hand. But there are good business reasons to continue the current ownership scheme. Baseballs are cheap. Abandoning them to fans’ possession makes fans happy. As every kid knows, when you buy a baseball ticket, you also get the thrilling possibility of coming home with a game ball.
Bonds is our next potential owner, based on his prodigious labor—a core justification for ownership that we explore in the next chapter. Bonds’s (likely) steroid-enhanced slugging substantially created the ball’s value. The ball is contested precisely because it was the seventy-third one he hit out of the park. Indeed, in many ballparks, fans routinely understand sluggers’ labor to be the basis for ownership, not possession. They freely hand over balls worth thousands of dollars (or even hundreds of thousands) to the ballplayers who hit them—in exchange for no more than a photo op or a signed jersey. When Los Angeles Angels slugger Albert Pujols hit his six-hundredth home run, the fan who caught it, Scott Steffel, handed it back, saying, “It’s not my ball, it’s his. He deserves it.” But in our case, Bonds made no claim, and neither Hayashi nor Popov offered up the ball.
How about the fans’ view? Serious baseball fans we’ve queried say this is an easy case. In most stadiums, the law of the bleachers sides with Hayashi. What happens in the scrum stays in the scrum, and whoever emerges with final possession owns the ball. The universal signal is to hold the ball up with one hand, smile for the giant TV screen, then turn left and right to acknowledge nearby fans. This rule has the benefit of simplicity and ease of administration. There is no need to debate values or appeal to judges. Fans follow the rule in the fox case described in Chapter 1. And this rule respects the role physical possession has played for most of human history. It may be primitive—the law of the jungle—but it is time-tested.
Judge Kevin McCarthy thought he could do better. For him, the dispute boiled down to the meaning of possession. When the ball landed for a split second in Popov’s outstretched glove, it was not yet caught and not yet dropped. At that instant, said the judge, Popov “was set upon by a gang of bandits, who dislodged the ball from his grasp.” Hayashi was an innocent victim, too, of this same “band of wrongdoers,” banged around before emerging with the ball in hand. In the judge’s view, “both men have a superior claim to the ball as against all the world. Each man has a claim of equal dignity as to the other.” Rather than ordering the ball rotated back and forth, as with Arthur and Mildred’s rocking chair, Judge McCarthy decided it should be auctioned and the proceeds equally split.
The ball sold for $450,000 to comic book creator Todd McFarlane. Hayashi paid his contingency-fee lawyer (owed a percentage of any money recovered) and cleared some cash from his brush with fame. Popov, however, ended up insolvent, owing hundreds of thousands to his hourly-rate lawyer. One life lesson here: if you hire a lawyer, think hard in advance about how the fee will be paid—your lawyer certainly does. And never forget: ownership disputes are rarely worth litigating.
On balance, we are skeptical of Judge McCarthy’s division rule, but we also reject the fans’ rough-and-ready endorsement of final possession.
Step back a moment from the specifics of this case and consider the game as a whole. About 1,750 fans are injured annually in baseball stands, many by hard-hit foul balls or sharp elbows in ensuing melees. Some fans (not coincidentally, perhaps, those paying the highest ticket prices) are screened by safety nets. For the rest of us, our best protection is an alert fan nearby with good glove skills.
The fans’ solution—ownership tracks final possession—does little to encourage mitt-wielding protectors to keep us safe. Why bring your mitt to the stadium if the law endorses mob rule and Hayashi wins the day? Judge McCarthy’s rule does not do much better. Getting your mitt on the ball becomes a ticket in an uncertain litigation lottery.
In our view, the law should define baseball possession to address the everyday fan experience, not the one-in-a-million case where auctioning the ball is even possible. Therefore let’s decide what we want fans to do, then point the remote control of ownership to drive fans there.
Consider this rule: “If you get your glove on the ball, and the mob tackles you, the ball is yours.” It sends a positive message to future Popovs, the superfans who keep the rest of us safe as an unintended consequence of their eager fielding. It tells them, Bring your glove and stay alert. If you protect the rest of us, the law will protect you. The mob won’t win. And it tells the mob, Stay back. (Think of this like a pass-interference rule in football, if your mind goes to sports analogies.) Convincing fans to abide by this interference rule may be tricky, but high-profile cases, like the Bonds home run ball, are important precisely because they are so rare and can reach a wide audience. In our view, Popov should have won outright.
You may note our solution shows zero concern for the real-life Popov or Hayashi. That’s intentional. We view their ownership dispute primarily as an opportunity to improve safety for future baseball fans. In this case, we are asking, what ball possession rule will have the best safety consequence going forward? This is an ex ante approach to ownership design, one that forecasts the future “before the event.” Such reasoning relies on casual empirical (that is, often unfounded) predictions about what will happen. And it applies a moral framework that cares about a rule’s consequences for individual fans and for society as a whole. Would our rule actually make fans safer? We don’t know. But safety for future fans is our goal here—maybe because we’re far more likely to be hit by fly balls than to catch them.
By contrast, note Judge McCarthy’s quite different approach. He is primarily trying to do justice between these two particular claimants. While he appreciates that judicial rulings affect how people behave, he focuses more on an ex post inquiry (looking back, “after the fact”). The judge is asking fine-grained questions like Who acted badly? Who well? On balance, what is the fairest outcome I can craft for these two people here in court?
Every ownership choice boils down to a version of these two strategies. According to one legal commentator, “If I had to choose only one theoretical tool for a first-year law student to master, it would be the ex ante/ex post distinction.” We agree, but we would extend the point: everyone should have access to this, the most powerful of ownership tools.
The key takeaway of the Bonds ball story is that possession is not a fact waiting for a judge to uncover; nor is it something the law compels. Instead, the meaning of possession reflects a choice—a better or worse choice, depending on your animating values—among competing ownership stories.
Chapter 3
I REAP WHAT YOU SOW
I Have a Dream, Pay Me Now
What’s your strongest image of Dr. Martin Luther King, Jr.? For many of us, it is his “I Have a Dream” speech. Standing on the steps of the Lincoln Memorial before 250,000 people, King proclaimed, “I have a dream that my four little children will one day live in a nation where they will not be judged by the color of their skin but by the content of their character.” The speech remains one of the most celebrated in American history.
Soon after King spoke in August 1963, several companies began selling printed copies of “I Have a Dream.” A month later Clarence Jones, King’s personal lawyer, registered a copyright for the speech and sued to prevent its reproduction without permission and payment. When King was murdered in 1968, he was not wealthy, but his estate did include everything he had copyrighted.
King’s legacy became a brand. All of his written words, videos, letters, and artifacts became the property of a for-profit company, known as King Inc. If you listen carefully to Selma, Ava DuVernay’s inspiring movie about King’s role in the 1965 civil rights marches, you may notice that the speeches sound like King but do not use his actual words. Says DuVernay, “We never even asked” for permission to use the speeches. King Inc. had already sold the rights to Steven Spielberg.
Without payment to King Inc., most of King’s words cannot be used. When CBS included part of its own original broadcast of King’s speech in a documentary, King Inc. sued. Before the King Memorial could be built on the National Mall in Washington, D.C., King Inc. collected $800,000 for the use of King’s likeness and words. Then after the memorial was finished, King Inc. prevented the foundation that had raised the construction funds from continuing to use King’s name. It became simply “The Memorial Foundation.” King Inc. even demanded $20,000 from Clarence Jones to use the “I Have a Dream” speech—which Jones helped draft—in his book about the civil rights movement.
King Inc. has licensed the speech to hawk cell phones, computers, and cars. In 2018, Dodge aired a Super Bowl commercial using excerpts from another King speech that originally had condemned car advertisers—“You know, those gentlemen of massive verbal persuasion,” who teach people that “in order to make your neighbor envious, you must drive this type of car.” King Inc. let Dodge edit those inconvenient sentiments out of the ad voice-over.
King Inc. has long been controlled by King’s younger son, Dexter. He has engaged in bitter disputes and repeated litigation with the other King children, civil rights movement leaders, everyone. Says Jones, “It is so painful….They might be fighting for the disposition of the King legacy, but most of it is really driven by money, money, money.” As a Newsweek magazine account described these disputes, “Friends of the family tried to convince Dexter that there was a difference between profiting and profiteering.” King likely had a different vision for how to honor his legacy.
Let’s step back to a more basic question. Why does King Inc. own King’s speeches in the first place? On the one hand, those speeches are the fruits of King’s labor for a racially just America. He should be able to “reap where he has sown,” just like other writers and artists. On the other, King died more than fifty years ago. Why should King Inc. still be able to keep his words out of documentaries yet market them to sell cars? More generally, who should own intellectual labor?
Zero ownership is, perhaps surprisingly, the baseline rule in American law. The law encourages copying because people don’t necessarily need ownership to be creative. King did not write the iconic speech because he expected monetary profit. His goal was to transform civil rights in America; copyright was, quite literally, a lawyer’s afterthought.
Most creators, though, are not like King. They expect to be paid for their creative labor. Why would drug companies invest billions, and employ thousands, if competitors could just copy the breakthrough drugs and ignore the duds? To encourage productive innovation, the argument goes, we must reward labor with ownership. Maybe King Inc. should be free to monetize King’s legacy as it pleases—consistent with the approach that also brings us life-saving drugs, cool tech, and hot culture.
Rewarding labor with ownership is not, however, a single on-off choice. King died in 1968, yet King Inc. still controls access to his legacy today. We have to decide whom to reward, with what ownership rights, and for how long. And we must choose who should be making these decisions. Should it be Congress or the states, the legislatures or courts? These questions may seem narrow, but their answers determine every aspect of our well-being—the speeches we hear, the fashion we wear, the entertainment we enjoy, and the drugs our lives depend upon.
Sweat of the Brow
The labor claim—It’s mine because I worked for it—is the third basic justification for ownership. Quite simply, after a hard day’s work, I feel I’ve earned the right to the fruits of my labor. And this feeling of deserved reward underpins many of our other ownership intuitions. If I hustle to get in line first, I should be served before you. If I shovel my car out of the snow, my parking chair should hold the space.
This intimate connection between labor and reward is ancient. Variants on You reap what you sow appear throughout the Bible. For the agricultural peoples of ancient Israel, the idea made literal sense: most survived by planting and harvesting. The great English philosopher John Locke, writing more than three hundred years ago, put this connection at the center of his theory of ownership. He started from a commitment to self-ownership, the idea that “every Man has a Property in his own Person.” And building from that (gendered) touchstone, Locke continued, “the Labour of his Body, and the Work of his Hands, we may say, are properly his.” Ownership of the world’s previously unowned resources arises (with important caveats and provisos) once we mix in our labor.
For Locke, America was the prime example of an unowned resource, waiting to be transformed through labor into private property. He wrote, “In the beginning, all the world was America.” But America was not an empty continent when European colonists first arrived. Native Americans lived there in the millions, working the land. So why didn’t they own America, where they had, after all, long been laboring?
Soon after America’s founding, courts had to decide whose labor mattered and what type of labor counted. As we saw in Chapter 1, in the 1823 case Johnson v. M’Intosh, the Supreme Court asserted, “The tribes of Indians inhabiting this country were fierce savages….To leave them in possession of their country, was to leave the country a wilderness.” The Court was not just expressing prejudice against Native Americans, though that was certainly a major part. It went deeper.
For the Court, ownership in America was founded on a specific vision of productive labor. The ways some Native Americans hunted and gathered—moving in a seasonal pattern to follow wild game, fish runs, and ripening berries—simply didn’t count. Neither did the ways Native peoples farmed land—which many did. Ownership, to the Court, required improving the wilderness in particular ways, such as by cutting trees, clearing fields, and building stone walls. In other words, labor led to ownership only if you made New England look like the Old England the colonists had left behind. If this reasoning seems shaky, well, yes, it is. But it was enough for the Court to justify dispossessing the Native peoples of America.
Labor—like first-in-time and possession—is not self-defining. There is no value-neutral way to decide whose labor counts. These are not empirical facts but contestable conclusions—shorthand labels that colonists and courts clumsily wrapped around their choices about who should control scarce resources.
This point represents the biggest gap between lay and legal views of property, and it is a hard lesson for new law students to grasp: ownership is a social engineering choice, a conclusion we come to, not a fact we find. First, we decide the goals we want ownership to achieve. Next, we decide what means will most likely get us there. Finally, we affix the legal term owner to the sum of those oft-hidden value judgments and casual empirical guesses. Ownership is the endpoint, not the start, of analysis.
The Supreme Court’s decision in Johnson chose a definition of ownership that reflected and reinforced the worldview of European farmers and merchants. That choice may seem cruel and arbitrary today, but it was one that even a child could understand—that is, a child raised with Anglo-American values of those times.
We have evidence from one particular child, Laura Ingalls Wilder, who wrote down her story in the classic Little House series. Laura’s third book, Little House on the Prairie, was set on land her family had seized from Native Americans in 1869. During that summer and fall, a large group of white squatters moved on to what was then known as the Osage Diminished Reserve. Laura’s dad, Pa—the character most sympathetic to the Osage—had this to say about settler landownership: “When white settlers come into a country, the Indians have to move on….That’s why we’re here, Laura. White people are going to settle all this country, and we get the best land because we get here first and take our pick. Now do you understand?”
The Ingalls family did not labor long enough in Kansas to complete their claim. The land was poor, the winters rough, and the Native Americans strong enough to resist. So the Ingallses pressed onward. In the Dakotas, they found Native land that was more fertile and less well defended. After years of hard toil, planting trees and watching them fail and trying again, the Ingallses’ labor was finally rewarded. They claimed title under the Homestead Act—one of a series of laws that translated settler labor into “original” ownership. After establishing his claim, Pa rode around singing a ditty that captures the spirit of settler ownership:
Oh, come to this country
And don’t you feel alarm
For Uncle Sam is rich enough
To give us all a farm!
During the 1800s, the United States more than doubled in size. The federal government desperately wanted to secure these newly added public lands against competing European and Native claims. The challenge was to settle the area west of the Mississippi quickly, visibly, and at low cost. To achieve this goal, the government chose to reward labor like Pa’s. If he went west and worked the land, he could become a landowner. The initial Homestead Act formalized this deal by granting 160 acres of public land to any adult citizen who lived on and—this is crucial—improved it by clearing fields, building a dwelling, and cultivating the land for five years. Roughly 270 million acres, or 10 percent of the vast American landmass, were transferred from the public domain into private ownership through homesteading.
The General Mining Act of 1872 worked in a similar way. It allowed citizens and companies to stake claims on public land. Prospectors needed to search for valuable minerals, prove a discovery, and put in at least $100 worth of labor or improvements annually. So long as they met these minimal requirements (and a few others) and paid $2.50 to $5.00 per claimed acre, they owned the minerals below and sometimes the surface land above. The claim fee has never been updated since 1872. Mining companies still extract $2 billion to $3 billion each year from public lands and pay close to nothing for the privilege. In addition, mining claims have created pockets of private property—“inholdings”—pockmarked throughout western public lands that today threaten access to backcountry recreation trails and our unbroken wilderness.
Similar laws transferred public water to private use—often worth more than land or minerals in the arid western landscape. Divert the river and visibly put the flow to beneficial use, then it’s yours. It’s no exaggeration to say that the shape of the American West today arises directly from choices the country made well over a century ago regarding whose labor and what labor counted for ownership of land, minerals, and water.
To establish ownership, purchase was not enough. Being first in time was not enough. Possession was not enough. Settlers had to transform the land through specific forms of labor. Only then did they become the legal owners. Throughout history, law has reinforced this close relationship between sowing and reaping—at least for certain people engaged in certain acts.
But each generation decides ownership anew. Today there is no more homesteading on federal lands. The law was repealed in 1976 (though it continued in Alaska until 1986). Laura’s world is gone. How should labor matter today?
Very Important Babies Daycare
Consider the case of Very Important Babies Daycare in Hallandale, Florida. Toddlers there long enjoyed playing beneath a mural, painted on their wall, of five-foot-high images of Mickey Mouse, Minnie Mouse, Donald Duck, and Goofy. The day care was a happy place.
But lawyers at the Disney Company were not happy when they learned of the unauthorized Mickeys. They sent investigators to document the offending murals and then threatened to sue the day care center. While they were at it, Disney also sent threatening letters to Good Godmother’s and Temple Messianique—two other Hallandale day care centers harboring pirate Mickey murals.
The kids were upset. “If they took them off the wall, I’d be sad,” said Christopher, age five. “It’s not fair at all,” said Amanda, age seven. Erika Scotti, the day care director, expressed it in grown-up terms: “I think it’s totally ludicrous.” Nevertheless, she spent her time negotiating with Disney lawyers, seeking a compromise.
The City of Hallandale joined the fray, passing a resolution supporting the day care centers. Mayor Gil Stein said, “It is such a shame and a loss to the children of Hallandale that of all the illustrious names in our corporate spectrum, the Disney Company, built to mammoth size by its own genius and the nickels, dimes and quarters of America’s children, cannot be kinder in spirit and more generous of heart.” But the Disney Company, owner of “the Happiest Place on Earth,” was implacable. A spokesperson announced, “This is our final reply. We have nothing further to say to the city.” Mickey had to go.
The company’s aggressive stance traces straight back to Walt Disney himself. In 1923 Disney created his first hit character, Oswald the Lucky Rabbit, but then lost control of Oswald to his film distributor. Disney went bankrupt and had to start over from scratch. His new character, Mortimer Mouse, launched in 1928. Quickly renamed Mickey, the mouse became the basis of the cartoon empire. Disney was not about to be burned again, and ever since then the Disney Company has zealously protected against what it views as unauthorized uses of its Mouse.
Luckily for the Very Important Babies, their plight received national media coverage. Universal Studios Florida, a theme park competitor, arrived to save the day. With cameras rolling, Universal staff painted over the murals at the Hallandale day cares and replaced them with their own Flintstones, Scooby-Doo, and Yogi Bear characters—all for free. Yabba dabba doo!
Many other innocent Mickey users have not fared so well. Disney is relentless. Its in-house legal department, known as the Disnoids, files hundreds of lawsuits a year and threatens more. As one story put it, “As rabbits love to propagate, the Mouse loves to litigate.” How is it possible that more than fifty years after Disney’s death, nearly a century after he first drew Mickey, the Disnoids can still go around threatening little children’s happiness?
The answer arises from a basic distinction in ownership design. Ownership rewards two types of labor: physical and intellectual. Tending an apple orchard is physical; creating an apple pie recipe is intellectual.
Granting ownership for physical labor is time-tested—that’s the origin of the intuition behind You reap what you sow. For producers, ownership motivates them to grow more apples because they can charge for what they grow. Consumers benefit, too. Ownership provides a quick and easy way to decide who gets the apples: whoever pays the market price gets a bite. If one person eats an apple, another can’t.
But this trade-off does not hold for consumers of intellectual labor. If I use your recipe, you can still use it, too, and so can the next hundred apple pie–lovers. All intellectual property law grapples with this single insight: with intellectual labor, everyone can reap if just one person has sown.
President Thomas Jefferson explained the point in a much-cited 1813 letter using the example of a candle: “He who receives an idea from me, receives instruction himself without lessening mine; as he who lites his taper at mine, receives light without darkening me.” In other words, we don’t need ownership, prices, or markets to decide who should use the recipe. Everyone can use it with no harm to any future users. In the same letter, Jefferson—also America’s first patent examiner and author of the first Patent Act—expressed skepticism about granting patent “monopolies [that may] produce more embarrassment than advantage to society.” From the standpoint of consumer well-being, intellectual labor should not be owned.
Concern for consumers is why the default level of protection for intellectual labor has always been zero—free copying is the rule, unless there’s a legislative exception that says otherwise. After Disney has created Mickey, society is better off if we can all use the Mouse freely, even if the Disney Company objects. After King gave his speech, we can all benefit if we can hear it for free, even if that puts King Inc. out of business. And once a life-saving drug exists—and can be reproduced for, say, a penny a pill—why should even a single person die from lack of access?
Zero protection for products of intellectual labor may seem to be the best rule for consumers. But here’s the rub: we also have to take producers into account. If Disney and Pfizer know they get zero, maybe we end up with zero Mickeys, zero life-saving drugs. If labor does not earn a monetary reward, why bother? And that would indeed be a loss—for consumers, too.
So we’re left with a trade-off. This is the trillion-dollar conundrum driving intellectual property law: What is the least reward we can give creators so they provide enough benefit to consumers? And who decides?
When the Framers crafted America’s government in the 1780s, they already recognized the challenge. Their solution was to take some of these decisions away from state legislatures—no states’ rights here. The Constitution instructs Congress to create a national scheme for copyright (for creative expressions) and patent (for useful inventions)—the main legislative exceptions to the free copying rule. And the Constitution further commands that ownership be given only to the extent it will “promote the progress of science and useful arts.” Finally, these rights must last only for “limited times”—so the public at large is sure to benefit.
“The primary objective of copyright is not to reward the labor of authors,” said the Supreme Court. “Originality, not ‘sweat of the brow,’ is the touchstone of copyright protection.” In America, creators get limited rights, and only for the “progress” they contribute. In the 1790 Copyright Act, one of America’s first laws, authors were given up to twenty-eight years of exclusive control (fourteen years initially, and an option to renew for fourteen more). After that period, the public got to enjoy the entire creation for free.
Patent works much the same way: the inventor gets monopoly ownership for a limited time, now twenty years. In exchange, inventors immediately disclose how to make the invention, thus adding to our store of common knowledge. And after the patent period expires, the invention itself enters the public domain, free for anyone to use. For centuries, this has been Congress’s basic deal with authors and inventors.
But creators often demand more. Whenever the Mickey copyright has come close to expiring, the Disney Company has flooded Congress with money and lobbyists. The company does not focus on its market position. Instead, it tells a story of its founder’s struggles, Oswald, Mickey, and just rewards to creativity. Disney indeed loved Mickey—he personally voiced the Mouse in cartoons for a decade. Wouldn’t it disrespect his creative labor if others could use Mickey for unsavory ends? The shocked makers of Sesame Street certainly realized this when a movie trailer appeared with depraved, drug-snorting Muppets.
Nor was the Disney Company alone in its lobbying strategy. Owners of rights to works by Irving Berlin, George and Ira Gershwin, Richard Rodgers and Oscar Hammerstein, and other icons of the Great American Songbook joined its push to extend copyrights. The lobbying labor paid off. Mickey was poised to enter the public domain in 1984 under the rules in force when Disney created him. As the date approached, Congress extended all copyright terms, pushing ownership of Mickey to 2003 (and Pluto to 2005, Goofy to 2007, Donald Duck to 2009). In 1998, as Mickey again neared expiration, the Disney Company and allies went back to work, persuading Congress to pass what came to be known derisively as the “Mickey Mouse Protection Act.” With this newest act, the Disney Company can threaten and sue Mickey-lovers like Very Important Babies Daycare through 2023.
What began in 1790 as a twenty-eight-year maximum term now extends to nearly a century.
In all, the Disney Company has spent millions lobbying for Mickey, including making direct campaign contributions to nineteen of the twenty-five congressional sponsors of the 1998 act. The payments were a fabulous bargain for Disney and its allies. Mickey generated an estimated $5.8 billion in 2004 alone, according to Forbes, making the Mouse the world’s “richest fictional billionaire,” earning more than any actual celebrity, dead or alive.
That was great for Disney Company stockholders (and for the Berlin and Hammerstein estates), but what did the twenty-year extension do for the public? Zilch. The fifty-six-year copyright term existing in 1928 had been enough to motivate Disney to create Mickey. He reaped what he sowed until his death in 1966. Extending his old copyright into the future will not spark him to create more characters or George and Ira Gershwin to write more songs. Nor will it push young animators today to work any harder—the extension kicks in only after they’ve been dead for decades. The Mickey Mouse Protection Act is unlikely to produce any public benefit whatsoever, not a single cartoon character or song. It’s pure corporate welfare.
The act provides a stark example of how the Disney Company and allied copyright owners use the story of reward for labor to steer ownership rules for their own benefit, while depleting the public domain and harming the rest of us. It’s not just the Very Important Babies Amanda and Christopher who lost out. When ownership of intellectual labor is extended time and again, culture is held hostage.
Thousands of works from 1923 were set to enter the public domain in 1999 but were then locked away for twenty more years. Finally, starting in 2019, we gained free use of Virginia Woolf’s Jacob’s Room and Robert Frost’s “Stopping by Woods on a Snowy Evening”; 2020 bought us George Gershwin’s Rhapsody in Blue and Thomas Mann’s The Magic Mountain; 2021 freed F. Scott Fitzgerald’s The Great Gatsby and Charlie Chaplin’s film The Gold Rush. As one observer noted. “Most of twentieth-century culture is still under copyright—copyrighted but unavailable. Much of this, in other words, is lost culture. No one is reprinting the books, screening the films, or playing the songs.”
When ownership of intellectual labor expands, consumers lose out from delay and also in more surprising ways. After copyright holders die, their ownership is often split among heirs who do not even know they have become owners. Then ownership splits again among the heirs’ heirs, creating the family ownership dilemma that we explore in Chapter 6. For copyright, the proliferation of unknown rights holders results in what are called “orphan works,” still owned but out of print. No one dares reproduce these artistic creations—which constitute perhaps 70 percent of all works still potentially in copyright—because remote heirs might appear and sue.
Paradoxically, the orphan works problem means fewer books from the mid-1900s are available to us today than from the late 1800s. Why? Google, working with libraries, was able to scan and post online more than 100 million out-of-copyright works—everything from before the 1920s—and make them available to all for free. Google tried for later copyrighted works as well and eventually reached a comprehensive agreement with publishers and the Authors Guild. That settlement would have allowed Google to make orphan works available for paid download, reserving 63 percent of the revenues in a pool for rights holders to claim. But then Justice Department antitrust enforcers stepped in, worried that Google would corner the dormant orphan works market, and a judge shut down the effort. The net result: Mickey and his pals are still blocking free access to the great flowering of American culture in the 1920s, ’30s, and ’40s—works that would already be in the public domain but for the Mickey Mouse Protection Act.
Lengthening Mickey’s term of copyright not only diminishes the public domain and strands orphan works, but it also harms the very authors whose creative labor copyright is meant to protect. For short-story writers, especially, fame can depend on coming out of copyright. It can mean the difference between being included in an anthology and being taught in English 101—or being forgotten. By locking works away for a century, copyright term extensions have all but erased many authors’ posthumous reputations. One researcher sums it up: the overlong copyright term “makes books disappear,” while its expiration “brings them back to life.”
Hank Brown (R-Colorado)—the sole U.S. senator to vote against Mickey—nicely captured the danger of long copyright terms: “The real incentive [was] for corporate owners that bought copyrights to lobby Congress for another 20 years of revenue. I thought it was a moral outrage. There wasn’t anyone speaking for the public interest.” Senator Brown was right. Because the Constitution expressly puts Congress in charge of copyright law, lobbyists need to sway only a small group of politicians. No one else stands in their way. Not even the Supreme Court, which deferred to Congress’s assertion that the most recent lengthening of the copyright term is still limited enough to satisfy the Constitution’s minimal requirements.
Ownership design is only as good as the designers.
Dead Celebrities Walking
State legislators and judges are also free to create intellectual property—other than copyright and patent—and they have not been shy about doing so.
In the early 1950s, the Bowman Gum Company signed exclusive deals with baseball players to put their faces on trading cards. But Topps Chewing Gum printed competing cards. Topps argued that baseball players did not own their images, so they could not control their use. In the ensuing battle, a court interpreted a New York statute to create something new: a right of publicity. This novel form of ownership gives celebrities the exclusive right to control and profit from the commercial value of their personas—their names, their likenesses, even the sound of their voices. Based on this new right, Bowman won its case against Topps, but Topps prevailed in the end when it acquired Bowman. The merged company used its ownership of players’ personas to monopolize baseball trading cards for the next three decades.
By 1970 the right of publicity had spread to seven states; now it’s recognized in more than half. Sports publicity rights, in particular, have evolved from trading cards to video games and then to fantasy sports leagues for professional players. Even the NCAA, after decades of opposition, is now allowing college players to cash in by licensing their names and likenesses (for reasons we explore in Chapter 5).
Among the states that recognize publicity rights, there’s wide variation on whether they survive death and for how long. In Tennessee, rights last ten years after death; in Virginia, twenty years; in California, seventy; and in Indiana, one hundred. New York terminates them when the owner dies. So when Marilyn Monroe died as a New York resident, her heirs could not cash in.
Why such variation? California has many notable dead celebrities whose heirs succeeded in pushing the state for lengthy ownership. No surprise there. New York is a bit of a puzzle—lots of dead celebrities but no rights. How about Indiana? Why does posthumous ownership there last for a century? Follow the money.
Few celebrities are from Indiana, but CMG Worldwide is headquartered there—and the company licenses the commercial use of many famous dead people, including James Dean, Ingrid Bergman, Jack Kerouac, Duke Ellington, Amelia Earhart, and even Malcolm X. CMG Worldwide went to the Indiana legislature asking for a handout—as the Disney Company went to Congress—and who was going to argue against them?
Dead celebrities now rake in billions per year for the owners of their personas. Forbes publishes an annual list of top dead earners: Michael Jackson brings in $60 million; Elvis Presley, $40 million. Even Marilyn Monroe brings in over $10 million—CMG Worldwide and others license some of her images and writings.
What’s the rule in Georgia, where King resided at his death? The Georgia legislature never created a publicity right, posthumous or otherwise. But King Inc. sued anyway. It wanted to force payment from the makers of plastic King busts. In 1982 the Georgia Supreme Court ruled for King Inc., judicially creating a posthumous right of publicity for dead Georgia celebrities, very much including King.
Emergence of the right of publicity reveals an important feature of how ownership operates: in each sphere of life, there exists a menu containing a small number of preset ownership forms—a limitation the ancient Romans called the numerus clausus (“the number is closed”). This closed number is a feature of every legal system. Historically, for intellectual labor, Congress was in charge of two available forms: copyright and patent. Early on, states developed a third area: trademark law. Starting in the late 1800s, Congress began enacting federal legislation, taking trademark away from the states. The right of publicity is one of the newest entries in our limited menu of ownership choices.
Why allow this new item on the ownership menu? Ownership—like all technology—evolves in response to new resource scarcity, market opportunities, and changing values. Each ownership form reflects a delicate bundle of value choices regarding freedom, community, efficiency, and justice. Marriage, condominiums, co-ops, partnerships, trusts, corporations, and such—these ownership forms are the building blocks of social life. They are like words in a language that let us quickly communicate complex messages, sometimes to a few people, sometimes to the world. And that’s the key: to communicate with each other we need to understand, more or less, what each ownership form conveys.
The challenge is that sometimes there are good reasons to create new ownership forms—just like new words in a language. And they do not invent themselves. Legislatures, courts, businesses, and even individuals try to create them, but all have flaws. Legislators are too easily influenced by lobbyists wielding campaign contributions, as with the Mickey term extension. Judges are also blinkered: for the most part, they listen to lawyers arguing individual controversies that have already occurred and lack the tools to craft comprehensive ownership forms. (This is the ex post–ex ante distinction again.) Businesses and individuals aim to advance their private interests. The net result is that in America, the creation of new ownership forms depends critically on who is taking the initiative.
Law students want to debate what the law should be; experienced lawyers know the real question more often is: Who decides?
In the plastic King bust case, the Georgia Supreme Court neglected to specify an end date for the posthumous right of publicity it created. Nor did it craft a “fair use” exception, as in copyright law, that allows for educational uses, criticism, or parody without payment to, or permission from, the copyright owner. The court created a flawed, overly expansive ownership form—with national consequences. King Inc. keeps suing everyone who uses King’s likeness, though he’s been dead more than fifty years.
To change the state judges’ rule and fix an end date—freeing people to share King’s legacy—the Georgia state legislature would need to take over ownership design from its courts, or Congress would have to take over from the states. Some legislature would have to decide the difficult moral and economic trade-offs that the Georgia Supreme Court dodged. But who is going to lobby for that?
Eyes Off the Prize
Excessive reward for intellectual labor has another, even more insidious, effect. Too much existing ownership can make it impossible for people to create new, more valuable things. How can that be?
Private ownership usually creates wealth. But too much ownership has the opposite effect—it creates a phenomenon Heller has called ownership gridlock. Ownership gridlock is a paradox he discovered some years back. When too many people own a piece of one thing, cooperation breaks down, wealth disappears, and everybody loses.
Think back to King and his legacy, where we started the chapter. Few of us marched with him in Selma or attended his speeches; most know him solely through his writings, interviews, and videos. For millions of Americans, King came alive through the 1987 Emmy Award–winning public television documentary Eyes on the Prize. To make the documentary, the filmmakers talked with hundreds of people who knew King and used video footage from 82 archives, 275 still photographs, and 120 songs. Each item had to be separately licensed from its copyright owner, and many of those permissions expired after the film was first shown in 1987. So the film sat unwatched in a vault for two decades.
Why? Gridlock. To rerelease the film, the producers had to make hundreds of licensing agreements, a process called “clearing rights” in the trade. Clearing rights is neither cheap nor fast. It’s like driving down a highway chockablock with separate tollbooths, each charging whatever fee it chooses. Gridlock arises when any one of the multitudes of tollbooth operators can veto the project as a whole.
If it’s too easy to create ownership tollbooths, then we pay a price on the other end, when people want to assemble those rights into some useful new resource—like a documentary film. It took the filmmakers until 2006—along with a million dollars in donations—to clear the rights to (or replace) elements in the film and finally rerelease Eyes on the Prize, which you can now watch online for free.
James Surowiecki, writing in The New Yorker, is right when he charges, “The open fields of culture are increasingly fenced in with concertina wire.” The Eyes film is just one example. To give another, gridlock radically changed the sound of hip-hop. Consider the classic 1988 album by Public Enemy, It Takes a Nation of Millions to Hold Us Back. The album helped transform hip-hop by assembling a musical collage sound from small samples of hundreds of borrowed works. Over this wall of sound, Chuck D rapped:
Caught, now in court ’cause I stole a beat
This is a sampling sport
…
I found this mineral that I call a beat
I paid zero.
After the Public Enemy sound took off, the major record companies responded by demanding license fees for even the briefest samples. Chuck D said, “Public Enemy’s music was affected more than anybody’s because we were taking thousands of sounds. If you separated the sounds, they wouldn’t have been anything—they were unrecognizable. The sounds were all collaged together to make a sonic wall.”
If you are one of the millions of fans of the early Public Enemy sound and wonder why hip-hop artists today often rap over just one primary sample, that’s the reason. It’s not necessarily that musical tastes changed. It’s that song owners used their copyrights like tollbooths. One music critic notes, “If you take the hip-hop tradition seriously, then you have to acknowledge that the current situation has killed off part of that art form.”
Gridlock is also why we don’t have cool pictures illustrating the stories in this book—it would involve too much cost and complexity clearing rights, too much delay getting the book to production. (But we’ve managed to link to lots of our intended pictures at MineTheBook.com, if you are wondering, for example, what a Knee Defender looks like.)
Drug Development Gridlock
Now, you may not care about the health of the hip-hop industry, film documentaries, or illustrations for Mine! But here’s a life-or-death example of too much ownership that hits closer to home. The head of research at a Big Pharma drug company told Heller how gridlock affects drug development. His researchers, he recounted, had developed a potential treatment for Alzheimer’s disease (call it compound X). But biotech research partners—not drug-selling competitors—blocked its development. How could that be?
Before 1980, ownership gridlock was not a major problem for drug developers. Scientists published their research findings more or less freely and were rewarded for their labor with academic tenure, peer recognition, lecture invitations, awards, and maybe even a Nobel Prize. Recognition (and not ownership) was enough to spur the great twentieth-century biomedical innovations—humanity-transforming discoveries from penicillin to the polio vaccine. Many scientists believed that owning their research, financed by universities, foundations, and government, would be immoral. By freely sharing discoveries, scientists rapidly built on each other’s creative labors. There were no ownership tollbooths to negotiate.
Then in 1980, the United States changed its patent law. With patents, Big Pharma plays a role similar to the Disney Company’s role with copyright—they’re the heavies that push Congress around. Big Pharma persuaded Congress that the way to turbocharge drug research was to transform the culture of science: motivate scientists to labor harder by giving them ownership. So in 1980, Congress started allowing patents for scientists who developed basic medical research tools and tests. The idea was to use ownership to encourage industry to invest more in basic research, previously the realm of public and nonprofit financing.
Pressing this new button on the ownership remote control worked, in a sense. Suddenly scientists could seek patents, not just grants, tenure, prizes, and reputation. Lured by potential profits and protected by new patent monopolies, private investment money poured into basic medical research—and sparked the biotech revolution. But as drug research patents began to accumulate, they started to have exactly the opposite effect from what Congress expected. One patent may spur innovation. But a thousand of them, held by separate start-ups, can function like multiple tollbooths on the highway to medical discovery.
Compound X affected the brain through numerous pathways. Biotech firms mapped those pathways and were, after 1980, able to secure patents for their discoveries. Each start-up viewed its own narrow patent as the crucial one—it’s easy to overvalue our own labor. (Recall the endowment effect from Chapter 2.) Each firm demanded a corresponding fee, until the sum of the demands exceeded the drug’s likely profit. And ignoring even one patent tollbooth would invite an expensive lawsuit if the drug succeeded.
The result? This story does not have a happy ending. No one came along to bundle the patents and license them to the compound X developers. The executive who spoke to Heller could not figure out a safe path through the patent thicket. Instead, he (and many other drug executives) shifted their research priorities to less ambitious options, like spin-offs of existing drugs for which the firm already controlled a portfolio of relevant patents. During the 1980s and ’90s, research and development spending by pharmaceutical companies went up, but many of the new drugs that would actually save lives never came to market, as Heller and Rebecca Eisenberg wrote in Science.
Biotech start-ups are not evil. They are run by innovators who are laboring exactly the way the patent system directs them. This is how ownership works—reward people for particular forms of labor, and they will respond. Individually, biotech scientists were behaving rationally. But together, they created gridlock: too much reward to basic medical research labor meant too few life-saving drugs. And we all bear those costs, as people are now dying from diseases that could have been cured long ago. No one protests, however. Where do you go to complain about life-saving drugs that could exist—should exist—but don’t because of bad ownership design?
In the years since Heller discovered ownership gridlock, thousands of scholarly articles have explored the phenomenon. A subfield of economics now documents and debates its effects. Recently, in the journal Science, one commentator suggests that the most prominent danger of gridlock today may involve certain gene-editing technologies (CRISPR, for those in the know). Innovations using these tools could save your life—indeed, the first emergency-use test approved to detect COVID-19 relies on CRISPR. But multiple companies control aspects of the technology, and all have incentives to set up competing tollbooths on the path to drug development.
There has been an unnoticed shift in how inventive labor creates wealth. When the patent system was first set up, each patent more or less led to a single product: Joseph Glidden’s patent covered barbed wire. But the old one patent, one product rule now seems quaint. Today wealth creation requires assembling separate ownership fragments, and not just with basic biomedical discoveries. Bringing a cell phone to market or operating an ATM network requires having access to thousands of patents all at once. Licensing the full bundle of patents can prove impossible. The way we innovate has changed, but we are still stuck with an old-style story about ownership.
For centuries, we thought that the paramount value of ownership was to give clear rewards to labor. The idea was that so long as ownership was secure, people could easily trade among themselves. From this perspective, increasing rewards to labor had no cost. If we want more inventiveness and creativity, simply expand patent scope for Big Pharma and give longer copyright terms to Disney.
The gridlock problem shows the flaw in this logic. Sometimes we should reward labor less, so there are fewer tollbooths along the path to creativity and innovation. With fewer owners who can block agreement, the remaining parties may find it easier to reach a deal.
What to do? Think of ownership design like organizing dinner for a group of friends. The task gets exponentially harder as the crowd grows. He’s vegan; she’s gluten free; they eat only sushi; this one’s on a juice cleanse; and the other is only free on Tuesdays. If everyone gets a dinner veto, no one dines together. The Senate works this way, with every senator able to filibuster the chamber into gridlock on most issues; similarly, the United Nations is often paralyzed, with the five permanent members of the Security Council—China, France, Russia, the United Kingdom, and the United States—each able by design to veto the others’ agendas.
If you’ve already invited too many guests and given each a veto over the details, all is not lost, however. For dinner parties, there are technological fixes: you can use a scheduling app like Doodle to find workable dates; Postmates to deliver food from multiple restaurants (vegan, sushi, steak); and Venmo to collect everyone’s share of the bill. Governments can do the same with ownership design for intellectual property, for example, by enabling “patent pools” and “standard setting organizations.” Pools and SSOs bundle together crucial patents needed for a new technology, license them as a group, and share the proceeds pro rata among the owners. (We’ll see compulsory versions of this solution with oil unitization in Chapter 4 and music licensing in Chapter 5.)
A second approach, if you’ve already sent the dinner invites and gotten too many yeses, is to listen to each friend’s needs, give none a veto, but still offer them something. It’s your party and you decide. Choosing how to compensate those who feel harmed is key to ownership design. For lawyers, this choice is often between what are called injunctions and damages. An injunction is like a veto; it blocks any further action by the harming party—if I don’t get vegan, no one meets for dinner. Historically, when patents were infringed, courts would order offending products off the market, and no one got them. There was no way around a patent tollbooth if a certain patent was essential to your product. You paid the price the owner demanded or you left the market.
But vetoes are not the only way patents can motivate innovation and protect ownership. Smart design can avoid gridlock by switching protection from injunctions to damages, from vetoes to cash. If you decide to serve sushi, you can take your aggrieved vegan friend out for tofu scramble next time or give her a gift certificate to order out. Indeed, the Supreme Court decided that, in some circumstances, courts can order patent infringers to pay money damages to patent owners rather than having to remove the infringing product from the market altogether.
The best dinner party solution, though, may be to invite fewer friends initially—you’ll likely have a better conversation anyway. The smaller the group of initial owners, the more likely they are to be able to reach agreement, whether it’s about a dinner destination, a documentary film, or a blockbuster drug.
Perhaps Congress and the states should be cutting intellectual property rights, not expanding them. Not every innovation deserves a patent or copyright—despite what Big Pharma or Disney might argue. Less ownership up front would mean less gridlock to fix later on.
In practice, though, that’s hard to achieve.
Politically, there’s not much lobbying for legislation in the public interest; psychologically, no one wants to give up something they already own; and constitutionally, the Fifth Amendment protects owners from having their property taken “without just compensation.” Once created, ownership is hard to roll back. It is a one-way ratchet—a reality that counsels for caution before we create even more rights. It’s painful to disinvite friends from the party.
I Stole It Fair and Square
After a fashion designer strikes gold with a new look, knockoffs quickly appear on store shelves. For example, Carrie Anne Roberts, founder of the brand Mère Soeur, learned that Old Navy was copying her best-selling T-shirt “Raising the Future.” Says Roberts, “I was a single mom, and the idea behind this T-shirt inspired my whole business. Now it’s been stripped of all meaning, and it feels really violating.”
Magazines such as Marie Claire and Cosmopolitan highlight these copies in regular “Splurge vs. Steal” features. Balenciaga comes out with a $795 sneaker; Zara immediately offers a nearly identical-looking shoe for $35.90. Taylor Swift wears a $2,675 Rick Owens biker jacket; H&M sells the knockoff for $37.80. High-end designers pay homage to each other as well. Gucci’s 2018 cruise collection included a jacket copied from Harlem couturier Dapper Dan’s work in the 1980s.
This is all perfectly legal. To the designers whose work is copied, copying may feel like a rip-off or theft. But it’s not. Theft, like ownership itself, is a legal conclusion, not an empirical fact. In America, there’s no protection for the labor that goes into fashion design. The business model of fast fashion—including global retailers like Zara and H&M—is to copy speedily what’s hot and sell it for less. As a rule, in fashion, everyone copies everyone. Copying design ideas is not theft.
Every few years the Council of Fashion Designers of America lobbies politicians for its own Mickey Mouse Protection Act to provide ownership for its members’ fashion design labor, thereby turning copying into theft. The council points to small, independent fashion designers like Carrie Anne Roberts to make the case, just as Disney refers back to Walt. But fashion doesn’t have Disney’s clout on Capitol Hill. Ariele Elia, at New York’s Fashion Institute of Technology, says Congress doesn’t “see ramifications, that copying hurts the industry and makes it difficult for designers to emerge.”
Elia’s frustration is understandable but overstated. As the line-standing and parking chair examples in Chapters 1 and 2 suggest, legal ownership can be a much less important tool than people assume—and than creators assert. Sure, designers want more reward for their labor. Producers always do. But for intellectual labor, the dominant thrust of American law is to reward producers only to the extent it ultimately serves consumers’ interests. Would more ownership in fashion design help consumers? Probably not.
Tweeting can be more powerful than the courts. Being first to market can be decisive. Politeness and manners steer behavior. Legal ownership is just one tool for social control—a visible and salient battleground, to be sure—but it is often not the most effective way to motivate and reward creation. Nonlawyers and lawyers alike make this mistake, overvaluing law and missing effective alternatives. After all, the goal of shaping intellectual property is not to create more law, but to spur more innovation.
Kal Raustiala and Chris Sprigman have identified powerful alternatives to legal ownership that sustain creativity in the fashion world. Raustiala remarks, “Copyright has an intent behind it, and the intent is to protect creators so that they continue creating. When we looked at fashion, we saw an industry that was very, very creative and puts out tons of new ideas every season and has done that continuously for decades.” All without copyright. They call this the “piracy paradox” and show that copycats actually help the fashion industry innovate.
Fashion is not a strange outlier. We explained earlier that giving zero ownership for intellectual labor may remove a producer’s incentive to create. No Mickeys. No “I Have a Dream.” But that’s not quite right. Many economic arenas thrive with no ownership rights for producers. As Raustiala and Sprigman show, comedians do not copyright their routines; chefs do not own their recipes; sports coaches’ innovative plays are all freely copied. And yet new comedy routines, recipes, and sports plays are created all the time. The piracy paradox describes many creative industries and endeavors.
Even old-school companies are increasingly recognizing the value of no ownership for intellectual labor. Take IBM, said to be the world’s largest patent holder. IBM now earns less from licensing its patent portfolio than from revenues related to Linux, a so-called open-source software language that no one owns. It’s created and maintained by volunteers. The intellectual labor behind Linux is free for anyone to use—including IBM, which sells hardware and services that work atop a Linux platform.
Wikipedia is perhaps the most familiar no-owner online resource, relying on donor time and money. It’s such a successful piece of free intellectual labor that it displaced an entire industry. Do students today even know what an encyclopedia is? Wikipedia has become so reliable that Apple uses it to answer your random Siri questions, as does Amazon with Alexa. Indeed, much of the crucial software enabling modern life has been created with no intellectual property ownership. If you use Firefox as your browser, you are reaping where others have sown. Same with Apache, which is open-source software that may be powering your airplane or ATM.
Reaping where others have sown is a much more integral part of everyday life than people realize. How is this possible?
Lawyers and laypeople alike have a bias—an unjustified faith, really—that legal ownership matters. Often it doesn’t. Creators rely on at least four strategies to make a living off their labor, even without legal protection.
The so-called first mover advantage is a powerful reward to creative labor and one that comes without many of the downsides of formal ownership. Coaches, for example, find it worthwhile to develop new tactics each season. Why? Because the first use of, say, the pistol offense helped win football games—no one saw it coming—advancing the innovator to the playoffs before competing coaches had time to adapt. Or the innovator gets hired by another team at a higher salary, or is paid more to stay put. Being first is often enough reward without any additional reward to labor. Michael Bloomberg built a multibillion-dollar business licensing terminals that give a fraction of a second lead time advantage on news and information relevant for trading.
Shame can also protect innovation. Comedians face the same dilemma as do fashion designers and coaches: they have no copyright protection. And as Stan Laurel once said, “All comedians steal from all comedians.” So how do comedians protect themselves, if telling the joke first is not enough? They use snarky asides during stand-up routines at comedy clubs to shame joke-stealers. For example, in 2007 during a Carlos Mencia performance at the LA Comedy Store, comedian Joe Rogan ran onstage and accused him of being “Men-Steal-ia.” In the close-knit community of comedians, money matters, but the real reward is the laugh, and shame makes the room go quiet (like negative truthful gossip, as discussed in Chapter 2). Shame can be a more powerful tool to reward labor than a lawsuit. It doesn’t always work—Milton Berle made his career as “the thief of bad gags”—but comedians think twice before lifting material, wary of potential harm to their reputations.
In fashion today, social media creates a third powerful, if imperfect, reward mechanism for creators. After Carrie Anne Roberts noticed the rip-offs, her fans swung into action, panning the copied “Raising the Future” T-shirt on Old Navy’s website. After days of Instagram shaming, Old Navy stopped selling the shirt and canceled further orders. Roberts was mad that her work was copied, but the David versus Goliath social media kerfuffle raised her profile higher than it had ever been. She came out far ahead.
Finally, it can make commercial sense to give away knowledge for free because it grows the pie. IBM gets so much value from Linux that the company willingly donates millions of dollars of its engineers’ time to maintain and improve the software. The better Linux performs, the more IBM can make by selling its services layered on top. So it contributes even though Linux benefits IBM’s competitors as well. Linux continues to improve, but no one owns it.
Entire industries thrive in a no-ownership world through these strategies—first mover advantages, shaming, social media, and growing the pie. None of these tools is perfect. Shaming can lead to violence; social media can become mob rule. Each tool for rewarding labor has advantages and limits. But that’s true for law as well.
And when creators do rely on law to counter copying, enforcement is often counterproductive. For years, the recording industry went around suing college students so they wouldn’t download music without paying. But much of this litigation backfired. Suing your customers is not a great marketing strategy. The exception was when the band Metallica sued Napster, the music-sharing website, because, as the band’s drummer aptly put it, “They f—ked with us. We’ll f—k with them.” Metallica’s fans reacted well to their band’s in-your-face approach.
Even industries heavily fortified with intellectual property often decide they benefit from tolerating theft. As we described earlier, HBO knows that people are sharing its passwords illegally—and sees it as a good thing. The company doesn’t mind having its pockets picked because sharing creates a new generation of HBO “video addicts,” as the company’s president described its illicit viewers. When these viewers are older and wealthier, HBO believes they will pay for their own accounts. Tolerating theft is a long-term investment. In the meantime, theft creates valuable buzz for the network’s shows.
Surprisingly, tolerating theft can also benefit makers of luxury goods. Yves Saint Laurent prints its trademarked logo all over its handbags, and Rolex emblazons its watches. But zealously enforcing trademark protection may not always be a good strategy. The tourists buying fake YSL bags and Rolexes from shady vendors in Times Square are not taking sales away from legit stores—but they are teaching young consumers what they should aspire to. Fakes can be the best free advertising. Buyers of counterfeit luxury goods can form a pipeline of future customers for the real deal. One study found that 40 percent of people who bought counterfeit luxury goods ended up buying the high-end version after their trial run with the cheap fake. Other research has shown that for many luxury brands, tolerating a market in fakes increases the value of the original.
Even the Disney Company, the most incorrigible copyright-hoarder, may be coming around. The Very Important Babies Daycare spat was pivotal. The terrible press Disney received—compared with the publicity bonanza for Universal Studios—perhaps moved Disney to rethink its ownership strategy.
The original Mickey Mouse copyright expires in 2024, and Disney has not geared up to buy itself another extension from Congress. How could that be? Isn’t it always cheaper just to pay lobbyists and make a few targeted campaign contributions? The roughly $100 million the company spent on prior extensions has paid off many times over. But Disney has found an even better ownership design strategy, one that lets it profit more by relying less on copyright: it adopted HBO’s pro-theft stance.
Disney now unofficially tolerates hundreds of small online shops run by die-hard fans selling T-shirts, buttons, pins, patches, jewelry, and thousands more items that leverage Disney characters. These stores don’t pay Disney a dime in licensing fees. Why the pivot to tolerating knockoffs? Because Disney learned that fan-made, unlicensed twenty-five-dollar T-shirts drive their wearers to Disney parks, where they buy expensive entrance tickets and pass the day spending even more money.
Another reason for Disney’s newfound tolerance: it has discovered the marketing research value from the hundreds of small knockoff shops. These shops turn out to be a vibrant source of ideas for new official Disney merchandise. In 2016 the online vendor Bibbidi Bobbidi Brooke came out with a hugely popular line of rose-gold sequined Mickey ears, something that had not occurred to the Disney licensors. So Disney copied the design, which sold out immediately in its official stores. Bibbidi Bobbidi Brooke was gracious, posting “always excited to see new merch offerings.” Her fans replied, “Yours will always be the original!!!” Everyone wins.
“I still don’t think they’re interested in letting anyone build a multimillion-dollar business, but they are much more understanding of the role that fan engagement plays,” one intellectual property professor said of Disney’s new approach. “As the record industry found out, it looks bad to sue your fans if they’re doing it because they are your fans.”
In many places in our economy, the real rule is I reap what you sow, yet innovation proceeds apace. Even when no one can claim ownership, people find ways to make creative labor worthwhile. Copying, sharing, and tolerated theft are key engines of growth. The question is not Should we increase copyright protections for fashion? With fashion as our guide, the question should be Where else can we eliminate legal ownership for intellectual labor?
The Wild West of Genetic Data
We wrap up with a puzzle. How should we own our genetic data? Kristen Brown, a Bloomberg reporter, mailed out a dozen saliva samples as part of her story-writing research. For an article on her ethnic heritage, she mailed spit to Ancestry.com and 23andMe; for insight into her athletic ability, diet, and sleep patterns, she sent a sample to Helix; for a genetically tailored beauty regime, she uploaded her DNA data to a cosmetics start-up.
Then she had second thoughts.
Brown realized she had given away unlimited commercial access to her genetic secrets. And she had indirectly exposed her relatives without their permission. Today roughly two of every three Americans of northern European heritage can be individually identified because a different family member has sent in a sample. Soon genetic data companies may well be able to identify just about everyone’s most intimate traits—not only your predisposition to diseases, but also perhaps your longevity, athletic prowess, and many other variables—whether you’ve mailed in spit or not.
Control over genetic data raises questions beyond personal privacy and dignity, though those matter, too. As people submit more DNA, the commercial value of gene databases grows exponentially. Medical data licensing has become a multibillion-dollar business. GlaxoSmithKline paid 23andMe $300 million to access data for targeted drug development. 23andMe went one step further, developing an anti-inflammatory drug based on its data. The company already has over 9 million individual profiles; the industry as a whole has over 25 million. There are ever-growing fortunes at stake.
Brown decided to retrieve her genetic data. But could she take it back? Alternatively, could she get a share of the money earned by database companies licensing her data? Ownership of genetic data is contested, ambiguous, and does not define itself—just like every other valuable new resource. As Brown reported, trying to disentangle her individual data from gene databases was “brutally difficult.” Ultimately, she failed.
How about you? Are you one of the millions who has swabbed your cheek and sent off a sample? Any second thoughts? Has a family member sold you out? Here are some options for who owns your genetic data after you send the sample:
No legal ownership, keep data free.
Database assemblers own the data.
Individuals keep ownership of their genetic data.
Assemblers and individuals share ownership.
Today genetic data is the Wild West of ownership design, with innovation racing ahead of the rules. We could decide to leave data free—as with fashion, jokes, and sports plays. Perhaps a no-ownership world creates more value than the rules that lawmakers would likely impose. But who benefits from this value?
For 23andMe and its industry cohort, no-ownership would be fine: the companies do not need law to reward their labor. Nor do they rely on shaming and first mover advantages as in fast fashion conflicts. Instead, they can use secrecy and scale to control genetic resources without ownership.
Secrecy is straightforward: the industry doesn’t publish its gene databases; it licenses access instead. Here secrecy substitutes for copyright; it can replace patents, too. For example, Elon Musk, founder of SpaceX, says, “We have essentially no patents. Our primary long-term competition is China. If we published patents, it would be farcical, because the Chinese would just use them as a recipe book.” Savvy entrepreneurs often rely on discretion, not law.
Scale also matters, wholly apart from ownership. In the past, identifying new drug targets was cumbersome and costly, requiring scientists to observe actual patients. Now they can get better results faster by combining large private gene databases with people’s confidential insurance and medical records—and potentially other records, like those generated by fitness trackers, cell phones, and browsing histories. Myriad Genetics learned the value of scale a few years back when the Supreme Court invalidated the company’s gene test patents for breast cancer. If you thought Myriad’s market would disappear as soon as the patent was invalidated, you would be wrong. Myriad discovered it didn’t need patents to fend off competition because the company already controlled access to the largest breast cancer mutation database. With its head start in collecting samples, the database now lets the company detect a wider range of mutations than competitors are able to find—and charge for the information.
As databases scale up, they can become exponentially more valuable. The key is to grow the database fast. This is why 23andMe decodes your heritage for just $99: your genetic information is raw material for the real product, its database.
To preserve the Wild West regime, the industry has been working to fend off ownership regulation. In a savvy move, companies like 23andMe decided not to fight Brown and others like her. Gene companies have learned the lessons of Napster and music streaming, of HBO and password sharing. Don’t hassle your customers; find less irritating ways to extract value from scarce human resources. In the genetic data market, existing companies already have all the advantage they need. Their scale deters new competitors; their secrecy is hard to pierce; and social media tweets don’t inflict much shame.
One industry strategy is to foster the illusion of individual ownership. 23andMe realized it was better off disclaiming ownership in Brown’s data. The company did not want to provoke Brown to feel her self-ownership was violated—It’s mine because it came from my body (see Chapter 5). Provocation can lead to activism, and activism can catalyze legislation. Better, instead, to keep your raw material suppliers happy while they swab and swipe.
When Brown tried to retrieve the spit samples she had mailed in, the companies readily agreed…in principle. In practice, though, 23andMe told Brown the procedures needed to delete physical samples were “not currently available.” And Ancestry.com told her no one had ever asked to have their spit returned. Turns out, the gene companies are warehousing the spit. Perhaps one day new sequencing techniques will let them unlock even more data from those stored samples.
How about retrieving the already-existing DNA data? Many genetic data companies readily concede the data is yours, perhaps to avoid triggering your attachment intuition, the idea that It’s mine because it’s attached to something mine (see Chapter 4). If you want data deleted, fine—in principle. In practice, though, Brown reports, “23andMe may tell you that you can delete your data, but in reality, the law says you can’t.” Scrubbing data is impossible in part because of record-keeping obligations on health care testing labs. “The ‘minimal amount’ of information the company was required to keep on hand,” Brown found, “was, essentially, all of my raw genetic information.” And after your DNA profile has been assembled into the database and licensed out to third parties, you have no real way to retrieve your data. “When you delete your DNA information, you are mainly hiding your information from yourself,” Brown concluded.
Instead of asserting ownership of DNA profiles, the data industry has focused on securing binding permission to use your information—that is, it shifted from ownership to contract, another realm where industry exercises masterful design control. When you submit spit, gene companies ask you to check an “I consent” box. Nobody ever reads the underlying agreement. But that one simple click gives the genetic data industry all the rights it needs, even without ownership. You may own the data or the company may own it. No one knows. With a binding contract, it doesn’t matter.
On the Ancestry.com form, your click grants the company “a sublicensable, worldwide, royalty-free license to host, store, copy, publish, distribute, provide access to, create derivative works of, and otherwise use” your genetic data. That’s a lot. More than 80 percent of Ancestry.com customers check the box, letting the company sell or share their data. According to 23andMe, “The average customer who chooses to let 23andMe share their data for research contributes to more than 230 studies on topics including asthma, lupus, and Parkinson’s disease.”
And what happens if the gene database leads to a cure? You have no stake. As one commentator notes, “You can’t go to them later and say, ‘Hey you need to compensate me for this blockbuster drug that you developed using my data.’ ” When you click “I consent,” contract takes over—without ever clarifying the underlying data ownership. We contribute our seeds of data, those seeds grow, and someone else reaps.
At present, Americans have few protections for how their data are used. The 2008 Genetic Information Nondiscrimination Act (GINA) restricts how health insurers and big employers can use your DNA data. But other types of insurers—such as long-term care, disability, and life insurance—are not covered. They may be able to discriminate against you based on genetic information gleaned from another family member’s spit. And companies with fewer than fifteen employees, along with the entire U.S. military, are altogether exempt from GINA’s genetic discrimination protections in the employment sphere. The rules for DNA ownership and use reflect a complex and rapidly changing patchwork of federal and state laws. Some states are increasing levels of individual protection, while industry is pushing to cut your already-limited rights—as they find ever more uses for your data, from solving cold case murders to marketing toothpaste.
European regulators take a different approach, focusing on protecting privacy rather than divvying up ownership. With its 2018 General Data Protection Regulation, the European Union gives its citizens the “right to be forgotten”: more concretely, in the DNA context, the right to have one’s gene sample destroyed and data deleted—what Brown was seeking. In the United States, states like California are at the forefront of protecting individual privacy rights in sensitive data. These rights work somewhat like the Knee Defender we discussed in the Introduction—they are meant to keep industry from leaning its DNA databases into your virtual lap.
The industry is delighted to frame the debate around either this emerging privacy approach or its existing contract permission strategy. Both let you say no and be (more or less) forgotten. With forethought and effort, you may be able to cut yourself out from the databases. But excluding one DNA profile, or even ten thousand, is largely costless to the industry so long as it controls the real prize, the millions-strong databases of people who did not realize the stakes in deciding whether to check “I agree.”
Reframing control of genetic data in ownership terms, though, has an important virtue that the privacy and contract stories lack. Ownership design can help highlight the “yes, if you pay me” option, not just the “no, leave me alone” default. Having the yes option treats us with dignity, respecting our status as free individuals empowered to make important choices regarding our most intimate resources. And not incidentally, industry itself may even benefit from having an aboveboard, transparent self-ownership regime (as we’ll explore in Chapter 5). As New York Times columnist Eduardo Porter notes, “If people were paid for their data, its quality and value would increase.”
Today people of northern European heritage are heavily overrepresented in gene databases. They are the ones who buy DNA-based cosmetics, fitness, and ancestry profiles. Historically excluded communities of color are substantially absent from these databases—and by extension, from medical research and discoveries that might benefit them. If the baseline ownership rule were that 23andMe paid people for data, instead of the reverse, perhaps we would see more diverse contributors and more inclusive drug development.
But if our goal is to advance a “yes, if you pay me” story, watch out: industry pros are often better than ordinary citizens at the ownership design game. As we’ve seen, Disney and its allies dominate Congress on copyright; companies like King Inc. and CMG Worldwide rule the states on the right of publicity. The data industry stands ready to write federal database copyright rules and state-by-state trade secret laws (these are additional emerging entrants in the limited list of allowable ownership forms). You can predict the industry story: we should reap where we have sown; our productive labor should be the root of ownership; genetic databases save lives; individual ownership will create gridlock; and so on. And the industry’s story has a point. But it’s not the only story.
The design challenge is to balance the competing claims of individual genetic self-ownership and attachment with industry labor. That’s not an easy feat for Congress to achieve, but neither is it an impossible one.
In the meantime, alternatives are bubbling up. On the public side, there are efforts to create a genetic commons—freely available genetic databases that are large and diverse enough to turbocharge medical research and help diagnose rare diseases. On the market side, start-ups have begun offering contributors a stake in the aggregated value of their genetic data. “You can’t say data is valuable and then take that data away from everybody,” says Dawn Barry, a co-founder of one of these start-ups. Twenty days of data from a fitness tracker is worth two of Barry’s shares, valued at 14 cents; a 23andMe–style test earns you $3.50 in shares; your whole genome nets you $21. People cash in if the start-up shares do well—thus reversing the cash flow from the 23andMe model.
But the stock ownership model has downsides, too. It’s meaningfully available only to the handful of sophisticated consumers who search it out, prefer stock to cheap testing, and deliberately opt in to this ownership relationship. Most people keep on mailing in 23andMe and Ancestry.com kits, clicking “I consent,” and getting no direct compensation (though there may be some indirect compensation if it costs companies more to test than consumers pay). True, consumers can opt out of inclusion in genetic databases, but few do. And—more important—we have no simple way to link our individual contributions with valuable medical discoveries that come from aggregating our samples.
Designing opt-in and opt-out rules is a notable part of ownership design, and it works in tandem with strategic choices about ownership baselines—the automatic defaults that people come to see as the ordinary, natural, and correct use of scarce resources. It is hard to overstate how important it is to capture the baseline: it means your ownership story wins, and competing stories soon seem deviant.
One hundred years ago, standing pools of water were mosquito-breeding swamps. Landowners would naturally fill them in. Today, those same pools are ecologically sensitive wetlands. Owners can be required to protect them in their natural state. Swamp or wetland is solely a matter of where we set the ownership baseline.
What if we switched the ownership baseline for our DNA? We could set an automatic default rule such that everyone who contributes genetic data—not just the savviest—owns a small share in medical discoveries derived from their genetic data. Companies like 23andMe could still offer cash today in exchange for a future ownership share, but the opt-out transaction would have to be deliberate and transparent, not buried in “I agree” licensing gibberish.
We have been able to change the baseline in other ownership contexts. Employees save more for retirement if employers are required to set the baseline at automatic deductions. People must affirmatively opt out if they want cash now. Few do, so tax-favored retirement savings grow. If the baseline is no automatic deductions, fewer opt in and savings lag. Similarly, organ donations go up when the baseline is that drivers are donors. If they don’t like that choice, drivers may opt out when they renew their licenses. With a no-donation baseline, relatively few opt in. (In Chapter 5, we explore additional solutions for organ shortages based in self-ownership.) These behavioral asymmetries around ownership baselines and opt-in versus opt-out rules are the engine that drive what Cass Sunstein and Richard Thaler have called the “nudge” lever in policy making.
The conflict between individual self-ownership and industry labor arises every day—it’s not just genes. Our phones help marketers (and law enforcement) compile databases of our every location; omnipresent cameras feed facial recognition databases; most valuable of all, our every online move creates a clickstream of trackable data.
Think about how much personal information you provide Google with as a by-product of your searches. Or what you reveal by clicking “like” on Facebook. Collecting, analyzing, and selling this data is truly what drives the Internet economy. In 2018, insights into American’s desires, attitudes, and activities online were worth an estimated $76 billion—if just half of that revenue were shared with individuals, each would receive a check for $122. Shoshana Zuboff has named this business model “surveillance capitalism.” As one economist puts it bluntly: “Imagine if General Motors did not pay for its steel, rubber or glass—its inputs. That’s what it’s like for the big internet companies. It’s a sweet deal.” This is why so many apps are free. But as tech articles repeat: when the app is free, you are the product.
The Wild West of no-ownership works for fashion, jokes, and sports plays, but not so well for genes, locations, faces, and clickstreams. What’s the difference? Perhaps it’s that all these types of data share a common thread, one central to ownership design today: individually they count for little, but collectively they are worth everything. Online industries prefer to stick with the Wild West. If you disagree, then it’s time to speak up.
Chapter 4
MY HOME IS NOT MY CASTLE
Three Blasts of Number 8 Birdshot
William Merideth was in his Kentucky home on a summer day in 2015 when his daughters came in from the backyard. The girls said, “Dad, there’s a drone out here, flying over everybody’s yard.” This did not sit well with Dad.
“I came out and it was down by the neighbor’s house, about 10 feet off the ground, looking under their canopy that they’ve got in their backyard,” Merideth described. “I went and got my shotgun and I said, ‘I’m not going to do anything unless it’s directly over my property.’ ”
It didn’t take long for the drone to cross his property line. “Within a minute or so, here it came,” he said. “It was hovering over top of my property, and I shot it out of the sky.” He downed the $1,800 drone with three blasts of number 8 birdshot. A few minutes later John David Boggs, the drone’s owner, appeared and asked, “Are you the son of a bitch that shot my drone?” Merideth, wearing a 10mm Glock holstered on his hip, replied, “If you cross that sidewalk onto my property, there’s going to be another shooting.” Boggs had the presence of mind to call the police, and Merideth was arrested for wanton endangerment.
The arrest perplexed the #droneslayer, as Merideth soon began calling himself. “It was hovering; I would never have shot it if it was flying.” As he put it, “It would have been no different had he been standing in my backyard. As Americans, we have a right to defend our rights and property.” Merideth was also puzzled that firing a shotgun in a residential area might be any kind of problem: “Now, if I’d have had a .22 rifle, I should have gone to jail for that. The diameter of those things are going to come down with enough force to hurt somebody. Number 8 birdshot is not. Number 8 is the size of a pinhead. The bottom line is that it’s a…defending my property issue.”
At trial, Boggs produced video evidence proving the craft had been flying above two hundred feet when it was shot down. Despite the video, Merideth testified that the drone was hovering below the tree line. The Bullitt County judge sided with Merideth and dismissed all charges. The decision made national news because it suggested suburban homeowners could fire away at drones—a surprising possibility. In the United States, as a general matter, landowners are entitled to sue trespassers, not shoot them.
But was Merideth correct even in saying the drone was trespassing?
The answer turns on the principle of attachment, a primitive, powerful, and often-overlooked basis for ownership. As we use the term, attachment describes the intuition that It’s mine because it’s attached to something mine. Drones raise the same conflict we saw with the Knee Defender in the Introduction. Your boarding pass describes a seat number—like 10C—the two-dimensional plane of fake leather where you plant your bottom. The seat number does not resolve conflicts over the wedge of space where the seat reclines, nor the contested terrain around armrests. For that you need an additional principle, one that makes ownership three-dimensional. Attachment is that principle.
When you buy land, it’s a lot like getting a boarding pass. Your deed outlines the boundaries of a flat plane you can locate on a map, like “Lot 10 in the Aspen Hills Subdivision.” But when you stand on your parcel, the deed does not tell you whether your ownership extends to the “droneways” above, the groundwater below, or the deer bounding by. These plausibly connected new and existing resources are the terrain where the intuition of attachment operates. For most of history, few people paid precise attention to just how much they owned far above or deep beneath, because it didn’t much matter. Ownership conflicts mostly took place close to the surface, where people lived and worked.
Old-fashioned intuitions of ownership don’t work well for drones. Unlike airplanes, drones roam unpredictably. They can hover near the ground, peep into windows, or listen from outside; they may even be armed. Merideth had an expansive view of attachment, arguing that Boggs’s drone had crossed over an invisible fence that extended high above his two-dimensional property. “You know, when you’re in your own property, within a six-foot privacy fence, you have the expectation of privacy,” he said. “To me, it was the same as trespassing.”
Merideth’s claim has deep roots. As far back as the thirteenth century, landownership was said to extend in a column “up to the heavens and down to hell.” That expansive notion becomes even more robust around our homes. In 1628 Sir Edward Coke, the great codifier of Anglo-American common law, wrote, “A man’s house is his castle.” When you combine the column “up to the heavens” with “home as castle,” you may arrive at Merideth’s view.
But old maxims are just that. Maxims. They were never the law. Our invisible castle walls never expanded in a lighthouse beam up into outer space; nor did they converge down to a point deep below. The rhetorical power of ownership maxims always exceeds their legal force. One hundred years ago, at the dawn of commercial aviation, airplane overflights were a lively debate. Some landowners asserted “column” and “castle” to say airplanes were trespassing high over their homes, and they demanded payment for permission to cross.
Courts quickly rejected unlimited attachment: it would have grounded a transformative industry. The reason you can’t shoot down airplanes above your property is not that you lack the appropriate surface-to-air missile. It’s that when America needed unimpeded highways in the sky, courts and legislators examined our competing ownership intuitions and decided ownership of land should not extend thousands of feet up.
The boundaries of claims based on attachment are constantly shifting as new technologies, population growth, and increased scarcity force us to rethink ownership. Amazon, UPS, and Domino’s see a future where drones efficiently deliver packages and pizza. Whether drone delivery becomes a viable industry is partly a technological problem, but at this point, it is primarily a question of ownership design. Drone delivery works most easily if drones can cross above people’s land. So should attachment or some other ownership principle decide control of droneways? Where do we draw the boundary between private land and public access? As far up as you can shoot an arrow, fire a gun, or launch a missile?
When Merideth says, “The bottom line is that it’s a defending my property issue,” he is making an aspirational claim. Drone-crossing airspace two hundred feet up is Merideth’s property only if we decide it should be so, otherwise not.
It’s the same debate with sunlight and wind, which are increasingly contested and valuable renewable energy commodities. When your neighbors’ trees shade your solar panels, or their windmills disturb your air flow, are they taking property from you? Everything you own above your land is a distinct choice—perhaps implied and shaped by medieval maxims, British traditions, and American practice, but not commanded by them. It’s all up in the air, as it were.
And the same is true going down into the earth. Your deed does not tell you which belowground resources are yours alone, are shared with neighbors, or belong to the public. Water flows in great aquifers, oil pools in large fields, and hard rock minerals meander in veins. With the rise of fracking and other extraction technologies, conflicts for belowground resources are becoming ever sharper. Resolving these conflicts turns on the varying choices we make about the attachment principle. These choices are always in flux.
With one exception. So far as we know, every legal system for all recorded history follows a rule of increase regarding farm animals, in which the owner of the mother owns the offspring. According to the ancient Laws of Manu, “Should a bull beget a hundred calves on cows not owned by his master, those calves belong solely to the owners of the cows; and the strength of the bull was wasted.” This rule has remained constant from four thousand years ago in India to everywhere in the world today.
Why? Newborns quickly reveal their mothers, while paternity is uncertain. Moreover, the calf depends on its mother for survival, so uniting them in ownership most likely ensures the calf’s survival. Every factor that goes into ownership design points here in a single direction. As one legal scholar summarized, the rule gives “a reward to planned production; is simple, certain, and economical to administer; fits in with existing human and animal habits and forces; and appeals to the sense of fairness of human beings in many places and generations.”
If newborn farm animals are the easiest case—humanity’s only universal attachment rule—then the boundaries of landownership may be the hardest. All the variables of ownership design are in constant conflict. More and more, landowners feel as if they are under siege from above and below and—as we will see—from the sides and within. But this is no surprise. Our attachment intuitions are often far from ownership reality. Ownership does not reach to heaven and hell. Your home is not your castle.
Fiddleheads and Double Eagles
Here’s a contemporary conundrum: the fiddlehead fern wars in Maine. For centuries, weekend fiddlehead foragers have wandered privately owned Maine countryside and beaches, filling their wicker baskets. And landowners have mostly tolerated their presence. Recently, however, professional foragers have moved in and started to haul off commercial quantities. Blame farmer’s markets, food co-ops, and farm-to-table restaurants—they created a lucrative market that foragers are rushing to fill. Turns out, people are realizing that fiddleheads are delicious sautéed in a little salted butter. And landowners are getting mad.
Responding to his constituents, Thomas Saviello, a Maine state senator, proposed a bill to ban foraging without permission. “This, to me, is a no-brainer,” he explained. “If you own the land, it’s not my right to go onto your property and take something that belongs to you.” What Saviello missed, though, is that taking fiddleheads is theft only if the state decides to favor the landowner’s attachment claim over the forager’s competing claims rooted in labor and possession.
For most of American history, foragers were free to enter others’ land and take away the wild plants they encountered. They weren’t being sneaky; foraging wasn’t theft. They had a “right to roam” that included using others’ land. And it’s not just fiddlehead foragers. Historically, mushroom hunters, raspberry pickers, cherrystone clam–diggers—and gun-wielding hunters—haven’t needed permission to enter rural land that was not fenced, cultivated, or posted with NO TRESPASSING signs.
And this makes sense. In early America, wild-caught food was an important nutritional resource. So states favored labor and possession (I worked hard to gather those fiddleheads) over attachment (Those fiddleheads are mine because they’re attached to my land). That right to roam was the universal rule at America’s founding—a deliberate anti-aristocratic rebuke to England, which reserved rich hunting and foraging lands to large landholders and the Crown.
But times change. As we discussed in the Introduction, the invention of barbed wire in the late 1800s upended the meaning of landownership in America. Barbed wire was a cheap way to send a powerful message: It’s my land—and, by the way, the stuff on it is mine, too. Keep out! But people can climb barbed-wire fences or cut through them. So landowners pushed to change the law as well, using the attachment principle to create an invisible fence. Today the landowners’ story has prevailed in half the states, and it’s the growing trend. In those states, foragers and hunters are trespassers, even on unfenced, unposted land. The fiddleheads, clams, and deer belong exclusively to the landowners where the resource was harvested or shot.
Maine hangs in the balance. Will the state stick with American tradition or join the new majority? Saviello’s bill got lots of pushback. According to John Gibbs, a Maine police officer, hunter, and forager, “The biggest problem I have with the bill is that it’s going to change a whole way of life. You ought to be able to pick raspberries and strawberries and blackberries, and you ought not to worry about being written a ticket.” Said another forager, Tom Seymour, “It’s worked out pretty well for the last couple hundred years. I don’t see any reason to change it.” Saviello’s bill has stalled for now, but American law increasingly favors organized landowners over dispersed foragers and hunters—a throwback to aristocratic England.
This shift toward expansive attachment governs not only what grows on and wanders across land but also the treasures that lie beneath. Let’s move from Maine to Idaho.
Greg Corliss was grading the driveway for a new guesthouse on the Sun Valley ranch of Jann Wenner, owner of Rolling Stone. Greg looked down at the dirt and shouted to Larry Anderson, his friend and boss, “Larry—look, gold!” Larry ordered, “Put ’em in your pocket—we could split ’em.” It was Greg and Larry’s lucky day. They had just found ninety-six half eagles, eagles, and double eagles—gold coins minted between 1857 and 1914 and worth about $25,000 when they dug them up. A century back, when Sun Valley was a ragged mining outpost, someone had buried the coins in a mason jar and never returned for them. Greg shouted, “We’ll get a reward! We are going to be on the cover of Rolling Stone!”
“Shut up,” Larry muttered. “This is between you and me.”
Larry held on to the coins while they considered what to do. Eventually, Greg demanded half the find. Larry worried Greg might resort to violence. Everyone talked. The story became Sun Valley gossip. Eventually, Larry handed the coins over to Wenner; Greg sued Larry; then both sued Wenner. As one local mining engineer said, “How dumb were these guys? Obviously, you split ’em and the split buys the other guy’s silence—because Jann Wenner needs more money like a hole in the head.”
The drama arose because Larry and Greg couldn’t keep quiet.
Initially, Wenner offered Greg and Larry a big finders’ reward. But he withdrew the offer when the lawsuits started, saying, “Greg Corliss is a ne’er-do-well who’s milking this for all it’s worth. He’s a liar and an asshole.” In reply, Greg was surprisingly understanding. “If you’re wealthy, and some dickhead who found coins in your driveway is suing you—I can see Jann’s side.”
Fights over treasure troves go way back. People have been sparring over buried loot for millennia. In old England, troves went to the Crown, even when found on private property. Today finders may receive half the value if they disclose the find—and jail time if they don’t. When America was founded, states intentionally took an anti-aristocracy stance, as with the right to roam: treasure went to the finder, not to the landowner. Idaho followed this lead when it became a state in the 1860s. State law favored the fortune seeker. Even if you find treasure on someone else’s land, it’s yours, just like wild animals and plants.
Greg and Larry argued the state should stick with this tradition: it should reward the searchers, or treasure will stay buried or hidden, and everyone loses. This is an ex ante argument like the one we made regarding the Barry Bonds home run ball: award ownership to create incentives for future treasure seekers. Wenner countered by invoking the attachment principle: ne’er-do-wells should not be free to come onto his land and take away buried stuff, especially if they are his employees.
Judge James May, in the Idaho district court, sided with Wenner. He ruled the possessor of the land gets the gold, thus aligning Idaho law with what has become the majority rule in American states. Today landowners and employers (like Wenner) usually beat finders and employees (like Greg and Larry). We’ve circled back toward old England.
Double eagles and fiddlehead ferns may be unusual cases, but the same rules that govern them operate everywhere—even in the realm of ideas. With copyright law, Congress legislated that the copyright holder automatically controls a host of additional rights—they attach to the original work. If you write a book, you own derivative rights, like the right to adapt the work into a play. The same attachment rules work for inventors: certain rights to improve on an invention attach to the owner of the original patent—even if those improvements would not qualify for patent protection on their own.
Attachment even drives recent heated controversies over cultural appropriation. Eighteen-year-old Keziah Daum tweeted a photo of herself at the prom wearing a traditional Chinese dress. The post went viral, and not in a good way. Jeremy Lam retweeted her post, writing, “My culture is NOT your goddamn prom dress.” Daum felt she was engaging in cultural appreciation, not appropriation of something attached to, and therefore owned by, another. She explained, “My intention was to show my admiration for this culture.” But the attacks on social media accused her of theft. Similar charges have been made about foods (Korean tacos), hairstyles (white people with cornrows), songs (Avril Lavigne’s Japanese-themed “Hello Kitty” video), dance (non-Arabs belly dancing), parties (fraternities hosting Cinco de Mayo celebrations), and many other examples. E-mails from deans cautioning against cultural appropriation have become routine on college campuses every October as Halloween approaches.
Companies also get involved in these disputes, as when Urban Outfitters marketed Navajo Print Fabric Wrapped Flasks and Navajo Hipster Panties. The Navajo Nation sued. Urban Outfitters won a round in court but then settled, with both sides agreeing to collaborate on a line of Native American jewelry.
Similar battles arise around biopiracy, when companies develop products without paying the indigenous and tribal peoples who identified special value hidden in local plants or animals. To give an example, French researchers patented a compound derived from a plant, Quassia amara, after they learned the traditional local culture of French Guiana relied on it for its antimalarial properties. The company’s claim is based on productive labor; the community’s on attachment.
All these conflicts reflect tensions between dominant and minority cultures: To what extent should communities own their traditional dress, food, art, and knowledge because it is closely connected to, and in part defines, the group? Whose stories count, and who decides what’s theft? These are fights over the boundaries of attachment.
Attachment’s Magnetic Pull
Attachment is a powerful core intuition for ownership. It’s the principle that translates an airplane boarding pass into my wedge of space; a land deed into control of my crops, trees, animals, wind, solar, water, oil, gas, and countless more resources. Through attachment, the owner of an existing thing—whether land, cow, or copyright—comes to own new things plausibly connected to the original. But why is this so?
At the most basic level, we need straightforward rules that assign initial ownership of newly valuable resources. This helps keep people from fighting with each other too much in the scramble to claim the unowned. That’s true not just for calves and buried treasure but also for drone flyways and fracked oil. For newly emerging resources, we often lack any preexisting rule at all. Attachment often fills that vacuum, first in practice, then as a matter of law.
Every ownership rule has pros and cons, winners and losers. Attachment is powerful in part because it can be cheap to administer and easy to understand: simply award the new resource to the owner of the already-existing, visibly attached one. The calf goes to the owner of the cow.
As Tom Merrill, the leading proponent of this broad view of attachment, explains, the principle addresses a key ownership design question: Who is likely to be the most productive manager of new resources? Existing owners of connected resources are at least as likely to be competent as any other plausible claimants. If adaptation rights don’t attach to the book author, then someone has to figure out where else they should go. A simple attachment rule keeps disputes out of court. No judge has to parse who was the first in time to write the play. Or who penned the best adaptation. All they need ask is, did the owner of the book copyright authorize this adaptation?
But is attachment fair? Often, no. That’s a big downside. As Merrill emphasizes, the principle “has built into its very operation a set of doctrines that mean the rich get richer.” Wealth concentration does not always result, but attachment tends in this direction. If we grant new resources to established owners, there can be a multiplier effect where “those who already have significant property continually get more.” Wenner, the landowner, got gold he knew nothing about and had no expectation of receiving. Attachment awarded him a windfall. Finders get nothing, not even a reward, so they are likely to dig less and hide more.
Attachment works like a magnet, attracting new resources to existing owners and repelling everyone else. The losers are the foragers and hunters, scavengers and clam-diggers, bird watchers and trappers, hikers and snowmobilers, screenwriters and garage tinkerers, and all the others who labor productively to find, uncover, and develop new useful resources.
With land, the trend is toward attachment and away from rewarding first-in-time, possession, and productive labor. Attachment is easy to explain. It often just feels right—especially to existing landowners. True, attachment doesn’t always win, especially if there are sufficiently powerful advocates on the opposing side. Drones remain an open contest. Merideth argues for an expansive version of attachment, while delivery companies push for a different ownership story. But when attachment becomes the ownership baseline—when it starts to seem natural and inevitable—then it pushes aside our other stories. First-in-time, possession, and labor are cast as deviant exceptions instead of equally worthy choices.
People may complain about wealth inequality in America—everyone can point to causes, from tax policy to racial discrimination. But few think about the role of attachment, the ownership mechanism that tends to concentrate ownership in fewer and wealthier hands.
Dry Wells and Sticky Staircases
Charlie Pitigliano’s grandfather, an Italian immigrant, moved to California’s Central Valley in the 1920s. The land he bought was fertile, to be sure, but the real draw was the vast source of ancient groundwater that lay beneath. Farmers owned this water according to the attachment rule of the day. They could irrigate their fields with as much as they could pump. So they pumped, and pumped.
Today there are one hundred thousand wells across the Valley, watering farms that provide a third of the country’s vegetables and two-thirds of its fruit and nuts. The next time you eat an almond, odds are it was grown in the Valley. The same is likely true for your next grape, asparagus stalk, pistachio nut, and other pricey items in the grocery produce section. Farmers like Pitigliano have pumped their way into your supermarket. Groundwater helped make the Valley the most valuable agricultural area in the world.
But there’s a tragic flaw in this cornucopia—a flaw based entirely on badly designed attachment rules. When water was plentiful, attachment worked fine—as do most ownership rules when there’s plenty to go around. But with scarcity, unlimited pumping proved disastrous. Decade after decade, farmers extracted groundwater faster than the aquifer could replenish it. Over time, the water table dropped, the soil compacted, and the land started to sink. In parts of the Central Valley, the land surface has dropped twenty-eight feet since the 1920s. Streets cracked, bridges buckled.
When farmers chase down a retreating water table, there are predictable consequences: the water table keeps on dropping, eventually falling below existing wells. This vicious cycle hit the small town of Monson, thirty-five miles from the Pitigliano farm, especially hard. The poor Latino farmworkers who live in Monson still have water beneath their homes and trailers, but they have no money to pay for drilling the ever deeper wells needed to reach the falling water table. One well could cost a year’s salary.
During the most recent drought—one that lasted for six years—nearly one thousand wells started running dry in Tulare County, an area in the Valley the size of Connecticut. With a gurgle and then an ominous hiss, the water would stop flowing. Gladys Colunga, a mother of six in Tulare whose well ran dry, blames the farmers’ pumping. “I understand that they need to get their crops as well, but then we’re a family, we have children and we need that water. I mean, we can live without a TV, we can live without cellphones, but we can’t live without water.”
Dominic Pitigliano, the current operator of the family farm, spent over a million dollars putting in new wells to reach the water table, some one thousand feet down. It’s expensive to keep chasing the receding water, but Pitigliano felt he had no choice: “You don’t want to lose everything you’ve put your heart and soul into your whole life just disappear because you sat on your hands.” Almond trees and the other crops need water, so farmers continue to pump. Each farmer takes advantage of individual water rights; collectively, they deplete the aquifer.
Groundwater pumping is a problem not just in California’s Central Valley—strong attachment rules lead to a crisis anywhere water becomes scarce. Across America, landowners are sucking their neighbors’ wells dry. These dilemmas may not be familiar to big-city dwellers who rely on piped water, but it’s a constant concern for tens of millions who depend on well water.
Consider Bart Sipriano, a homeowner in Henderson County, Texas. He awoke one morning to discover his hundred-year-old well had run dry, and he soon learned why. The Ozarka water bottling company—now a division of Nestlé—had moved in nearby and started pumping ninety thousand gallons of groundwater a day to bottle as spring water and ship around the country. For Sipriano, suddenly, “it was like living out in the desert.”
Harold Fain, Sipriano’s neighbor, was next in line. Just days after Ozarka began taking water, the water level in Fain’s well significantly dropped. He was stunned. “In my furthest dreams,” he said, “I can’t imagine doing something on my property that would hurt my neighbor. And if I could dream up something, I wouldn’t do it.” Fain and Sipriano sued Ozarka. These Texan neighbors had accidentally discovered a downside of attachment. The water in their wells felt like it was theirs—it had always flowed underneath their property—but a stranger could siphon it away.
The problem with natural resources is that we often design initial ownership rules when the resources are in abundance. There’s plenty for everyone. If the land is yours, then the stuff underneath must be yours, too. How much water can you pump? As much as you can capture from under your land, by whatever means you choose. And at first, attachment works fine. You pump, I pump, everyone has plenty. Lawyers call the groundwater regime a rule of capture, same as the rule for wild animals we introduced in Chapter 1. (Many modern ownership rules trace back to colorful old farm analogies.) With this rule in place, you can stand on your ground, stamp your foot, and proclaim, It’s mine all the way down.
In setting this initial rule, though, we overlook the consequences of later scarcity. Attachment can work both ways—that’s one of its important features. Your neighbors have the same right as you to stick their straws into the underground punch bowl. They own as much as they can suck out from under their land, including the water that would have flowed to your well. If you pause for breath and your neighbor keeps on sucking, you may be left dry. Literally. This is not a complicated race to understand. Almond farmers and water bottlers quickly realize they need to add powerful diesel motors that don’t stop for breath. Soon the aquifer loses its capacity to replenish. Eventually there’s nothing for anyone.
Shouldn’t it matter that existing homeowners are left parched? How can it be that Fain owned the water in his well until the moment Ozarka pumped it away? Isn’t that theft? No, not under Texas’s attachment rules.
Fain’s case went all the way to the Texas Supreme Court. He lost. Since 1904, Texas has awarded surface owners “absolute ownership” of underground water, so they can pump as much as they want, whether or not it sucks neighbors’ wells dry. Subsequent court rulings have established that neighborly behavior—what Fain was asking for—is not required in Texas. Even though drilling one well can lower the water table and harm water quality and availability for neighbors, Texas courts have been unwilling to intervene. They say if you want to change the rule of capture, get the Texas legislature to pass a law.
The court’s reluctance to intervene illustrates another feature of ownership design: rule stickiness. Rules that are productive and useful in one era can turn catastrophic in another, and yet they stick. Judges often hesitate to fix even the dumbest rules, sometimes passing the buck to legislatures, sometimes deferring to past court decisions, rarely taking the lead. Suspicion of change is a deeply ingrained legal habit. As William Blackstone wrote in 1787, in the first general and accessible synthesis of English law, property law “is now formed into a fine artificial system, full of unseen connections and nice dependencies, and he that breaks one link of the chain, endangers the dissolution of the whole.”
On the other side of the divide, sharply critical of unquestioning deference to precedent, Supreme Court justice Oliver Wendell Holmes, Jr., wrote a century later, “It is revolting to have no better reason for a rule of law than that so it was laid down in the time of Henry IV. It is still more revolting if the grounds upon which it was laid down have vanished long since, and the rule simply persists from blind imitation of the past.” Much of a lawyer’s training involves learning tools for navigating between Blackstone and Holmes—between embracing the value of continuity and advocating for needed change.
Texas has opted for continuity, but its attachment rules were adopted long before anyone understood aquifers. The rule of capture may have made sense when people were digging small shallow wells that didn’t much affect what happened to neighbors. No one considered the possibility that deep drilling and powerful diesel pumps could reach water located far beneath the surface and rapidly deplete entire water tables. Drilling technology and pumps changed the playing field, and not just by lowering it.
As Barry McBee, chair of the Texas Natural Resources Conservation Commission, argued, these old rules do not “protect private property rights at all, and the Ozarka case is evidence of that. Farmers and ranchers believe they should have absolute rights to their water. Well, the rule of capture says they have that—unless the guy next to them has a bigger pump. Their rights become quite ephemeral at that point.” In Texas today, attachment means surface owners own the groundwater flowing beneath, but only until another surface owner pumps it up.
When Texas considered improving its groundwater ownership design, big water users steamrolled the legislature. The Texas and Southwestern Cattle Raisers Association argued that requiring “reasonable use”—what Fain was asking for—takes away what’s “always” been theirs. And that’s a hard no in Texas. Echoing Blackstone’s conservative creed, Ridge Pate, legal director of the powerful Farm Bureau, added “We’re dealing with folks’ property rights. When you take one away, where does it end?”
Notice Pate’s strategy here: he’s arguing for rule stickiness by deploying the slippery slope move, one of the most powerful (and often used) rhetorical devices in ownership debates. If you can cast needed reform as a slippery slope—or invoke variations like the “parade of horribles” or the “camel’s nose in the tent”—then any proposed change to the existing regime, however small and reasonable, will seem to lead inevitably downhill to disaster. Better to keep the status quo, even if it’s flawed.
Parents use this move all the time with little children. “No, you can’t stay up another hour, because where would that end? After midnight.” “No candy after school today or your teeth will rot.”
Whenever you hear a sticky rule–slippery slope argument, recognize there is an equally strong reply: what we like to call the sticky staircase riposte. “Yes,” you can concede, “the old rule has value.” Then you pivot: “But it’s not quite right, so let’s make this one reasonable change. We’ll take this one small step and stop safely on this sticky stair.”
Tommy Knowles, with the Texas Water Development Board, argued the sticky staircase point, proposing alternatives like creation of water conservation districts with circumscribed powers to limit overuse, interbasin water markets, and “reasonable use” rules that allow unlimited consumption unless a neighbor’s supply is threatened—sticky steps that could have big payoffs for neighborly relations and sustainable pumping. The ranching and farming lobby brushed aside these reforms, even though, as McBee pointed out, rural residents are the people most threatened by the rule of capture.
Rhetorical strategies aside, arguments over groundwater exemplify a recurring challenge for managing scarce resources. In the academic literature, this challenge is known as the tragedy of the commons—and it’s one of the building blocks of modern ownership design. Every farmer knows the race to pump is a losing game, but why sacrifice for the greater good if there’s no guarantee others will do the same? If you try to conserve water and others don’t, then you’re a chump. But if no one conserves, then the farmers destroy the resource for everybody. This race-to-pump dynamic can occur with all kinds of resources—groundwater and oil, fish and foxes, grass and pasture—whenever access is open to all. Every farmer, fisher, or shepherd is better off in the short term by consuming as much as possible as quickly as possible, and by investing as little as possible in conserving the resource. That’s each individual’s rational choice right now. But what makes sense individually in the short term is disastrous for all of us collectively over the long term.
Charlie Pitigliano knows farmers should cut back to prevent the losses he and others suffer from subsidence and empty wells. “To save our valley,” he says, “we have to police ourselves.” But no one wants to go first. What’s the point of moderation if everyone else keeps drilling? The race to capture traps each farmer, the pumping continues, and everyone loses in the end.
Well, almost everyone. Unlimited capture is fine, for a while, for the very wealthiest and the most mobile—yet another instance of this rich-get-richer ownership rule. After Ozarka drains Henderson County’s groundwater, Nestlé can redeploy its pumping equipment to aquifers in other rule of capture counties across Texas. Drain one dry, move on. Managers at Nestlé bottling plants don’t care where the water tanker trucks roll in from, so long as they keep on rolling. Today the company is involved in water drilling disputes in Michigan, Florida, Maine, and other states.
Attachment, though, does not have to lead to tragedy. When we look up in the sky, planes fly overhead; landowners don’t have claims to airways. Only a small, odd collection of states still follow the Texas rule for groundwater: Connecticut, Georgia, Indiana, Louisiana, and Massachusetts. Try to find anything else that unites only these states. Every other state, liberal and conservative, has adopted some or all of the sticky steps Knowles proposed for Texas—water conservation districts, water markets, reasonable use.
Even in Texas, it would not be hard to protect aquifers while respecting ranch and farm owners’ views. How can that be? Look to oil and gas.
Black Gold
One hundred and fifty years ago, the oil industry was booming…in Pennsylvania. Ever wonder about the product name, Quaker State Oil? The first oil rush occurred in Titusville, Pennsylvania, back in 1859. Wildcatters raced in, trying to get as much crude out of the ground as fast as possible. Photos from the period show a forest of wells crowding each other.
Drillers overpumped oil in Pennsylvania for the same reasons they overdraft groundwater in California: the rule of capture. So wildcatters drilled as quickly as possible. The tragedy here was the waste of oil. When an oil field has too many wells, the pressure in the field drops, and much of the oil remains trapped underground. Better to have fewer wells and slower extraction. By carefully maintaining oilfield pressure, drillers can pump far more oil.
When oil was first struck in Texas, the state adopted the rule of capture. Each surface owner over a pool of oil could drill a well. Pump it or lose it. This seemed an unsolvable problem, destined for groundwater’s tragic outcome.
But oil drillers in many states rapidly sidestepped a tragedy of the commons, not with new technology but through redesigning the meaning of attachment. When oil producers saw oil field pressure drop and wells quickly dry up, they lobbied to create unitization, a new form of oil and gas ownership designed to collect together overly fragmented interests.
How does unitization work? The details vary from state to state, but the basic idea is simple. All landowners above an oil field are joined together in a privately owned unit, like a corporation in which the owners are shareholders. Landowners give up the right to drill their own wells; in exchange, they get a share of the profits based on how much oil lies beneath their lot (and they retain rights to surface uses like ranching and farming). The unit hires a professional operator to maximize overall revenue by drilling enough wells to get oil out, but not so many that pressure drops; pumping more when prices rise, cutting back in slumps. In short, the unit operates the field to create the biggest possible pie for owners to split.
Unitization respects the principle of attachment—owning land means you own the oil underneath—but it transforms the practice. Your individual right to drill becomes a pro rata share in the unit’s profit. Instead of competing to pump as fast as possible, thus shrinking everyone’s pie, the neighbors now share a joint goal. All benefit from expanding the pie as much as possible, so each gets a bigger slice. Unitization has become the gold standard for operating oil and gas fields with multiple surface owners. It’s ownership design that solves the tragedy of the commons.
Texas is the only oil-producing state not to require compulsory unitization—surface owners can voluntarily create a unit, but only if they all unanimously agree, and that’s hard to achieve. Instead, Texas adopted and has stuck with a more collectivist ownership form to address the commons tragedy—an odd choice for a state that prizes individual autonomy. Since the late 1930s, the Texas Railroad Commission (by a quirk of politics) has controlled oil production through “proration” rules: the state agency sets production caps for individual owners each month and it enforces well-spacing rules. You can’t dig a well if it’s too close to someone else’s existing well—a form of first-in-time. Proration is a less productive ownership form than unitization—it relies on information-poor state actors rather than on nimble private market operators, a cost that has become more apparent as drillers shift to deep drilling and horizontal fracking. It seems Texas lags behind the most market-friendly ownership solution because small independent operators—a potent political force in the Texas legislature—believe they can individually extract more by keeping their wells outside of unit control.
It doesn’t have to be this way.
Back in California, the recent drought across the state broke the long-standing political stalemate on groundwater management. With a new law, California is redesigning ownership to keep more land from sinking and more wells from going dry. Maybe it takes a devastating drought to try something new.
Unitization and reasonable use rules are just a few of many ownership forms available to tame problems arising from the rule of capture and ensuing tragedy of the commons. We’ll look at some more successful approaches in Chapter 7, but here’s one that may seem radical: change the ownership baseline for underground resources. Maybe they shouldn’t belong to the surface owner at all.
As it turns out, in most of the world, they don’t. One hundred forty-two countries, including well-off ones like Japan and Chile, say underground natural resources belong to the state as part of the common wealth—flowing oil, gas, and water are like the air we breathe or the oceans we fish. Landownership means you control certain rights on the surface and close to it, but attachment does not reach much below ground. What seems a “natural” feature of private landownership in the United States appears to be a downright bizarre choice in most of the world’s market economies.
In America, it’s too late to change the ownership baseline for underground natural resources. Few argue that these resources should be publicly owned. Trillions of dollars have been invested in the expectation that some version of attachment will govern water, oil and gas, coal, uranium, iron, and other minerals. The United States is an exception and will remain so. While we routinely reengineer the practice of attachment—say, by switching to unitization—America won’t abandon the principle for already-existing resources.
For emerging resources, however, it’s a different story: there, attachment has to compete with rival stories and ownership remains up for grabs. To experience the ebb and flow of these new resource conflicts, let’s start at the beach.
Beach Nourishment and Concrete Islands
Linda Cherry lives in a three-story beachfront home on the white sands of Destin, Florida. In the 1970s, Destin was a quiet fishing village of two thousand residents. Now it’s one of the most popular beach towns along the Gulf Coast, with 65,000 visitors arriving in peak season. Property values have skyrocketed. Locals proudly call Destin “the world’s luckiest fishing village.”
While her home might be in a crowded destination, Cherry didn’t have to worry about tourists with blaring speakers and beach-spreading towels and tents. Her lot, like all Florida beachfront, extends from her back porch down to the waterline at the average high tide—dry sand is private; wet sand, public. Cherry loved her private beach. Like many neighbors, she put up NO TRESPASSING signs to drive home the point.
In the past, this rule worked well for Destin beachfront owners. Beaches grow and shrink depending on sands carried by currents and storms. But in lucky Destin, the beaches simply grew with new white sand, year after year. Who owned the new sand? In Florida, Cherry did, along with her neighbors. Attachment can expand owners’ lots horizontally, not just vertically. So long as the dry sand builds up gradually, private land expands—always touching the mean high-tide line. This is beachfront attachment.
But there’s a problem: attachment also works in reverse. If sand slowly washes away, then Cherry’s private beach shrinks. And shrink it did. Because of climate change, sea levels in Florida have risen about five to eight inches over the past century, and they will continue rising. Until now, being able to walk out your back door to the ocean proved a great investment. But going forward, beachfront owners are facing climate realities, and everyone is fighting for the remaining dry sand.
Starting with Hurricane Opal in 1995, Destin beaches started eroding, sometimes retreating up to five feet a year. Destin’s most expensive homes were at risk of disappearing altogether. So wealthy beachfront owners pressured the city, which lobbied the state, to preserve the private beaches. How do you keep a beach from eroding away? The brute-force way is to add more sand, a lot more sand.
The idea of piling sand on beaches would have seemed crazy a century ago. Early Florida speculators bought beachfront land for less than a dollar an acre. Beaches were smelly waste lands reserved for fishermen who dried nets and for rough characters who hung around the boats. (Back in Chapter 1, Lodowick Post was chasing the fox on “unpossessed and waste land, called the beach.”) Today, though, half of Americans live within fifty miles of a coast; a bungalow the size of a garage can sell for millions.
The practice of “beach nourishment” started with Coney Island in 1922. Today it involves moving extraordinary quantities of sand from offshore seabed dredging or inland quarry mining onto the shore. Florida alone has spent $1.3 billion to nourish 237 miles of its beaches over the past eighty years. In 2017 the U.S. Army Corps of Engineers dumped hundreds of thousands of tons of sand to shore up just one three-thousand-foot stretch of Miami Beach, with an $11.5 million price tag paid by local, state, and federal taxpayers. The most extracted mineral in the world today, exceeding by weight all the fossil fuels we pump, is sand and gravel, used for beach nourishment along with fracking, land reclamation, concrete, and glass. Sand has become scarce; extracting it is imposing ever-escalating environmental harms.
Beach nourishment pleases property owners and local businesses, but it is a losing game. Geologists point out the foolishness of trying to hold back the tide—literally. Rising seas and the next big storm will inevitably reclaim the beach. Biologists keep finding devastating new effects on marine life buried or destroyed by dredging. Taxpayers rightly see it as a perverse subsidy that temporarily protects the wealthiest homeowners. Yet the practice is growing: the well-off are good at extracting subsidies for their own benefit, and they frame the subsidy as protecting tourism, or the tax base, or property values. Whatever it takes. Beach nourishment is another instance where attachment favors the fortunate.
But who owns the new beach? If a private beach grows gradually and naturally, the new dry sand remains private. What if the government suddenly dumps tons of sand between your eroded beach and the ocean? Turns out, horizontal attachment has limits, just as we’ve seen for attachment up in the air and down underground.
Under Florida law, sudden expansions of beachfront land belong to the public, not to private beachfront owners. Florida follows a rule that traces back to ancient Rome: private ownership remains fixed at the old mean high-tide line following sudden changes like those resulting from hurricanes. And in Florida, the cause of the sudden change has always been irrelevant: beach nourishment by the state is like a hurricane. So when Destin added seventy-five feet of beach, the new dry sand was public, free for beach-spreading riffraff to wander across and set up their tents, smoky grills, and loudspeakers.
Cherry fought back. In her view, the city might be justified if it said, “We’re doing this to protect the beach and to protect the upland owners.” That was what the city said, but she didn’t accept that as Destin’s genuine motivation for nourishing the beach. “I’m sorry, you’ll never in a million years get me to believe that. It was strictly to provide the public beach that they sought.” Like #droneslayer Merideth, Cherry adamantly holds to her story of property rights. She and her neighbors sued, arguing that when the state adds sand, the gradual attachment rule should apply—and the new publicly funded beach should be fenced off as their private preserve.
The case went to the U.S. Supreme Court, which ruled unanimously that the Florida courts’ interpretation of Florida attachment law was right: regardless of the cause, the state had indeed always limited horizontal attachment after sudden changes. Whether it was by a hurricane or a bulldozer, it produced the same result. Beach nourishment did not take anything from Cherry that had been hers to begin with.
For Cherry, watching the city add sand to her beach was a bitter experience: “It had to be how the French felt when they saw the German tanks coming across their property. It was an absolute, total violation of our constitutional rights.” Perhaps a bit strong, but attachment brings out powerful emotions, particularly when it feels like something connected to you was taken. Remember the endowment effect in Chapter 2?
Horizontal attachment may seem trivial, of interest only to well-off beachfront owners, but it has pressing geopolitical, military, and economic consequences.
Nowhere is this truer today than in the Spratly Islands, a sprawling archipelago in the South China Sea. Named after a nineteenth-century British whaling captain, the Spratlys are tiny. Their combined surface area covers just three-quarters of a mile, scattered across more than 164,000 square miles of ocean. The Philippines, Indonesia, and Vietnam all lie within a few hundred miles of the islands, with China much farther away, about a thousand miles distant. Until recently, none of these nations paid the Spratlys any attention. They were inhabited by crabs, seabirds, and occasional fishing shacks.
Today, though, China is spending billions, rapidly converting the Spratlys’ meager rocks and reefs into islands with permanent settlements and concrete airstrips. Many security analysts fear these fortified military outposts could trigger the next big war. Why is China taking such an interest in far-flung rocks? And how is attachment at the center of it all?
One of the oldest bodies of international law centers on who controls waters off shorelines. Coastal states have always wanted to keep the resource-rich waters for their own fleets, so they assert attachment: The coastal waters are mine because they extend off my coast. Seafaring countries insist on having access anywhere their boats can sail, demanding a reward for labor: The fish belong to those who work hard to catch them.
For centuries, countries observed the cannon shot rule. Coastal states controlled waters up to three nautical miles off their coasts—because that was about as far as land-based cannons could fire. The old law in Latin translates to “land’s dominion ends where the range of weapons ends.” It was a practical rule. Then, after World War II, powerful countries like the United States extended attachment further—asserting national control over ever more coastal resources. Today coastal states can claim full territorial control of twelve nautical miles offshore, and, more important, an Exclusive Economic Zone (EEZ) for ocean resources up to two hundred nautical miles offshore. Russia, Canada, and other countries are currently jostling in the Arctic, trying to extend their control toward the North Pole as climate change melts polar ice, creates access to deep sea oil and gas, and opens shipping routes.
Attachment turns out to be the most important international law principle for acquiring and managing ocean wealth. Without attachment, most fisheries and deep sea oil fields would be in international waters—governed by the rule of capture and vulnerable to the tragedy of the commons. On the high seas, beyond national control, vessels compete to harvest as fast as possible and fish stocks decline. That’s what happened to whales in the 1800s, when fleets sought blubber for lamp oil (overharvesting of whales is part of what created a market opening for land-based oil drilling). Marine biologists now monitor a long list of species that have been fished to near-extinction on the high seas.
Today states assert EEZ control over coastal waters that contain more than 90 percent of the seafood caught globally. Attachment makes it possible to solve part of the overfishing problem: with EEZs, nations can exclude foreign fishing fleets. But domestic fleets are just as capable of destroying fisheries, and fish do not respect EEZ boundaries. These problems have led to a wave of ownership innovations, which we explore in Chapter 7.
Island countries have been accidental beneficiaries of expanding EEZs. Minuscule territories in the Pacific now have sovereign control over resources, expanding out in two-hundred-mile-wide circles around each island. The archipelago nation of Kiribati, for example, has a land area of just 310 square miles, yet its EEZ controls the resources in 1.3 million square miles of surrounding ocean.
This is where the long-neglected Spratlys come in. Because of territorial control and EEZs, even barren atolls are suddenly worth fighting over. China asserts ownership based on discovery dating back perhaps two millennia (first in time). Vietnam notes it has ruled the Spratlys since the seventeenth century (possession). And the Philippines bases its claim on proximity (attachment).
An international tribunal dismissed China’s historical claims, but China responded by erecting “fishermen’s shelters” on the aptly named Mischief Reef, off the Philippine coast. These were little more than shacks awkwardly set on rocks. Over time China’s building intensified, pulverizing coral reefs with massive dredging of sand; then the new land was stabilized with concrete structures. Now there are over 3,200 acres built atop the reefs, including airstrips, radar facilities, and other military installations.
Why the frenzied building? Under international law, for an island to claim offshore territorial control and an EEZ, it must be above water at high tide and capable of human habitation. On its face, this would not include most of the Spratlys, which consist of rocks jutting above high tide and atoll reefs exposed only at low tide. China’s strategy is similar to adverse possession, which we discussed in Chapter 2: lay claim to the newly inhabitable lands, then bootstrap that claim with attachment for the surrounding waters.
U.S. Admiral Harry Harris has mocked the manufactured islands as the “Great Wall of Sand,” but it is no laughing matter. The South China Sea has rich fishing areas as well as oil and natural gas reserves. Perhaps most important, it provides one of the world’s most active shipping lanes, with over $5 trillion worth of goods passing through annually. The United States has warned China to stop creating islands in the South China Sea and repeatedly sent warships to the area.
While no shots have been fired, the war of words between the United States and China has been escalating. Admiral Harris stated that if China attempted to control air rights above the islands (vertical attachment), the United States would ignore the claim. Secretary of State Rex Tillerson raised the possibility of a naval blockade of the manufactured islands—an action usually interpreted as an act of war. Three years later, Secretary of State Mike Pompeo stated that “The world will not allow Beijing to treat the South China Sea as its maritime empire.” The Chinese government-controlled newspaper, Global Times, has made the stakes clear, warning that “unless Washington plans to wage a large-scale war in the South China Sea, any other approaches to prevent Chinese access to the islands will be foolish.”
Manufactured islands—plus expansive claims to attachment—are changing the global balance of power.
Boo Boo, Dockers, and Tulip
Attachment reaches not only above, below, and to the side, but also deeply into your home, as Natore Nahrstedt discovered to her dismay. Nahrstedt lived happily with her cats—Boo Boo, Dockers, and Tulip—in the Lakeside Village Condominiums in Culver City, California. But then she discovered that her neighbors’ control extended, via attachment, straight into her living room.
The troubles began when a neighbor spotted Tulip sunning in a window and notified the Lakeside Village Condominium Association. The association reminded Nahrstedt of the pet restriction attached to her home, fined her twenty-five dollars, and ordered her to remove the cats. Nahrstedt refused. The association fined her again, and then again.
Brad Brown, the property manager, had no sympathy for the cute cats: “The [rules] come with the property. A lot of people bought property here because we have these pet restrictions.” And the neighbors mostly supported enforcement. “I agree people have the right to have pets,” said Ruth Faine, a condo owner, “but if that was so important to them they shouldn’t have moved here, because they knew it was against the rules. There are plenty of condos where you can have as many pets as you want.”
The fines continued to escalate, so Nahrstedt sued. How could the association possibly force her to expel her noiseless, indoor cats? “I will not get rid of these cats,” Nahrstedt made clear. “They’re my babies. I chose to have cats instead of babies….If they were attacking your children, you’d go out and hire an attorney and do the same thing.”
The case went to the California Supreme Court and received national attention. The stakes were high. If the court ruled for Nahrstedt, condominium associations could risk bankruptcy, potentially having to defend in court each routine enforcement decision against a disgruntled owner. On the other hand, if neighbors can reach that deeply into our most intimate spaces, then what’s left of individual freedom?
Until 1960 common-interest communities were virtually unknown in America—no condo buildings, no golf course or marina communities, no gated residential subdivisions. Condos weren’t physically complex to build, but they did require innovative ownership design. There was no simple way for an individual to own and get financing on “unit 10C,” a box of space up in the air, separated from land; no simple way to share ownership and management of common features like elevators, gyms, and golf courses; no way to collect maintenance fees and enforce community rules. That ownership form had to be created—added to the numerus clausus, the limited number of ownership forms we allow. Puerto Rico was the catalyst. It adapted a version of old condo law from Germany; then the law jumped from Puerto Rico to the mainland, spread nationwide, and became wildly popular.
The meteoric rise of the residential association has radically altered how Americans live, work, and relate to one another. It’s changed the meaning of community. Since 1960, we’ve gone from about zero to over 70 million people living in one of over 350,000 residential associations. Today three out of five new residential units are governed by a condo-like structure. In many cities, if you want to own a home, your only realistic choices are in a community with a homeowners’ association in control.
This transformation is based on a form of attachment quite different from claims to groundwater or fish. Here attachment starts with a contract and ends as property. When a developer builds a new project, every initial buyer must contractually agree to the community’s governing restrictions. The initial unanimous agreement binds all future owners—whoever is living in the condo—and not just those who signed a contract with the original developer. (The ability to bind nonsigners is what makes these restrictions a form of property instead of contract.)
The attachment point arises because these ongoing restrictions are reciprocal: owning your unit gives you control over what your neighbors do in their homes—and they get control over you: I can restrict your activities inside your unit because it is legally attached to mine. The homeowners’ association is empowered, and indeed required, to enforce the agreed restrictions on behalf of the owners. They can and do reach into our most personal spaces, as Nahrstedt discovered through her lawsuit.
Homeowners’ associations routinely pass rules that would be unconstitutional if publicly enacted: no Christmas wreaths, no brown lawns, no pickup trucks, no religious services, no day care, no indoor smoking, no solar panels, no lawn flamingos, no clotheslines, no political signs, no flags. Even kissing a date good night on your front stoop can be forbidden. In Rancho Santa Fe, California, Jeffrey DeMarco was fined for having too many rosebushes. When he sued and lost, he had to pay the association $70,000 in legal fees, and he lost his home. Pamela McMahan, an elderly owner in Long Beach, was fined and eventually forced to leave her condo for failing to carry her dog across the lobby—dogs’ feet were prohibited from touching the floor. And all these restrictions are privately created, with little judicial supervision and less legislative intervention.
And what of Boo Boo, Dockers, and Tulip? They lost. In effect, the California Supreme Court ruled that if each cat got its day in court, condos would drown in litigation. So homeowners’ associations get the final say, more or less, in applying the rules in their original, unanimously agreed restrictions. (Later-enacted bylaws, which do not require unanimity, get slightly less deference from courts.) If you want the benefits of condo living—more affordable space, like-minded neighbors, and shared amenities such as gyms or golf courses—then you have to accept neighbors’ control. It’s debatable whether your home was ever your castle, but your condo certainly is not.
Perhaps condo rules allow neighbors’ ownership to extend too far into our intimate lives. Like all attachment rules, we have to decide the boundaries. When do condo restrictions—even those unanimously agreed upon—conflict with fundamental values around ownership? When should ownership rules free us from “freedom of contract”?
For Justice Armand Arabian, the no-pet rule went too far. Dissenting from the Court’s ruling, he wrote, “More than simply embodying the notion of having ‘one’s castle,’ [owning a home] represents the sense of freedom and self-determination emblematic of our national character. Granted, those who live in multi-unit developments cannot exercise this freedom to the same extent possible on a large estate. But owning pets that do not disturb the quiet enjoyment of others does not reasonably come within this compromise.”
Justice Arabian did not persuade the court—the majority wanted a bright-line rule, not a mushy standard (an ownership design choice discussed in Chapter 1) under which courts would be forced to determine the reasonableness of each Boo Boo, Dockers, or Tulip. But Arabian’s view on pets ultimately won the day. The state legislature created its own bright-line ownership rule for domestic pets regardless of the condo’s contractual agreements. In California, keeping a cat is now a fundamental freedom that comes with owning a home (but not renting, as landlords can enforce no-pet rules). The reversal came too late for Nahrstedt. She and her cats had moved out.
The way to avoid condo overreach is to avoid condos. But even if you buy a stand-alone home, there’s still no escaping attachment’s reach inside your home—at least when it’s a ghost that’s attached.
Jeffrey Stambovsky decided to quit New York City for someplace quieter. At 1 LaVeta Place in Nyack, he found the perfect house, an old Victorian facing the Hudson, just twenty miles from the city. Helen Ackley was ready to sell. They struck a deal for $650,000. It was an ordinary real estate sale like millions of others each year—until Stambovsky learned that the house was inhabited by poltergeists, a reputation that Ackley had cultivated, even including the home on local haunted house tours. Ackley and her real estate agent did not, however, disclose the haunting when they listed the property for sale.
Stambovsky tried to back out, but Ackley refused, citing the old-fashioned rule for real estate transactions: caveat emptor, “buyer beware.” After much legal to and fro, the court sided with Stambovsky: having promoted the poltergeists’ attachment to the home, Ackley could not later deny their existence. The judges concluded that “as a matter of law, the house is haunted.” Attachment inside the home can extend to ghosts and no-pet rules equally.
And house-haunting is more common than you might imagine. According to ghost investigator Linda Zimmerman, in Nyack alone many homes come with well-recognized ghosts attached. Ackley’s home did not even make the list of the dozen most haunted places in the area. Luckily for Ackley, after Stambovsky backed out, ghost-loving home buyers made multiple offers for 1 LaVeta Place—so long as she could provide assurance that Sir George and Lady Margaret, the resident poltergeists, were strongly attached to the home and would continue haunting the place post-closing.
And it’s not just ghosts that can attach to a home. Moving from the supernatural to the sepulchral, attachment can reach even to the grave. Over centuries, people have buried kin in backyard plots; millions more were interred in long-abandoned cemeteries. Still today their families may legally cross your land to pay their respects, even if the existence of the long-neglected grave is a complete surprise to you. The graveyard right attaches to the grave and gives the descendants of the deceased eternal access to your land. And if the grave turns out to be Native American, the attachment rights are yet more stringent, sometimes prohibiting any construction that would disturb the remains.
Attachment is the tool by which owners claim new resources plausibly connected to something they already own. And at the same time, attachment works reciprocally for condo neighbors, bereaved descendants, drone operators, beachgoers, and the state—reaching above your land, down below, from the sides, and through the past. Your home may be your castle, but it’s never yours alone.
Earth, Sun, and Wind
We wrap up this chapter with a contemporary puzzle: trees versus sun. There’s likely no better place to put up rooftop solar panels than the cheerily named town of Sunnyvale in northern California. Carolynn Bissett and her husband were environmentalists who drove a Prius and took pride in the eight redwood trees they had planted on their property. Their neighbor, Mark Vargas, was an equally proud green. He drove an electric car and installed solar panels on his rooftop. As his neighbors’ redwoods grew, though, what had been a friendly eco-enclave began to resemble a reality TV show.
The redwoods started shading the solar panels. Vargas demanded that Bissett lop off the tops. She refused. “We’re just living here in peace,” Bissett said. “We want to be left alone.” Vargas countered, “I think it’s unfair that a neighbor can take away this source of energy from another neighbor.” He sued.
Ownership rules regarding neighbors and sunlight have been around for a long time. In England, the “doctrine of ancient lights” dates from the 1600s and prevents a neighbor from blocking the path of sunlight into an already-existing window. British courts even developed a standard known as the Grumble Line—the point at which ordinary people would begin to grumble about a room’s poor light. These rules, however, were universally repudiated when America created its own legal system. Here you could pretty much build what you wanted, sun-blocking or not. And for most people, most of the time, no one much cared. There was plenty of space and sun.
With the rise of denser communities and affordable solar power, though, access to sunlight is becoming a contested resource. Versions of the conflict between Vargas and Bissett are playing out across the country. Say you want to grow trees or add another story to your house, but that added height will shade your neighbor’s solar panels. Who should win? Here are some options, all consistent with the attachment principles explored in this chapter:
Bissett can block as much light as she wants.
Vargas has a solar right, free from tree shade.
Bissett can block light but must pay to shade Vargas.
Vargas has the right to light but must pay for Bissett’s trees.
For Bissett, her home is her castle. Like William Merideth, the #droneslayer, she claims her lighthouse beam of ownership up to the sky. If she wants to grow redwoods on her lot, that’s her right. It’s an environmentally friendly choice as well. Live and let the trees live, she says. What’s worse, Vargas installed his solar panels five years after she had planted the trees. Bissett’s first-in-time claim strengthens her attachment one. Vargas should have known the redwoods would grow and shade his panels; he should have sited the panels elsewhere.
Vargas can make the same home-as-castle claim, just inverted: the sunlight falling on his solar panels is attached to, and therefore part of, his suburban kingdom. Bissett’s redwoods are taking his solar energy. Even if Bissett acted first, first-in-time is just one ownership story among many. Times change, and states can shift the baseline for ownership to encourage what they believe to be more valuable use of scarce resources. To rule otherwise, the Supreme Court wrote in an analogous dispute from a century ago, “would preclude development, and fix a city forever in its primitive conditions.” Technology advances, cities grow, values change, and we adjust ownership accordingly.
Each of these viewpoints has merit. Usually neighbors resolve such ownership conflicts by chatting over the backyard fence. But when goodwill breaks down and neighbors go to court, what happens? For physical intrusions, courts use a bright-line rule called trespass—you can evict and collect damages from someone who steps onto your land. But for non-physical intrusions, judges look to an old body of law known as nuisance. Nuisance law prohibits you from maintaining uses that are “unreasonable”—a standards-based approach. When your neighbor blasts ear-shattering heavy metal music at three a.m., that’s unreasonable and a nuisance. In real life, though, it can be hard to decide what is an ordinary use and what is deviant—it depends on the ownership baseline. How about if neighbors blast country music at ten p.m.? What if it’s soft classical music at supper?
Today nuisance law is a mess—its tests are mushy and unpredictable. What’s reasonable to me may be an outrage to you. The question What is reasonable? has no objective, value-free answer. We seem caught between a rock and a hard place, between trees and sun.
There’s an alternative law and economics approach, building on three insights by Ronald Coase, a Nobel Prize–winning economist. First, he noted, resource conflicts are always reciprocal—growing trees and installing solar panels are both ordinary uses; the problem arises only because they are next to each other. Asking if it’s unreasonable to plant trees that shade a neighbor’s solar panels misses the point that each use injures the other. If we decide to protect sunlight, then redwoods get chopped down and Vargas is harming Bissett. But if we choose to protect trees, then solar power is shaded and Bissett harms Vargas. Awarding ownership to either side harms the other. Each use seems reasonable or harmful depending on where we set the baseline. In this simple framing, someone, it seems, has to lose. That’s life, right?
No. It does not have to be that way. Coase’s next point is that ownership rules would not matter if we lived in a “perfect” world—which for economists means a world with no spite or other irrationalities, where everyone knows everything, bargaining is costless, and policing instant. According to the Coase Theorem—the single most cited theorem in law—in that perfect world, rational people would always negotiate to put resources to their most socially valued use, regardless of what the law says.
How does that work? Assume, for a moment, we were in that perfect world and could know for certain that solar is more valuable than trees. If Bissett owns the right to grow redwoods, then Vargas will offer to pay Bissett more than tree value and less than solar value. Bissett will agree to cut the trees—and we get solar. Conversely, if Vargas owns the right to sunlight, Bissett will offer to pay him up to the amount she values the trees; Vargas will decline the deal (we’ve stipulated that solar is worth more than trees). So we get solar.
In other words, in the economists’ perfect world, if solar is more valuable, we get solar, regardless of who the law says is the original owner. Payments go this way or that depending on who starts with ownership (so law affects the distribution of wealth), but resources always end up in their highest-valued uses.
There’s a catch, though, as Coase himself emphasized in his third insight: we don’t live in a perfect world. People are irrational, have deep emotional ties to things like trees and solar panels, often lack important information, aren’t always good at bargaining, and are uncertain if agreements will be enforced. After Vargas sues, Bissett may be in no mood to negotiate, no matter the price. Then resources may be trapped in low-value uses, even if, in theory, there’s a deal that could make everyone better off.
So back in the real world, ownership design really does matter: if we favor trees initially, we may end up with trees, even if solar is more socially valuable. And in the real world, the distribution of wealth matters, too. Our initial choices on ownership are sticky and consequential.
Coase’s insights led legal economists to develop what has become an influential tool for ownership design. Instead of rehashing fights over what’s “reasonable,” they could ask questions like When are negotiations likely to break down? and How can we set initial ownership so resources are more likely to end up in high-value uses? Asking these questions helps open up ownership design beyond the two unsatisfying options described above: Bissett wins, renewable energy loses; Vargas wins, redwood trees are chopped down.
Imagine that we decided to reward Bissett’s home-as-castle and first-in-time intuitions by assigning her ownership. Redwoods add beauty to the environment. But we also care about renewable energy. To signal that care, we could require tree owners to pay solar producers for the renewable energy they lose because of the shade. Now Bissett has to think hard about the costs her trees impose, because she has to pay that cost. If she really loves those trees, she can keep them, but she has to pay.
Or consider the opposite. Times have changed, and today renewable energy comes first. We do not want to “fix a city forever in its primitive conditions,” as the Supreme Court noted. To reflect that, we could say that Vargas owns the stream of sunlight on his panels. But there’s a catch here, too: Bissett did nothing wrong in planting redwoods (she was first, after all), and forcing her to cut them down may feel unfair. So let’s require Vargas to pay Bissett for her loss. Now it’s Vargas who has to engage in some deep reflection. Is it really worth paying to chop down the redwoods to ensure steady sunlight? Maybe he could more cheaply avoid the conflict by moving the panels elsewhere on his lot, to a spot where there would be no harm at all—then we get both trees and solar.
One problem with implementing this approach is that there’s rarely reliable, on-point data to crunch, and even if there were, legal economists have no value-neutral way of assessing how much redwoods or solar energy are really worth. Who should pay whom how much? Ultimately, ownership requires choice among values.
Maybe we assign ownership to Bissett based on first-in-time or on a strong sense of fairness. If we believe neighbors are generally pretty good at bargaining around this type of localized conflict, then we let Vargas try to strike a deal with Bissett if he really values solar more. Conversely, if we strongly want to shift people toward renewable energy, then we can pick Vargas and let Bissett offer Vargas an appealing deal.
But if we think people will generally have a hard time bargaining around our initial ownership choice—maybe a hundred neighbors have a stake in the outcome, or just a few spiteful ones—then we can switch to a different rule: have a judge set the price for the solar or tree loss. The parties don’t have to bargain. They can simply acquire ownership by paying the judge-set price.
So we end up with four options. First, decide whether Bissett or Vargas has the initial ownership. Then decide whether they must reach a voluntary private deal to shift ownership or can have a judge set the price. This type of analysis has shown up in thousands of scholarly papers. We have judges set prices if we’re skeptical of neighbors’ ability to bargain (bargains often fail), or we focus on setting initial ownership if we lack confidence in judges’ ability to set prices (often they have no clue).
As between Bissett and Vargas, we think the right outcome probably would have been to favor solar to support the state’s commitment to renewable energy and to require judge-set (or legislative) compensation in fairness to those who were there first, like Bissett.
These are not easy questions, but being explicit about them can advance ownership design. First, ask what’s the preferred use—from the standpoint of collective well-being, or individual freedom, or whatever ultimate value you choose. Then consider, if you put initial ownership in the wrong place, which party can most cheaply avoid the costs of your mistake? And when is it worth the cost of having a judge step in to set a price?
Or we can just stick with the old-fashioned nuisance-law approach of deciding what’s unreasonable. Legal economists gave up on the idea, but ordinary people usually know what’s reasonable behavior and what’s deviant. When your fist meets my face, we know who is harming whom. Perhaps trees and solar panels are a closer call—but that’s true for both the nuisance-law and law-and-economics approaches.
Back in Sunnyvale, trees lost. California sided with solar panel owners and renewable energy. In 1978 the state enacted the Solar Shade Control Act that prohibited neighbors from shading more than 10 percent of a solar collector at any time between ten a.m. and two p.m., enforced by criminal prosecution and fines of up to $1,000 a day. Solar became the ordinary baseline use; redwoods were deviant when they shaded solar. Said Bissett ruefully, “We are the first citizens in the state of California to be convicted of a crime for growing redwood trees.”
Bissett and her husband were not just the first people convicted of the crime of blocking a solar panel—they were the only people. Their case set off a national uproar, leading the state to amend the act in 2008. Now trees that preexist solar panels, like Bissett’s, are totally exempt from the act, and violations are enforced through civil lawsuits, not criminal prosecutions.
After solar, which emerging natural resource is likely to spark the next big attachment battle? Look to the wind.
It’s easy to imagine windmills just as quaint buildings alongside Dutch canals, but wind power has become big business. Giant wind turbines in Holland generate about 10 percent of the country’s electricity. Wind provides over 15 percent of the electricity in Texas, more than in any other American state. Just as tall trees can shade solar panels, upwind turbines create “dirty wind” in their wake, making downwind turbines less efficient or impossible to operate at all. With more companies placing turbines around the country to take advantage of windswept terrains, conflicts are arising between neighbors “taking” wind.
Wind power, like solar energy and groundwater, pits different ownership claims against one another. Should it be a race to capture, where people can keep leapfrogging turbines upwind of each other? Or do we want to protect the first to put up a turbine? Most states do not yet have comprehensive laws to regulate wind conflicts. We are just beginning to see attempts at ownership design. Otsego County in New York now requires a “wake-based setback” so turbines do not interfere with each other’s wind flows. Setbacks are analogous to well-spacing rules in oil fields, part of the Texas approach to preserving oil field pressure. But all oil-producing states (other than Texas) later realized that compulsory unitization was a superior ownership technology for this resource dilemma. Should states develop unitization for “windsheds”? Should they adapt reasonable use rules from water law? Or should they create another ownership rule altogether?
And don’t forget airways for drones—another potentially transformative resource. What should we do about #droneslayers? We could protect William Merideth and his neighbors against trespass, letting them demand their own price for use of airspace above their land. But that attachment rule could create droneway gridlock, effectively grounding the nascent drone delivery industry. Alternatively, we could require drones to remain, say, two hundred feet above private land and ban hovering or circling overhead. But then irritated homeowners would have no simple mechanism to keep unwanted drones from flying by. The perceived unfairness and invasion of privacy might lead to even more drone-blasting.
Maybe we could design ownership rules so we get fast delivery of packages and pizza, vindicating the social interest (especially in pizza), and at the same time, we could compensate homeowners who suffer drone crossings, thus addressing our intuition that My home is my castle with its attached column of air. The technology already exists that would allow Amazon, UPS, and Domino’s pizza to make micropayments for drone overflights. For particularly sensitive homeowners, we could reverse the cash flow, letting Merideth reject drone crossings altogether if he pays the delivery service to reroute its drones over homeowners who prefer the cash. Micropayments on smartphones may become our twenty-first-century equivalent of barbed wire. Ownership rules just have to catch up.
Chapter 5
OUR BODIES, NOT OUR SELVES
The Robin Hood of Kidneys
For decades, Levy Rosenbaum ran a life-saving business. People dying of kidney failure came to him for help. He found willing donors and matched them up—for a price. “So far, I’ve never had a failure. I’m doing this a long time,” he said.
Rosenbaum’s services did not come cheap. He charged recipients as much as $160,000, of which perhaps $10,000 went to the living kidney donor and the rest to doctors, visa preparers—and his profit. He explains, “One of the reasons it’s so expensive is because you have to schmear [bribe] all the time.” It’s also expensive because this business has been illegal since 1984, when America criminalized the live organ trade.
In 2009 Rosenbaum was caught in an FBI sting, pleaded guilty, and became the first—and so far, only—person convicted in America for selling living human organs. At his sentencing hearing, the courtroom was packed. The kidney broker was swarmed, but not by outraged victims. Well-wishers came to plead for leniency. One said, “There are no victims here. The donors are happy and the recipients are happy.” Rosenbaum called himself “the Robin Hood of kidney transplants.”
The government prosecutors argued, “There is only one thing that his story has in common with Robin Hood, and that is, it is fiction.” Rosenbaum coached “donors” to lie to their transplant doctors and pretend they were making compassionate gifts. He carried a gun as he made millions brokering deals, sometimes threatening donors if they tried to back out. He ended up spending two and a half years in jail.
Prosecutors argued that jailing him put people on notice that selling kidneys is “an affront to human dignity.” Almost every country in the world currently criminalizes organ sales, including kidneys. As one medical ethicist put it, markets in body parts are “simply too exploitative of the poor and vulnerable. The quality of the organs is questionable. People lie to get the money. The middle men are irresponsible and often criminals.”
Maybe. But each person has two kidneys and needs only one for a full and healthy life. The law says it’s fine—even noble—to give away a spare kidney. Thousands of people make that gift every year. So why can’t you sell one? Transplant doctors profit, hospitals profit, so why not the providers of the raw materials? Is your spare kidney different, in some essential way, from spare kidney beans you can sell from your garden?
Certainly, paying for kidneys may exploit vulnerable sellers. Perhaps it degrades our sense of common humanity. But if we are serious about saving patients with organ failure, experience suggests that allowing some limited form of sale is the only sure path to people’s survival. Voluntary donations and organ donor checks on driver’s licenses don’t produce nearly enough kidneys. Neither does encouraging young people to ride motorcycles (called “donorcycles” by emergency room doctors). Categorically prohibiting sales ensures the premature deaths of an estimated 43,000 people annually in America, the same death toll, as one study puts it, “as from 85 fully loaded 747s crashing each year.” By contrast, in Iran—the only country that currently allows sales—no one dies waiting for a kidney.
Which is the worse “affront to human dignity,” markets or death? Is Rosenbaum a villain or a hero?
We all have an intuitive understanding that some things should not be for sale. They are priceless—not in the sense that there can be no price, but that they should not have a price. In this sense, our bodies are the quintessential sacred resources, the core of self-ownership. These resources are constitutive of our very humanity, our “personhood,” as one author puts it. On the other end of the spectrum lies the profane, all the ordinary things we buy and sell in markets, like bicycles and baskets. Drawing the line between self-ownership and ordinary ownership, between sacred and profane, has been a centuries-long struggle.
Today we have arrived at near-universal self-ownership for every person, a recognition of our equal dignity and worth. At the same time, though, medical advances are making it possible to sever organs and cells from our bodies, creating new resources that were science fiction just years ago. Should we treat those bodily resources as sacred, profane, or somewhere in between?
The answers are all over the map. Literally. Today in Montana, you can sell your bone marrow cells, but only up to a maximum of $3,000, while in neighboring Wyoming, the sale is illegal. In some Nevada counties, you can sell sexual services, even your virginity, but in next-door Arizona that’s prostitution and a crime. In Illinois, you can rent out your womb to gestate another’s embryo, but not across the border in Michigan. For bodily resources, the boundaries between sacred and profane are sharp—and they are often state lines. These geographic differences cannot be explained by looking at red versus blue states, North versus South, or any other familiar divide like wealth or race. Religious believers and atheists stand on both sides, as do economic conservatives and progressive feminists.
Though the rules for self-ownership may appear haphazard, they are not. This chapter will show you the forces that shape every self-ownership debate. We can’t tell you whether you should view Rosenbaum as a villain or a hero, but we can give you the tools to unpack the debates and decide for yourself on solutions for some of our most challenging resource dilemmas.
Head and Master
When we invoke self-ownership, we are asserting, It’s mine because it comes from my body. Self-ownership is the root of all other ownership—it’s the reason you can make claims based on possession, first-in-time, labor, or attachment.
In turn, self-ownership has two components: first, it’s the freedom not to be owned by another. Put bluntly, you are not someone’s slave. Second, it’s the power to be an owner on equal terms with everyone else. This combination—being able to own and not to be owned—is the prerequisite to human freedom, dignity, and equality; it’s the foundation on which you write the story of your own life.
Slavery is the antithesis of self-ownership. It’s the original sin of ownership in America. Millions of Africans were brought to America unable to own, but were owned by others. Many of our self-ownership debates today are echoes—sometimes direct, sometimes faint—of the brutal ownership of African American bodies. Even after the Civil War, Jim Crow laws enforced direct analogues to slavery like sharecropping and debt peonage (a widespread practice in the South, persisting until the 1990s) that coercively denied full self-ownership to millions of African Americans.
Today around the globe, slavery has been abolished in law. But not in practice.
Born in the Philippines, Eudocia “Lola” Tomas Pulido lived and died as an enslaved person. Her owner, Alex Tizon, wrote, “She was 18 years old when my grandfather gave her to my mother as a gift, and when my family moved to the United States, we brought her with us.” For almost sixty years, Pulido prepared the food, cleaned the house, and served Tizon and his siblings and parents. He says his parents never paid her. They beat her. When Tizon’s mother died, he inherited her. “Pulido came to live with me,” he wrote. “I had a family, a career, a house in the suburbs—the American dream. And then I had a slave.”
Here’s the surprising part of this story: it’s not ancient history. Pulido was brought to America in 1964; Tizon inherited her in 1999. During all those years, she was able to make only one trip home, on her eighty-third birthday in 2008—and learned that almost everyone she once knew there had died. She returned to Tizon’s home and passed away in 2011. When Tizon recounted Pulido’s story in a 2017 Atlantic article, readers expressed justified outrage over the injustices she had borne.
But Pulido’s story is not that unusual. By some estimates, and using various definitions, there are between 60,000 and 400,000 enslaved people in America today (and perhaps up to 40 million globally). Men, women, and children are held in debt bondage by sex traffickers or are forced to work without pay in restaurants, farms, salons, and other businesses. You may have encountered them without realizing it—perhaps the manicurist at a nail salon, a food delivery person, or a neighbor’s housekeeper, like Pulido.
Self-ownership is not just about ending the practice of people owning people. It also includes expanding who can own what. When governments restrict certain groups’ capacity to own, the results can be deadly. Starting in 1933, after Hitler took power in Germany, the Nazis passed more than four hundred laws directed at Jews, many of them addressing rights of ownership. Jews were first forbidden from owning farmland, later required to report what they owned, and then “Jewish property” was confiscated without compensation. In Germany, taking the ability to own was a prelude to taking lives.
In America, parallel laws ended in Japanese dispossession and internment rather than genocide. A century ago Frank and Elizabeth Terrace tried to lease a farm in Washington state to a Japanese immigrant, N. Nakatsuka. (His first name does not appear in the records.) None of them knew the state had made the transaction illegal. At trial, the judge enforced Washington law and made clear his view: Japanese immigrants were potential enemies and could not be trusted with land. The Terraces lost, then lost again before the U.S. Supreme Court. Nakatsuka was kicked off his farm. During World War II, he was interned at the Tule Lake Relocation Center.
Nakatsuka’s story was not an isolated example. The Washington law was based on California’s Alien Land Law, passed in 1913, which prohibited Japanese and Chinese people from owning or leasing land so they wouldn’t compete against farmers of European descent. California’s law remained in force until 1952, when the state supreme court ruled it unconstitutional. Washington’s law stayed on the books until 1966, despite multiple attempts to remove it. Today Florida is the only state that has not repealed its version of the law—it’s still on the books but is not enforced. The U.S. Supreme Court has never ruled these racist laws unconstitutional.
During the same period, private developers created and enforced ownership agreements known as racially restrictive covenants, designed to reserve entire neighborhoods for white residents. These widespread covenants primarily excluded African Americans, Asian immigrants, and Jews, along with Mexicans, Greeks, Catholics, and many other groups, depending on local prejudices. In the landmark 1949 case, Shelley v. Kraemer, the U.S. Supreme Court finally struck down enforcement of these covenants, but they still appear in millions of deeds, carried forward from sale to sale. Studies have shown their mere existence in a home’s “chain of title” continues to have a strong effect on who lives where.
Women in America have faced analogous struggles to achieve self-ownership, often seeking inspiration from African Americans’ fight, sometimes a step ahead, sometimes behind. When Elizabeth Cady Stanton and Lucretia Mott organized the 1848 Seneca Falls Convention—America’s first women’s rights gathering—they focused on securing ownership rights as much as voting rights. Back then, when women married, they effectively stopped being self-owners under old “coverture” rules. In 1869 Harriet Beecher Stowe, author of the famous antislavery book Uncle Tom’s Cabin, wrote, “The position of a married woman…is, in many respects, precisely similar to that of the negro slave. She can make no contract and hold no property; whatever she inherits or earns becomes at that moment the property of her husband….She passes out of legal existence.”
Without self-ownership, wives had few options to direct their own careers or to leave unhappy, abusive marriages with any assets. “Man is, or should be, woman’s protector and defender,” explained an 1872 Supreme Court decision. “So firmly fixed was this sentiment in the founders of the common law that it became a maxim of that system of jurisprudence that a woman had no legal existence separate from her husband, who was regarded as her head and representative in the social state.” The justices concluded, “This is the law of the Creator.”
And head and master laws continued in force until recently. Through most of the twentieth century, statutes in several American states gave the husband authority over all jointly owned property. Even if a woman paid for the family home and her name was on the deed, the husband could sell it without her knowledge or consent. Louisiana, the last state to abolish these rules, did so only in 1979, in the shadow of federal court compulsion.
Unmarried women did not necessarily fare better. Until Congress passed the Equal Credit Opportunity Act in 1974, banks could deny women credit cards if they did not have male co-signers.
The arc of self-ownership has bent toward greater inclusion. African Americans, Asian immigrants, Jews, women, and others were once restricted from specific types of ownership because of their group identity. Yet over time, their capacity to own has steadily increased. We call this the universality impulse, and it is an unremarked feature of ownership design: after a form of ownership is made available to one group, usually white men, pressure builds over time to include others, until the form is equally available to all. Universality is not inevitable; achieving and then maintaining it requires constant struggle. Same-sex marriage is the most recent instance, extending equal ownership rights to gay and lesbian couples that have long been available to heterosexuals.
For all of us, self-ownership starts with control over our own bodies, then extends to include the power to amass assets, to build a future better than the past, to invest in our families and vocations, and ultimately to participate as full citizens in a democracy. It means the ability to write and rewrite the story of our own lives. These are hard fights, with new fronts always emerging.
Golden Eggs
Wendy Gerrish is an accomplished acupuncturist who runs her own business. Well educated, she holds a master’s degree in integrative medicine. Gerrish supplements her income by selling her eggs for $20,000 per “donation.” Her eggs have resulted in ten living biological children, aside from a son who lives with her. Over ten thousand children are born annually from similar sales, driving America’s $80-million-a-year egg-donor market. If you pick up a college newspaper, you’ll see ads recruiting donors.
Gerrish is what’s known in the trade as a “premier donor,” paid extra because lots of buyers want eggs like hers. Shelley Smith, director of a Los Angeles–based egg broker agency, says prices are “usually based on higher education, great SAT scores.” As Smith points out, “When we put up a really beautiful donor who is also probably smart and has other qualities, we get calls immediately. I call it the ‘feeding frenzy.’ No one ever comes in and says, ‘I really want a dumb, ugly donor.’ ”
Smith’s top donor received $100,000 for her eggs, a fee typically paid only to blond, blue-eyed, athletic Ivy League students. Asian and Jewish women also command a substantial premium. Smith finds this type of discriminating taste perfectly appropriate. “When you pick someone to marry,” she notes, “you are picking the genetics for your child as well….Why can’t you kind of look for those qualities in an egg donor who is going to help you build your family?” One study found that donor compensation advertised in university newspapers increased by $2,000 for every hundred-point increase in the school’s average SAT scores.
Until the 1980s, this market did not exist, for the simple reason that there was no way to fertilize an egg outside a woman’s body. The development of in vitro fertilization (IVF) changed that. Now one in eight IVF attempts uses donor eggs. True, some of those eggs are donated altruistically, perhaps to help infertile friends and family. But most are sold for cash, even though egg brokers studiously continue to refer to sellers as “donors” to avoid triggering debates about sacred and profane ownership.
High fees can be an effective motivator. Donating eggs requires weeks of self-injections of powerful drugs to boost the number of eggs produced; then surgery under anesthesia to extract those eggs. The process can be painful and risky: fertility drugs may hyperstimulate ovaries, releasing too many eggs; rare complications from surgery and anesthesia can lead to infertility, blood clots, even death. “It’s not like you’re just like, ‘Okay, yeah, I’m going to take my eggs out, and give them to you,’ ” Gerrish said. “You’re dedicating months of your time to these people, sacrificing part of yourself, your body.”
Egg buyers are the other side of this market. For them, the transaction can feel miraculous. Michelle Bader got married at forty-three, immediately started trying for children, and soon discovered her own eggs were not viable. She went shopping for a donor. “It’s like I was dating online,” Bader said. “And really early on, I saw a girl that spoke to me. She looked like an angel to me.” Two years later Bader had twins, at a cost of $7,000 paid to her “angel,” and another $13,000 for medical, legal, and broker fees. To Bader, it was worth “every cent.” For many male same-sex couples, buying an egg is the only route to parenting a biologically related child.
Every country has to decide, should self-ownership include the power to sell one’s eggs? Are eggs sacred—constitutive of our personhood, like our bodies—and not for sale? Or are they profane, like other commodities we sell in markets? Should they be analogized to spare kidneys or to kidney beans?
American fertility doctors tried to split the difference, facilitating sales but imposing price caps. Doctors’ organizations published guidelines, saying payments for eggs over $5,000 “require justification” and payments above $10,000 are “not appropriate.” They argued higher prices could lead vulnerable donors into taking unjustified health risks and exclude needy buyers from fertility treatment—creating a market that was at once exploitative, degrading, and exclusionary.
To egg donor Lindsay Kamakahi, though, these reasons sounded contrived—less high-minded ethics than self-serving excuses that allowed fertility clinics, rather than donors, to fix prices and pocket the profits. So she sued to overturn the price caps. If women’s bodies were to be mined for raw materials, Kamakahi wanted to be paid in full, not in small change. Shelley Smith, with the Los Angeles egg agency, agreed, saying, “Doctors don’t have a cap to what they get paid. They can charge whatever they want….Agencies certainly make money at it. Why do the donors have to have a certain amount that’s right for them to get paid, when nobody else has any kind of cap?”
Fertility doctors soon capitulated and settled with Kamakahi. Now regular eggs are sold at regular prices, premium ones at whatever the market will bear. In America, there are plenty of eggs for sale despite the injections, surgery, and other risks—and despite potential consequences for our shared understanding of human dignity and equality.
The Dimmer Switch of Ownership
Fifty years ago, when folks said, “You look like a million bucks,” they intended it as a compliment. Today, though, it may be more of a cold accounting. In addition to eggs, we can sell our hair (up to $3,000, for redheads), blood plasma (up to $5,000 per year with frequent donations), sperm (up to $10,000 per year for determined donors), breast milk (“pumping for profit” can yield $20,000 per year), and clean urine ($40 per sample, more on the black market). And after death, there’s a gruesome, lucrative, and largely unregulated market in parts of human cadavers. Your body really is becoming a gold mine.
Except for the big-ticket items needed for live transplants. Federal law prohibits people from selling spare organs like kidneys, regenerative organs like livers, and partly transplantable organs like lungs and intestines. Looking from head to toe, we face a puzzle: how to explain the mosaic of rules governing which parts of our body we can and cannot sell.
The answer is: we have been framing our choices the wrong way. For resources derived from our bodies, we tend to imagine ownership as an on-off switch. The on position is what we’ve been calling the profane—allow trades in markets. When we toggle the switch to off, it says the resource is integral to our humanity—“Yes, the resource is yours, but not for others to buy.” And for millennia, these two options more or less sufficed.
With human hair the switch has always been on. Maybe such sales are not contested because hair grows outside our body, can be painlessly cut, and regenerates quickly. Markets in hair date back to ancient Egypt. Some nineteenth-century European villages held annual “hair harvests” where poor girls sold (or were forced to sell) their tresses; today the global trade exceeds $1 billion annually. Though hair markets may exploit sellers, we don’t hear many calls to ban sales, trace where the hair originates, or improve compensation for those who sell their locks. Just the opposite: unregulated sales of new products like hair extensions are booming.
By contrast, for babies, the switch seems to be off. Parents may not sell their infants. We recoil from baby-selling for the same reasons we reject slavery. Even if baby sales were free, fair, and fully informed—with sellers and buyers both unequivocally better off—most of us would still reject baby markets. Why? Because their very existence would degrade “the texture of the human world,” as the property scholar Peggy Radin memorably put it. And such markets would disrespect the newborn’s self-ownership—its inherent freedom, dignity, and equality. Imagine learning that your parents bought you on Amazon, and your stork was a UPS drone. To protect these core values, we flip the switch to off. Individuals are sacred—they cannot be sold to others.
But there’s a catch. The switch is not quite all the way off. It may be true, as Thomas Jefferson wrote in the Declaration of Independence, that adults are “endowed by their Creator with certain unalienable rights.” Children, however, are not so endowed. Parents have some ownership rights in kids. True, they cannot sell them, but they can give them away—we call this adoption. The law has long framed parental rights in part as ownership—Charlie? She’s mine—to an extent consistent with children’s well-being. So, just as with kidneys, the on-off switch doesn’t quite apply.
We measure our transition to adulthood in no small part by our increasing independence from parental ownership. For many, our teenage struggles included some version of the classic argument, “You’re not going out dressed like that.” “Oh yes, I am. It’s my body and I’m old enough to choose.” For a while, parents win those fights, but, soon enough, children tend to prevail. Self-ownership means you can get a buzz cut, pierce your navel, or ink a dragon tattoo. In time kids become full self-owners; for parents, the ownership switch moves to off.
Between hair and slavery—that’s the contested terrain for claims to bodily resources deriving from self-ownership. Markets for body parts used to be the realm of science fiction or horror movies. But now, thanks to medical advances, doctors can sever an increasing number of bodily resources (more or less) safely for valuable uses.
Many of these new resources have an in-between quality. It’s here that the on-off switch image blocks our thinking about ownership design. There is a better approach: let’s upgrade our image from a switch to a dimmer. Flipping a switch lets us see only all-or-nothing ownership solutions. Setting a dimmer makes visible a range of options between completely on (unrestricted sales in markets, profane) and all the way off (absolutely no transactions, sacred).
And this debate reaches far beyond self-ownership in our bodies. When people view tangible resources as especially constitutive—that is, as essential to who we are as free and equal people—they often receive distinctive legal protection. This is why we sometimes defeat market forces to keep people in their homes using rent controls, homestead preservation rights in bankruptcy, and “partition in kind” of co-owned land (which we come to in Chapter 6).
Whenever any new resource appears, ownership is ambiguous and contested. We need an initial rule to determine who starts as the owner and what it is they own. To see how the dimmer can work, let’s return to Levy Rosenbaum’s stock-in-trade: kidneys. Spare kidneys are capable of saving lives if sold in freewheeling markets, and they are partly constitutive of our humanity. But the on-off switch doesn’t allow us to address this in-between nature—instead it forces us to one extreme choice or another.
When transplants first became medically possible in the 1950s, most patients died. Demand for kidneys began to increase only twenty years later after better antirejection drugs increased survival rates. In 1983 H. Barry Jacobs, a Virginia businessman, spotted a business opportunity: there was no legal bar to commercial kidney sales. So he set out to create a market, letting sellers name their price, finding buyers, and reserving broker’s fees for himself.
To help set the initial rule, people often reason by analogy, one of the most widely used tools for ownership design and for legal reasoning in general. That was how states set initial ownership for oil, gas, and water—deciding they were analogous to foxes and importing a rule of capture (as discussed in Chapter 4). One feature of this tool is that it dovetails easily with the on-off-switch image. We just need to ask: Is selling a kidney more like selling hair or selling people?
In response to Jacobs’s business plan, the Virginia legislature analogized organ sales to slavery and banned the practice. Congress then extended Virginia’s ban nationwide with the 1984 National Organ Transplant Act (NOTA)—the law that sent Rosenbaum to jail. For many people, the idea of selling body parts was simply intolerable, indeed akin to slavery, treating a class of people as subhuman. If that’s your view, then maybe stick with NOTA. Forbid sales to protect human dignity and prevent exploitation of the poor and vulnerable.
The problem is, analogies that work for some purposes mislead for others. They are a rhetorical device, not a matter of logical proof. Kidneys do not have their own autonomous self-ownership interests. Nor are spare kidneys essential to survival—altruistic donors can lead full and healthy lives, and they are rightly celebrated for the gifts they make to family members, friends, even strangers. Kidneys are not really the same as the people in which they reside. These differences matter and could push you toward allowing kidney markets.
Reasoning by distinction can be as powerful a tool as reasoning by analogy in ownership design. Moving to the dimmer image lets us design ownership with both analogies and distinctions in mind. Perhaps we can set the dimmer to create profane markets that guard the resource’s sacred qualities. If so, we can save thousands of people every year from dying of kidney failure…and at the same time protect human dignity and prevent coercion.
How would this work for kidneys? For starters, if you fear poor donors will become spare parts banks for the rich, then prohibit sales on the open market. Say no to eBay auctions. We could limit the pool of buyers to hospitals and insurance companies and require that the kidneys they purchase go to those, rich or poor, at the top of doctor-determined transplant lists—as already happens with many donated organs today. The sales price might not reach auction levels, but hospitals and insurance companies could still form a robust pool of ready buyers. And the poor could benefit as transplant recipients, instead of remaining tethered to dialysis machines.
If your concern is that unhealthy donors will sell bad kidneys, then require intense medical screening—as happens already for donors giving away kidneys. Or if your worry is that selling a kidney puts disadvantaged donors at risk of later health issues, then mandate guaranteed lifetime health insurance as part of compensation—a rule for gifted kidneys the New York legislature considered adopting in 2019.
If your concern is that selling a kidney coerces the most vulnerable people, consider the alternatives. Poor people already work extra shifts and take dangerous jobs that risk their health—they translate their self-ownership into hard labor and then into cash. Why deny adults the ability to pay off a mortgage by selling a kidney instead of working in a coal mine or convenience store? Liberals often insist on “my body, my choice” when it comes to abortion, but flinch at kidney markets; similarly, conservatives may extol “freedom of contracts,” but object to letting people contract around bodily integrity. Put differently, why shouldn’t trade-offs between kidney sales and coal mining be the individual’s choice—assuming (and this may be a heroic assumption) we can create safe, fair markets that protect against exploitation and degradation?
If your worry is that kidney sales are a slippery slope to slavery, well, no, we can make it a sticky staircase (a tool introduced in Chapter 4). Why not take one life-saving step—introducing highly regulated, protected markets—and then stop?
And you shouldn’t be naive about the virtues of the current rule. As with liquor in the Prohibition era, organ sale bans just drive markets underground. Brutal illegal kidney markets exist around the world where “donors” get no protection and little or no cash. The wealthiest patients—not the neediest—know where to go and whom to pay to save their own lives. The rest die, and many more suffer on dialysis, knowing the kidneys they need exist, people are willing to sell them, and insurance would pay (because transplants are so much cheaper than dialysis), but NOTA and similar rules around the world put the organs out of reach.
Finally, the idea of carefully designed kidney markets—pushing the dimmer halfway down—is not so fanciful. In 1984, NOTA also banned sales of stem cells, which were then harvested painfully from bone marrow via hip surgery. But today these cells can be easily filtered from your blood. In 2011, one federal appeals court covering nine western states changed the analogy for stem cells, describing them as more like blood plasma, which can be sold, than kidneys, which cannot.
But the judges did not push the dimmer all the way up to full sales, either. Potential sellers must join the national donor registry. Doctors make matches based on medical need and cell compatibility, so sellers cannot auction their cells to desperate patients. Sellers have no direct contact with patients. Payments are capped at $3,000 to limit undue influence on vulnerable potential sellers—a cap like the one doctors tried to impose on egg sales. Using a dimmer to move between the sacred and the profane—between no sales and unrestricted sales—has the potential to save many of the three thousand people who die annually awaiting stem cell transplants. But the only potential sellers are in states like Montana, covered by the 2011 court ruling. Across the border in Wyoming, the dimmer is pushed all the way down. Paying for stem cells remains banned, a crime like selling a kidney.
NOTA is not set in stone. The law is less than fifty years old. When Congress passed NOTA, it was concerned “that human body parts should not be viewed as commodities.” Since then, the costs of NOTA have become more apparent: medical need for organs keeps increasing while voluntary ways to nudge up supply have failed. There are many good objections to kidney sales—the coercion and dignity objections give us pause—but perhaps smart ownership design can address each concern directly. We can set the ownership dimmer partway up if we choose.
If you want to uncover the rules of ownership, there’s no better place to start than by mastering the art of reasoning by analogy and distinction. That’s what the Montana court did with stem cells, and it’s a tool available to all of us in everyday life. Whenever you hear someone reason by analogy—“kidneys are like people”—consider distinctions—“kidneys don’t have identities; they don’t think for themselves.” Persuasive distinctions can make the difference between life and death.
Golden Eggs, Revisited
Now let’s circle back to Wendy Gerrish and her golden eggs. When IVF first made egg sales possible in the 1980s, we had to set the initial rule. By analogy, are eggs more like kidneys or sperm?
Courts in America picked sperm and jump-started a vibrant market. Indeed, eggs are similar to sperm in some ways. After they are extracted, there are plenty more left. And each has the capacity to create life when joined with the other and gestated in a womb. Both raise concerns regarding involuntary parenthood (when used against the donor’s will, say after divorce or death) and potential parental obligations to the resulting offspring (who may want to know their biological donor, or need to know for medical reasons). These factors counsel for treating sperm and eggs equally—and for pushing the dimmer a notch away from unregulated sales.
But distinctions matter as well. Sperm is easily collected and quickly regenerates, like hair. Eggs, by contrast, are more painful to extract, with injections, surgery, anesthesia, and potentially dangerous complications, perhaps more like kidneys. Vulnerable or reluctant egg-sellers may be desperate for a big influx of short-term cash while discounting too much the emotional and health risks; motivated sellers can’t necessarily afford follow-up care; and coercive middlemen may lie to donors to capture most of the profits. These differences suggest we push the dimmer further down for eggs than sperm, requiring more counseling and follow-up care, perhaps imposing more limits on sales.
On the other hand, concerns about gender equality may suggest pushing the dimmer up for eggs—despite the added risks—back toward parity with sperm and market sales. Egg sales first became possible in the 1980s, at a time of generational change, when many women were battling to assert control over their own bodies and to be treated as equals in the marketplace. That’s what Kamakahi was fighting for when she challenged fertility doctors’ price caps. Today, if we are going to set the ownership dimmer differently for women and men, we need compelling justifications.
Where should we set the dimmer? Our deepest (and often unexamined) moral commitments influence how we make this decision. Assume we could guarantee that eggs sales were completely safe, fully informed, noncoercive, free and fair. Some people might still object, not necessarily to impose gendered roles, but out of a commitment to preserve a particular understanding of our common humanity. Their point is eggs should not have a price at all in a decent society.
To sharpen this concern, consider the ads that routinely appear in elite college newspapers recruiting egg donors. The ads offer large sums for eggs specifically from tall, athletic, white or Asian women with high SAT scores. For the past fifty years, federal law has made it illegal to advertise for a “white roommate” or a “pretty female” flight attendant—because those ads legitimize and perpetuate a culture of discrimination even if particular landlords and tenants, employers and workers, agree to the deal. So why is it okay to print similar ads for egg donors?
Reasonable people can differ on egg sales. America opted to move the dimmer most of the way up, with its attendant challenges. Canada, China, and most liberal European countries have gone the other way, prohibiting commercial sales. In England, donors are allowed to receive only token reimbursements, like taxi fare to the clinic. As a result, few English women donate, and the country has a multiyear wait for eggs. Today a global influx of “fertility tourists” come to America to buy eggs and start families.
Even within a family that otherwise agrees on big-picture “God and country” questions, you can often fire up robust disagreement on markets in body parts. Some may push the dimmer down if they hold certain views on sanctity or coercion; others push it up if a particular vocabulary of freedom or markets is their touchstone. Views also shift depending on which analogies and distinctions come to mind first and how the question is framed. (Recall the psychology of ownership we explored in Chapter 2.) That’s why rules on self-ownership do not easily align with red or blue states, North or South, high- or low-wealth regions, within groups of religious conservatives or secular feminists, or around the dinner table.
Thinking of self-ownership as a dimmer is challenging, but it can move us past a simple tug-of-war over the on-off switch. Instead, we can design ownership to address each core value directly on its own terms. It may be possible to create win-win solutions. But for this, we need access to one more crucial ownership design tool, and that’s where we turn now.
Moore and Less
Your body may be a gold mine, but you are not always the miner. Others may extract resources from your body for their profit. John Moore learned this the hard way.
While working on the Alaska pipeline in the 1970s, Moore was diagnosed with hairy-cell leukemia, a rare cancer. He sought treatment from David Golde, a leading cancer researcher at the University of California in Los Angeles. Golde successfully removed Moore’s diseased spleen. For the next seven years, Moore made regular return visits to Los Angeles to give samples of his bone marrow, blood, and semen. He tolerated these difficult trips, assuming they were part of his follow-up care. Moore did wonder, though, why a doctor in Seattle couldn’t have taken the samples. Moore began to get suspicious when Golde offered to pay for his flights to Los Angeles and to lodge him at a fancy hotel, the Beverly Wilshire.
At one visit, Moore refused to sign a consent form asking him to grant the University of California “all rights” in any potential product developed from his blood or bone marrow. Golde followed up immediately, calling Moore three times to ask why he had not given consent. When Moore stalled, saying he must have forgotten, Golde sent letters to Seattle pestering him to sign. Moore hired a lawyer.
He learned that the white blood cells from his cancerous spleen were special, overproducing a particularly valuable protein. After the surgery, Golde and his colleagues began devising a way to isolate that protein and generate it in large quantities for sale. They used Moore’s spleen to develop a new cell line—cells that survive in a petri dish, reproducing independently and in perpetuity. Moore realized that some of the seven years of postsurgery procedures he had endured were meant to increase Golde’s wealth, not Moore’s health.
Soon after Moore refused to sign the consent form, Golde filed a patent claiming ownership of the “Mo” cell line. Golde had already received over $3 million in value from a biotech company and stood to earn many times more—at the time, the value of the Mo cell line was forecast at several billion dollars. Moore got nothing. He told a reporter, “It was very dehumanizing to be thought of as Mo, to be referred to as Mo in the medical records: ‘Saw Mo today.’ All of a sudden I was not the person Golde was putting his arm around, I was Mo, I was the cell line, like a piece of meat.”
Moore sued Golde and UCLA for stealing his cells and demanded payment, arguing his self-ownership should include at least as much right to profit from his spleen as was claimed by the doctors who commercialized it without permission.
Moore’s case is not unique. You may recall the tale of Henrietta Lacks, made famous by Rebecca Skloot’s gripping book The Immortal Life of Henrietta Lacks and the HBO movie starring Oprah Winfrey. While Lacks was dying from cervical cancer in 1951, researchers at Johns Hopkins University took her cells and used them to create HeLa, the first self-perpetuating human cell line. It is no exaggeration to say that HeLa revolutionized modern medicine and underwrote many biomedical industry fortunes—making possible, to give just a few examples, chemotherapy, the polio vaccine, and the IVF techniques that jump-started egg donation and gestational surrogacy markets.
One patient, however, did not fare so well. The doctors who treated Lacks never asked permission to use her cells and never paid her. Lacks’s husband and children discovered HeLa’s existence only years later when researchers contacted them for tissue samples to help refine the cell line. Elsie, Lacks’s oldest daughter, died indigent; her son Joe was imprisoned; another daughter, Deborah, was a teen mom who suffered from arthritis and depression. Lacks’s family would have led different, likely better, lives had they received even a tiny fraction of HeLa’s profits.
Lacks never got to assert claims based in self-ownership. She died soon after her cells were removed. Moore, however, lived long enough to sue, and he pursued his claim all the way up to the California Supreme Court. Did UCLA scientists steal cells from him? For the court, the answer depended on whether Moore owned the cells when Golde took them.
The court relied on the on-off-switch approach, reducing the conflict down to one stark choice over who owns the cells: Moore or Golde. If the switch is on, Moore wins, the cells are his to sell; off, Moore loses, the cells are protected from the market to support other fundamental values. For the court, the key value was promoting scientific innovation—they were not so concerned with Moore’s personhood. Allowing patients any control over excised tissues would, the court feared, bog down doctors in expensive and lengthy negotiations, turning “every cell sample a researcher purchases [into] a ticket in a litigation lottery.” The net result would “hinder research by restricting access to the necessary raw materials.” And the simplest way they thought to avoid this outcome was to flip the self-ownership switch to off. So Moore lost.
He died unpaid in 2001 at age fifty-six.
The court’s solution is puzzling. It’s true, promoting scientific research is an important value. Golde worked hard to develop the cell line—and his productive labor may deserve an ownership reward. But labor is not all we care about. Why shouldn’t Moore have a countervailing claim to valuable resources derived from his body? And how about protecting vulnerable patients during surgery? The court’s concern for “access to the necessary raw materials” translates to doctors strip-mining people’s bodies for their profit. That doesn’t sound so respectful of human dignity.
In effect, the court told Moore that his body is so sacred, he’s the only one who won’t get paid from the Mo cell line.
The justices failed to consider an ownership tool that allows us to reconcile Moore and Golde’s claims—letting us set the dimmer to reward self-ownership and labor, dignity and scientific progress, all at the same time. Lawyers call this tool the rights-remedies distinction. It’s a two-step process. Here’s how it works.
First, we set Moore’s rights in the excised cells. Most people would agree that, at a minimum, Moore’s self-ownership should include the right to say, No. Hands off. Burn the cells after surgery. This baseline aspect of self-ownership explains why no one accuses you of being a kidney-hoarder if you keep your spare in your body, even though your choice condemns—with near certainty—some other identifiable person to death. Similarly, by analogy, you are not a cell-hoarder if you decline to advance medical research, even if the noblest doctor pleads for access to your particular cells because of their extraordinary scientific value. But if self-ownership only includes the right to say no, then many valuable body-derived resources may be lost to science.
By contrast, if we push the dimmer up somewhat, then patients have more reason to say yes to making their cells available. One response could be to push the dimmer up but only a little, allowing Moore to give the cells away, like giving away a kidney or placing children for adoption. Why shouldn’t Moore be able to direct his body’s bonanza to the hospital or charity of his choice? Or slide the dimmer further up, allowing restricted sales like with stem cells in Montana. Or push even further, giving Moore a reason to say, Yes, take the cells you want, if you can meet my price, like Ivy League eggs today. In each case, Moore’s rights derive ultimately from self-ownership—It’s mine because it comes from my body.
Here’s the challenge: as we push the dimmer up, it seems we give patients more ability to control the direction of research, perhaps letting them block science that saves millions of lives. Are we trapped in a tragic choice—caught between respecting patients’ self-ownership and enabling scientists’ labor?
No, the solution appears as we move from rights to remedies. After setting Moore’s rights, then we have to make an independent choice: what remedy should we give Moore if Golde takes the cells without permission? (We touched on remedies in Chapter 3, when describing the damages-injunction distinction.) Rights and remedies together make up ownership—neither is meaningful without the other. Can we design a rights-remedy combination that promotes scientific labor while valuing patient autonomy and human dignity? Assuming we grant Moore ownership rights in his cells against Golde’s unconsented use, and Golde takes the cells anyway, here are a few remedy options:
Golde pays Moore one dollar.
Golde owes Moore fair market value for the cells.
Golde transfers all patents and profits to Moore.
Golde pays Moore a mandatory licensing fee.
We could require Golde to make a one-dollar payment as a remedy. As a matter of law, a dollar respects Moore’s right not to have his cells used without permission. It just doesn’t respect that right very much. Judges call this nominal damages, a remedy they use when the harm caused by the rights infraction seems relatively trivial, symbolic, or hard to measure. This remedy acknowledges that something was taken from Moore in principle, but it says other values are more important in practice. Nominal damages would be a light slap on the wrist to Golde. The message for future deviant doctors would be “rummage away.”
Next, consider awarding Moore fair market value. The word fair is right in the name of the remedy—what could be wrong with that? The problem is the fair market value of Moore’s cancer cells might well be zero or a billion dollars—it depends on how the judge evaluates the proportional contribution of Moore’s cells to the overall value of Golde’s patented cell line. And on whether the judge values the cells before the surgery or after the cell line is in view. In the future, doctors may gamble, take the cells, pay fair market value, and keep the patents and profits. Or maybe they will be too uncertain how judges will rule, so they will discard the cells, and science will suffer.
There’s a simple way to remove uncertainty. Transfer all Golde’s patents and profits from the Mo line to Moore. Lawyers call this remedy disgorgement. In theory, disgorgement removes the incentive to unjustly enrich yourself at another’s expense. Why bother taking in the first place if you have to hand everything over, including the value from your own labor? Along these lines, an even tougher remedy would be to impose a criminal penalty and jail Golde. This remedy would send the strongest message: Don’t break into people’s homes and steal stuff; don’t break into patients’ bodies and take away “raw materials.”
Realize, though, that the stronger the remedy we use to vindicate Moore’s right, the less likely future doctors will be simply to take cells. (This is the ex ante effect we discussed in Chapter 2.) Instead, researchers will be more likely to try to negotiate deals in advance with patients. But that’s just the outcome the court most feared: miring researchers in endless negotiations, exposing doctors to lawsuits if they secured the wrong permission (or nuisance suits even if they got the right permission), and shifting patient-doctor relations in an unseemly direction. Do we really want surgeons haggling with vulnerable patients over the price of their body parts just before going under the knife?
Ownership design is more art than science. There are many more options available than the ones just discussed, including, as it turns out, one nicely tailored to our dilemma. It’s called a mandatory license.
Mandatory licenses are how radio stations play the songs they want without negotiating in advance with every Madonna, Kanye West, and a hundred thousand other music copyright owners. Radio stations tote up their playlists, multiply the number of songs by a preset mandatory licensing fee, and send periodic checks to payment clearinghouses (including ASCAP, BMI, and SoundExchange for aficionados). The clearinghouses aggregate those payments—along with payments from nightclubs, restaurants, karaoke bars, and digital streaming services—and then send one check to each artist based on the number of times their songs were played. It’s not perfect—some songs are a lot more valuable than others—but it’s easy to administer. The mandatory license means no negotiations, no gridlock, no lawsuits. Everyone pays; everyone gets paid.
We could adapt this remedy for excised cells. Recognizing patients’ self-ownership rights in resources derived from their body parts shows respect for human dignity and autonomy. Some patients may prefer to say, No, you may not use my cells, and that should be their right. But we want them to say, Yes, let’s advance science. To encourage that, we can protect self-ownership rights with a simple, easy-to-administer mandatory remedy—such as a small fixed percentage of resulting patent royalties. This dimmer setting means that if scientists make a billion dollars, then patients—self-owners who can choose to provide or destroy the necessary raw materials—also get paid.
All these choices are becoming more urgent as scientists combine big data with individualized medicine. A recent New York Times headline reads: WHY DIDN’T SHE GET ALZHEIMER’S? THE ANSWER COULD HOLD A KEY TO FIGHTING THE DISEASE. Stories like this never even consider whether we should view genetic mutations as anything other than raw materials, whether we should treat patients with greater respect than Moore or Lacks received.
You may well reject an in-between dimmer setting, like patient self-ownership coupled with a mandatory license. That’s reasonable. Many prefer the on-off options: these extremes are straightforward to explain and even easier to administer. But understand the stakes. If you flip the switch off, individuals have little affirmative reason to choose to advance science. You limit the sick and vulnerable to making altruistic donations to profit-seeking scientists. If you choose the on setting, perhaps you see brokers hawking body parts to scientists in a ghoulish free-for-all. Neither option looks good. By contrast, savvy ownership design lets you set the dimmer so patients are neither slaves nor tyrants.
The dimmer image explains why control of body parts varies so much; the rights-remedies tool shows how to reconcile conflicting values. Last, we come to the most decisive question: Whose unseen hand is on the dimmer, setting rights and remedies? Who should decide these rules?
Womb for Rent
There is no American law of self-ownership. The Constitution provides little guidance. True, the Takings Clause in the Fifth Amendment says that if “private property” is “taken for public use,” government must pay “just compensation.” But the Constitution nowhere defines what private property is. With one big exception: before the Civil War, humans could be owned as slaves; after 1865, when the Thirteenth Amendment was ratified, they could not.
That’s about it.
Congress also has been mostly silent on ownership of bodily resources. The 1984 National Organ Transplant Act is an exception. NOTA bans selling kidneys for transplantation, but it’s silent on sales for research and experimentation. It bans surgically extracted stem cells but is unclear on blood draws. And what are the rules for patients like Moore and Lacks when deviant doctors treat them as raw materials? No one knows for sure. When and how can people say yes to selling bodily resources?
The answer: each of the fifty states makes its own rules. Every time you cross a state border, unseen hands move the ownership dimmer. The variety is striking.
Consider gestational surrogacy, an evolving market based on self-ownership. In 2018, following the birth of their third child, Kim Kardashian West and Kanye West posted their thanks: “We are incredibly grateful to our surrogate who made our dreams come true with the greatest gift one could give.” California makes surrogacy relatively easy for the Wests and other wealthy people who want to rent another woman’s womb. By contrast, until February 2021, New York banned surrogacy. Well-off New Yorkers—whether infertile couples or same-sex ones—had to travel to acquire their babies.
New York Times Magazine writer Alex Kuczynski crossed the Hudson River. “Exhausted by years of infertility, wrung emotionally dry by miscarriage, my husband and I decided we would give gestational surrogacy—hiring a woman to bear our child—one try,” she wrote. “It was a desperate measure, to be sure, and one complicated by questions from all the big sectors: financial, religious, social, moral, legal, political.” Luckily for Kuczynski, she had plenty of cash and an ability to travel. A womb broker led her to Cathy Hilling, a forty-three-year-old Pennsylvanian, mom to three children, and recent surrogate for another infertile couple.
Kuczynski and her husband created an embryo that they had implanted in Hilling. Nine months later Hilling delivered baby Max and returned home with her $25,000 fee. The Pennsylvania county clerk named Kuczynski and her husband as Max’s legal birth parents, meaning they did not have to adopt the boy from Hilling, who actually gave him birth. As soon as Max was born, Kuczynski could bring her baby home to New York.
The most surrogacy-supportive states—California, Connecticut, Delaware, and a few others—give “intended parents” like Kuczynski certainty up front regarding their parental rights. New York took the opposite view, along with an odd assortment of states—Arizona, Indiana, Louisiana, and Michigan. If you want to rent a woman’s womb in America, you must pay exceedingly close attention to where the contracts are signed, the embryo is implanted, and the baby born.
Variation also exists across countries. While some American states are relatively favorable to surrogacy, Western Europe is more uniformly hostile. When Thomas Reuss and Dennis Reuther, a German same-sex couple, wanted a baby, they, like Kuczynski, traveled to Pennsylvania. Their surrogate bore them Nico, their first son, and later carried twins for them. In Europe, “We regard surrogacy as exploitation of women and their reproductive capacities,” says one German fertility doctor. “In our view, the bonding process between a mother and her child starts earlier than at the moment of giving birth.” Unless you can afford to fly to America.
Surrogacy in America is not cheap. Prices start at $100,000 and escalate from there—$10,000 to secure an egg from the intended parent (more if the egg is premium), $30,000 to the fertility clinic and doctor, $20,000 for the surrogacy agency, and $10,000 for lawyers, along with insurance, travel, and many other expenses. The gestational surrogate earns perhaps $25,000—often enough to make a substantial difference in her life by paying for school, a mortgage, or family support. The intended parents must pay most of these expenses even if the surrogate does not become pregnant or suffers a miscarriage. The costs can mount quickly, but the result is you can custom-craft your own child today with purchased sperm and eggs and a rented womb.
Some couples have tried to lower the expense by traveling to India, Laos, Thailand, Mexico, or elsewhere, but they risk worse medical care, less healthy surrogates, and an uncertain legal environment. India shut down its billion-dollar surrogacy market in 2017. Now it allows only altruistic (unpaid) surrogacy, and only for heterosexual, childless Indian couples. Banning the paid market drove it underground—as with kidney transplants. Indian women are still implanted with embryos for pay, but they are flown to Nepal or Kenya to give birth and hand over the babies. Similarly, after Cambodia banned surrogacy, brokers began flying Cambodian women to Thailand to give birth.
According to one fertility lawyer, “anyone who can afford it chooses the United States.” American states are cornering the legal market in womb rentals, and the country now runs a trade surplus in gestational services.
The IVF technology underlying gestational surrogacy (and egg donation) is recent, built on the HeLa cell line derived from Henrietta Lacks’s body and refined only in the 1980s. As soon as gestational surrogacy became medically possible, people began asking: Should it be allowed? Where should we set the dimmer for market access to our body’s capacities and not just for its components?
As with eggs and kidneys, we often reason by analogy. For many, the closest analogy is traditional surrogacy, where the surrogate is also the biological mother. For most of human history, this was the only viable form. And not surprisingly, intrafamily conflicts often ensued.
In Genesis, Sarah comes to Abraham and says, “God has kept me from bearing a child; please lie with my handmaid; maybe I shall have a son through her.” Hagar then gives birth to Ishmael. Disputes between the descendants of Sarah and Hagar, Isaac and Ishmael—Jews and Muslims—continue to this day. In The Handmaid’s Tale, Margaret Atwood gives us a dystopic vision of traditional surrogacy, updated as reproductive rape and slavery.
The first American court ruling on surrogacy came in the 1985 Baby M case. Mary Beth Whitehead, a traditional surrogate, contracted to deliver a baby to Elizabeth and William Stern. Then Whitehead changed her mind and tried to keep the child, fleeing the state with the infant. The Sterns sued. Some feminists supported a woman’s freedom to sell womb services; others, including Betty Friedan and Gloria Steinem, argued that surrogacy dehumanized the birth mother, reducing her to a mere commodity. Conservatives split along similar lines.
For the New Jersey Supreme Court, the question was: Who decides the boundaries of self-ownership? Can individuals set their own rules via contract, or should public self-ownership values override private choice? The court said no to private choice. Surrogacy contracts are “illegal, perhaps criminal, and degrading to women,” wrote the chief justice. “There are, in a civilized society, some things that money cannot buy.” The Baby M decision had a powerful influence, leading New York to ban surrogacy contracts—at just the moment IVF was making gestational surrogacy possible.
Should we set the self-ownership dimmer for gestational surrogacy at the same place New Jersey set it for traditional surrogacy? Before you decide, consider what’s analogous and distinctive about the practices. Many of the most wrenching challenges are analogous: What if an intended parent wants to abort a seriously ill fetus and the surrogate refuses, or vice versa? How much medical risk should the surrogate be expected to bear for the fetus’s health?
But there are important distinctions as well. Genetically, the embryo is unrelated to the surrogate who gestates it—a biological difference that changes how many people view the legal, ethical, and emotional relationships among the parties. It’s easy to frame the baseline story as “my surrogate is gestating my embryo.” One can imagine the embryo as a tenant with a nine-month lease—and the intended parents are paying the rent. From this perspective, maybe gestational surrogacy is nothing more than womb rental.
If you accept this analogy, then it’s straightforward to allow surrogacy contracts while imposing safeguards, just as we do with other landlord-tenant arrangements. Surrogacy agencies and intended parents seek women they believe will be stable “womb-lords”—usually, educated middle-class women who have already had children, completed their families, and report at least partly altruistic motives for becoming surrogates. There are medical checks and required counseling. With these safeguards, gestational surrogacy could become an ordinary, thoughtfully regulated feature of women’s self-ownership, not necessarily more coercive or degrading to our common humanity than the experience of renting an apartment in someone else’s home.
Surrogacy is perhaps a close case, with reasonable views in rapid flux. It should be no surprise that states keep sliding the ownership dimmer to different settings. Nor is it surprising the settings do not track a simple red–blue or North–South divide—legislators grab for simple on-off analogies rather than doing the hard work of ownership design.
And when states flip, their choices interact with other states’ decisions. After New Jersey became more supportive of paid surrogacy in 2018, the shift affected New York. New York women could not earn surrogacy income like their counterparts across the Hudson. And more to the point, wealthy New Yorkers like Alex Kuczynski still faced the inconvenience of having to travel to hire surrogates. So the politics in Albany changed, and the state flipped its rule.
Ownership design is always an ongoing battle between competing and overlapping levels of government—federal, state, county, and local. Historically, state legislatures have been the central actors. They are our so-called laboratories of democracy. But sometimes Congress imposes national uniformity, as with NOTA, and overrides state-level experimentation. And sometimes courts chart their own path, like when the appeals court allowed sales of stem cells in western states, despite NOTA’s prohibition.
Who should be making these choices? In America, there is no simple answer. Say a majority in a California town opposes surrogacy. Should they be able to ban it within city limits even though the state allows it? Or should a city be able to allow it contrary to a state ban? What if it’s banning plastic shopping bags, or marijuana, or guns? At its core, the tension is over whose hand should control the ownership dimmer. As governments experiment with ownership, innovations spread—a virtuous learning circle for some observers, a vicious one for others.
Sometimes states end up as ownership outliers. Since its nineteenth-century mining days, Nevada has been the only state in which self-ownership may include the right to sell sexual services. The state authorizes smaller rural counties—but not Las Vegas and Reno—to license brothels. The argument is that prostitution will happen anyway, so why not legalize and regulate it to empower people who choose sex work, to limit coercion, increase safety, and generate tax revenue? That’s the theory. The practice, however, is often seen as exploitative and degrading. No state has followed Nevada’s lead.
Nevertheless, a single state’s self-ownership choices can have nationwide effects. Consider the phenomenon of virginity auctions, which are occasionally advertised online. When a twenty-two-year-old Sacramento State University student, going by the name Natalie Dylan, decided to auction her virginity to pay for graduate school, she turned to the Moonlight Bunny Ranch, a brothel in Carson City, Nevada. “I feel people should be pro-choice with their body, and I’m not hurting anyone,” she said. “It really comes down to a moral and religious argument, and this doesn’t go against my religion or my morals.” In olden days, fathers owned their girls and traded their virginities for marriage dowries. Dylan’s position was that if virginity still has value today, why shouldn’t she be the one to cash in?
Dylan and Nevada would push the dimmer up. What sense is there in allowing prostitution but banning virginity auctions? After all, auctioning certain intimacies is already a staple of the celebrity charity circuit. Kissing George Clooney cost the winning bidder $350,000 for AIDS research; a $140,000 charity auction bid secured a twenty-second kiss with Charlize Theron. For Dylan, the brothel fielded ten thousand bids and settled on a $3.8 million offer with a $250,000 deposit, before the deal fell through.
Most people outside Nevada, though, can and do distinguish between selling a kiss for charity and virginity auctions. Every other state pushes the dimmer for prostitution, including virginity auctions, all the way down, removed from market sale. But in a sense, Nevada overrides those states’ policies toward self-ownership because Nevada-based websites reach everywhere.
Dylan argues, “There’s no right or wrong to this.” We disagree. Getting self-ownership right really matters for virginity auctions, kidney sales, egg sales, and surrogacy. This is why legislatures and courts, businesses and individuals fight so hard to control the dimmer. Each of us must choose among competing commitments to freedom, coercion, and the good society as we shape our plans for action. This is what we meant in Chapter 1 when we wrote that “ownership is not like deciding between chocolate and vanilla ice cream.” What happens in Vegas does not stay in Vegas.
The Curt Flood Act
We close with a contemporary puzzle: Who should own athletes’ careers and, by extension, yours?
When fans name the greatest baseball players of the twentieth century, stars like Joe DiMaggio, Ernie Banks, and Ted Williams stand out. Looking back at their careers, one unifying trait is their loyalty. DiMaggio played his entire career, thirteen years, with the Yankees. Same for Banks—eighteen years with the Cubs. Williams played all nineteen years with the Red Sox, even returning after service in the Korean War. Quite a contrast from today, when superstars seem to jump teams for a bigger paycheck every few years.
But DiMaggio, Banks, and Williams were loyal because they had no choice. Starting in 1879, teams placed a “reserve clause” in every deal, giving owners the power to extend player contracts indefinitely with only modest pay increases. The breakout star player never got a big payday. If DiMaggio wanted to play in Major League Baseball, he would be a modestly paid Yankee unless the team decided otherwise. The Yankees owned his talent and could play him, bench him, or trade—that is, sell—him. That’s what happened to Babe Ruth in 1919, when Red Sox owner Harry Frazee sold him to the Yankees to finance some Broadway theater productions.
Then Curt Flood challenged the baseball lockup system. He had been an All-Star outfielder for the St. Louis Cardinals through the 1960s. When the team tried to trade him to Philadelphia in 1969, he refused. He demanded to be treated as a “free agent,” able to field competing offers from other teams. Flood wrote poignantly, “After twelve years in the major leagues, I do not feel I am a piece of property to be bought and sold irrespective of my wishes. I believe that any system which produces that result violates my basic rights as a citizen and is inconsistent with the laws of the United States and of the several States.” To critics who said he should be content with his all-star status and just play, he replied, “A well-paid slave is still a slave.”
As one commentator noted, “One way to think about slavery is as a history of confinement and the struggle of movement—being moved against your will or seeking to break free of those chains. A connection can be made to what we’re seeing in the league today.” Football, basketball, and hockey leagues more or less followed the baseball model when they were created, as did European soccer leagues, locking up talent, buying and selling players.
Flood pursued his attack on the reserve clause all the way to the U.S. Supreme Court. Though he won two World Series, he lost his case, then played one last year and ended his career as well. His cause, however, ultimately won out. After baseball players formed a union in 1975, they soon negotiated to eliminate the reserve clause. Finally in 1998, Congress passed the Curt Flood Act, prohibiting owners’ total control over baseball players’ careers.
There are still, however, plenty of restrictions on professional sports players. The National Basketball Association has team-wide salary caps for players—but no caps on owners’ profits. When National Hockey League players wanted to represent their home countries in the Olympics, the team owners refused to let them participate. Leagues mandate what clothes and shoes players may wear, and how they may behave, even in their private lives.
Control also extends to college players. When television networks agreed to pay NCAA schools $9 billion in their latest contract, players saw none of that money. Spencer Haywood, a basketball Hall of Famer, commented, “You can’t expect people to continue to work for nothing on a false hope of, ‘Well this is about education, we are getting you an education, we will feed you.’ It sounds a little like 400 years ago, like slavery.” Former Indiana star player Isiah Thomas agreed, saying of the NCAA, “Their business model is based on a plantation business model….And it’s probably the only plantation that’s allowed to exist legally in the United States right now.” By contrast, coaches, usually white, are able to move freely between teams and can be paid extraordinarily well—often more than university presidents.
After pressure mounted against the NCAA, it finally relented. Starting in the 2021–22 season, college players will be able to earn money through endorsements, social media deals, and other uses of their names, images, and likenesses. The NCAA had little choice: California passed a bill that would have allowed players to sign endorsement deals; other states were quickly following suit, and Congress was considering national legislation. The new NCAA rules come with many limits—no payments directly from the universities, no use of school or conference logos—but they will bring college athletes much closer to their professional counterparts in terms of self-ownership. “It’s starting to beg the question,” said sports agent Cameron Weiss. “If we’re going to allow this at the college level, what about the high school level?”
Leagues argue for the lockups not to enslave their players but for a more prosaic reason: they say unless they can reap the reward, they won’t have incentives to invest in long-term player development—farm teams, minor leagues, injured reserves for the pros; education and the amateur ideal for colleges. Sports fans also are often not sympathetic to players’ complaints. After all, professional players get to compete in the game they love, and college players do get (some) education. You can almost hear the snide remark on a sports radio call-in show, For a million bucks a year, sign me up.
So should we push the dimmer up, allowing players to sell entire careers freely in exchange for training, cash, and certainty? Or should we push the dimmer a little bit down, allowing athletes to sign multiyear contracts but still ensuring they retain some freedom to renegotiate their life paths? In other words, should career-long lockups like the reserve clause be a part of ordinary sports markets or rejected as akin to modern slavery?
Before you answer, consider that it’s not just elite athletes who are facing this self-ownership dilemma. When Krishna Regmi first started working in Pittsburgh as a home health care aide, his employer gave him a stack of paperwork to sign. “They just told us, ‘It’s just a formality, sign here, here, here,’ ” he recalled. He discovered the power of the noncompete agreement when his employer sued him for trying to move jobs.
About 20 percent of American workers are currently subject to a noncompete agreement, and almost 40 percent have signed one at some point in their working lives. Hospitals lock up doctors so they can’t move to competitors; same with actors on television series, and coders in tech companies. And it’s not just highly paid professionals whose capacities are tied up—the restrictions often cover temp warehouse workers, hair stylists, yoga instructors, even teenage camp counselors.
Fast-food restaurants often use a related tactic, called no-poach and no-hire clauses, to lock employees out of higher-paying jobs in businesses nearby. Jarvis Arrington worked as a ten-dollar-an-hour line cook at a Burger King in Dolton, Illinois. When he tried to get a higher-paying job in Chicago, he learned that no other Burger King franchise would hire him. Many janitors, landscapers, and other low-skill, low-wage workers are covered, and like Regmi and Arrington, they rarely know the rights they’ve signed away. Check out your employment contract. You, too, may be bound.
Many employers routinely insert noncompete clauses into employment contracts even in states where they are unenforceable. Why? People often wrongly believe their signature binds them, even to illegal terms. Companies take advantage of this psychological vulnerability to deter consumers from asserting their rights, just as landlords insert unenforceable clauses in leases to scare tenants. Most people are afraid to be sued, cannot afford legal help, and don’t know the terms don’t bind them. The result is that even unenforceable restrictions can tie employees to jobs for years, preventing them from seeking higher wages or escaping abusive bosses.
Would the same sports fans who were okay with the reserve clause for athletes be so confident if they knew noncompete restrictions also apply to the folks flipping burgers at fast-food restaurants and the janitors cleaning up late at night? Would you be okay if you learned these clauses might bind you to your job? How much of our body’s capacities should we be able to sign away, consistent with respect for self-ownership? Here are some options:
Permit self-enslavement again.
Allow fully informed noncompetes.
Accept limited noncompetes.
Ban noncompetes.
The self-enslavement option hardly seems worth discussing. But for centuries, Americans understood it as perfectly consistent with self-ownership. Before Independence, half of white settlers from Europe came to America as indentured servants, bound for years to their owners. People indentured themselves for boat passage to America, to bring over close relations, or to support their families. This was a harsh deal: during the indenture, they could be sold like enslaved people or pledged as collateral for loans.
The Thirteenth Amendment banned indentured servitude, not just slavery. No one argues for self-enslavement today—allowing you to sign away your whole life to another, even for a few years. Any justifiable notion of self-ownership requires concern for our future selves—for the ability not just to write one contract one time, but to rewrite essential aspects of the story of our lives. Enslaving ourselves is outside the bounds of choice in a free society because it gives too little weight to our future well-being.
But how about the second option, pushing the ownership dimmer down enough to allow fully informed long-term noncompetes for a specified capacity? The problem is that writing fair deals is costly and time-consuming. Even star athletes with teams of expensive agents and lawyers have a hard time anticipating life’s contingencies. Maybe fully informed deals are okay if we restrict them to the most highly paid workers? But even then, there must be limits, as the players’ unions argued when insisting on free agency. And these deals are often renegotiated anyway when circumstances change a few years in.
The third approach, of limited noncompetes, results from the American practice of allowing states to define self-ownership. There is no federal law as yet, though Congress keeps circling around possible legislation. We see wide experimentation and constant flux in state law, just as with surrogacy. For years, big employers have been pushing to expand the grip of noncompetes as unions have weakened. They justify noncompetes by saying lockups motivate investment in training low-wage workers. Why invest in employees if they can immediately take their skills to rivals? Yes, they concede, noncompetes may lock in workers, but in exchange, they produce higher-skilled workers who earn higher wages.
The tide is turning, and now noncompetes face a backlash. As one state attorney general declared, “Non-compete agreements for low-wage workers are unconscionable. They limit mobility and opportunity for vulnerable workers and bully them into staying with the threat of being sued.” The range of state approaches is striking. Seven states have banned noncompetes for low-wage workers. Oregon limited their enforceability to one year. Hawaii banned them for workers in the technology field; New Mexico banned them for health care workers. Massachusetts now requires employers to pay half of the former employee’s salary during the period they are restricted from employment, absent a contrary agreement. Turns out, many states have noticed there’s often more coercion and less wage-growth benefit for workers than employers promised.
Recently, some big employers have been reversing gear even in states that allow noncompetes. Amazon agreed to remove noncompete clauses that prevented warehouse workers from going to rival companies for eighteen months after leaving their job. Jimmy John’s Gourmet Sandwiches agreed to remove noncompetes preventing employees from making sandwiches for nearby rivals for two years. Did ending the lockups decrease employee wages or their training in sandwich-making? Probably not.
Finally, some states categorically refuse to enforce noncompetes. For over one hundred years, California, North Dakota, and Oklahoma have just said no—no to fully informed noncompetes, no to limited noncompetes. Employers in these states may use employment contracts to protect confidential information and trade secrets—so employees don’t walk off with client lists—but not much more than that.
Here’s one data point in support of the refuse-to-enforce-any-noncompete approach: Silicon Valley emerged, not by MIT in Massachusetts, but next to Stanford in California. Several studies attribute part of the difference between these tech hubs—and this is trillions of dollars in value and hundreds of thousands of jobs—to noncompete clauses. Silicon Valley thrives because workers can and do easily move from job to job, pollinating ideas from company to company and turbocharging innovation. That is harder to do in stodgy Massachusetts, where noncompetes have long locked workers in place.
Even in California, companies like Apple and Google fought to lock up their key employees. But they lost, and now the Valley helps power the global economy. At least in the tech industry, personal freedom dovetails with economic dynamism, the sacred with the profane.
Chapter 6
THE MEEK SHALL INHERIT VERY LITTLE
Valuable things rarely stay put for long. They move around from one owner to another. But how do they move? Most of the time, by purchase and sale. But where did the sellers get their things from? Yet another seller. And so on. For every single thing, we can trace a chain all the way back to the root of ownership. To the person who first made it mine—not by swiping a credit card, bartering some chickens, or unwrapping a gift, but by asserting a claim to original ownership.
We’ve explored five of these original claims. This chapter rounds out the ownership toolkit by looking at the sixth claim, one based on family ties—It’s mine because it’s in my family. A lot of property changes hands at critical moments in family life. Death is one such moment. Family members may claim things the deceased leaves behind. Marriage is another. Assets (and debts) often join at the altar and split on divorce.
Ownership within families spans a vast terrain, full of opaque rules that quietly build mountains of wealth high above plains of poverty. We provide just a peek at this landscape, exploring three inheritance tales and one divorce puzzle.
John Brown’s Farm
As law professors, we often hear insightful stories from students in class who link personal experiences to the legal doctrines they are learning. Some years ago Heller was teaching about shared ownership of inherited land—a rather dry subject—when a Black student recounted the tale of her family farm. As a child, she had attended reunions that brought relatives from all over the United States to an old farmstead in Mississippi. Meals were presided over by an elderly aunt who had never left the land. The student cherished her aunt and the farm.
At one point, however, a distant cousin with a trivial ownership share in the farm wanted cash, so he sold his share to someone outside the family. That buyer then forced a sale of the whole farm using ordinary American partition law—the rules for how we break up co-owned land. These rules create a business opportunity for unscrupulous buyers: track down distant heirs, buy their tiny share, and use it to trigger partition sales. These sales often take place in rigged markets with little information and few buyers. And that is exactly what happened to the student’s family farm. It was auctioned on the county courthouse steps for a lowball sum. After the sale, the student’s family did not hold another reunion. And they were not alone.
At the end of the Civil War, General Sherman promised freed slaves “forty acres and a mule.” When the North failed to fulfill its promise, freed slaves took matters into their own hands, working in earnest to buy their own land. By 1920, almost a million Black families owned farms; they formed an integral part of the rural southern economy up through the 1930s and ’40s.
Today Black families own fewer than nineteen thousand farms nationwide—a drop of 98 percent in less than a century, and a stark contrast with white-operated farms, which dropped by only half over the same period. Why the difference? In part, because of the consolidation of inefficient small farms and intense racial discrimination in farm lending, along with outright violence and intimidation.
But obscure family ownership rules also played a key role.
Here is one family’s story. In 1887 John Brown bought eighty acres of land in Rankin County, Mississippi. He was part of the great wave of freed slaves who invested their life savings in farmland. John lived a long life. When he died in 1935, he did not leave a will. Ownership of his land split among his wife and nine children. In time they all died, also without wills, so the land was split further among grandchildren. One of John’s children, Willie Brown, began consolidating ownership in the land by buying the shares held by relatives. By the time Willie passed away, he had accumulated over half the ownership interests in the family farm, which he left to his wife, Ruth.
In 1978 Ruth Brown asked a court to divide the farm so she would own her share of the land outright—a manageable forty-five acres out of John’s original eighty. The other sixty-six Brown heirs would still co-own the balance, in shares ranging from 1/18th of the farm down to a tiny 1/19,440th. The court agreed to partition the parcel, but not by physically dividing the land. Instead, the judge ordered the entire farm sold and the money partitioned among the heirs according to their ownership fractions.
As often happens in such forced partition sales, a single outside company was the only bidder. In Brown’s case, it was a local white-owned lumber company that wanted to cut the timber.
Even though the family collectively valued the farm far above its auction price, neither Brown nor any other heir placed a bid. Why? Partly because state law often requires the bid to be fully or substantially paid in cash on auction day, a rule that makes bidding impossible for most ordinary owners. Partly because there was no simple way for the Brown heirs to organize a joint family bid that pulled together resources from the scattered owners. Many heirs did not even know they were owners. And no single Brown heir could top the lumber company’s lowball bid. This is commonplace. When a judge orders land auctioned on courthouse steps, the deal is final, even though the price is usually far below what is considered fair market value in an ordinary transaction.
Brown got a little cash from the auction, but not nearly enough to replace the forty-five acres she hoped to farm. And the family got nothing to compensate for losing its place of remembrance and gathering.
The Brown family story tracks the arc of Black farmland ownership in America. When John Brown bought his farm, Black families were rapidly accumulating land. By the time Ruth Brown lost it a century later, Black landownership in the United States was in rapid decline, a decline that has continued through today. Currently, Black farmers constitute less than 1 percent of American farmers, and Black families continue to lose farms at a rate three times that of whites.
The cause of this dramatic farm loss starts with inheritance law, in particular the consequences for family ownership when someone dies without making a will. Many poor Black farmers in the South were suspicious of local white lawyers, and for good reason, so they never made wills. This suspicion continues today, even among some wealthy Black people. Aretha Franklin and Prince could well have afforded the very best attorneys, yet both passed away without making wills. Overall, three-quarters of Black people do not have wills, more than double the percentage of whites.
The result for Black-owned land in the Southeast is that over a quarter is now heir property, averaging eight co-owners, five of whom live outside the region. Amazingly, more land in Mississippi is owned by Black people living in Chicago than by those living in Mississippi itself. One expert calls heir property “the worst problem you never heard of.”
Inheritance law imposes enormous costs on Black people—indeed, on anyone who does not write a will. When you die without a will, the state splits ownership among people the law designates as heirs, in a specified priority: spouses and children, grandchildren, parents, siblings, and then more remote relatives. “Many assume that not having a will keeps land in the family. In reality, it jeopardizes ownership,” said one heir property researcher.
Partition sales (like the one that cost Brown her land) are the primary way that most heir property is lost. Under state law, when land is co-owned, as with heir property, many management decisions effectively require unanimous consent. But if the goal is to operate a farm successfully, then a decision-making rule that requires unanimity is a terrible approach.
Maybe this strikes home. If you have a family vacation house, perhaps you inherited it, with your siblings as co-owners. Your parents probably hoped the cabin would maintain your bonds after they were gone. Often the kids do get along well enough, despite disputes over paying for a new roof and summer rentals. But for grandkids, and the generation after that, disputes intensify. People move away, and family members have ever-weaker ties to each other and to the land.
Here is the key to the whole unraveling: American co-ownership law offers no effective support for managing shared property. Just the opposite. It assumes people will want to split from each other so they can have their own separate property, and it encourages them to do so. In American state law, if one grandkid fixes the leaking roof, there’s no way to force the others to chip in. The repair cost can be recovered from the other owners only after the home is partitioned and sold. So that’s what happens.
American law makes everything about managing co-owned property difficult, not just repairs. It can be impossible to get a loan with just a partial ownership interest, so the land remains undeveloped. Often you can’t get disaster relief either. Following Hurricane Katrina, up to $165 million of recovery funds went unclaimed because of difficulty in proving ownership of heir property. As a result, heir property often remains run-down and unimproved.
If any heir wants out of this co-ownership mess, then partition is the only solution, either by voluntary agreement or by court order. Historically, the law was written to prefer physical partition, like Ruth Brown sought. She wanted a forty-five-acre share of John Brown’s eighty-acre parcel. But physical division can be a challenge to implement: land surveyors and appraisers are expensive; improvements on the land can be hard to divide; and the resulting lots are often too small to be economically useful. In practice and often in law, courts usually prefer to order the land partitioned by auction sale, especially if there are many heirs. Money is easier to split.
But this administrative ease comes at a cost. According to one analyst, the purchasers at these sales “are almost always white persons, frequently local lawyers or relatives of local officials, who make it their business to keep abreast of what properties are going to auction and who attend the auctions prepared to buy.”
The U.S. Department of Agriculture says such sales are “the leading cause of black involuntary land loss.” As a recent magazine feature on this practice explains, in one North Carolina county, “forty-two per cent of the [heir property] cases involved black families, despite the fact that only six per cent of Carteret’s population is black.”
The costs to Black families are high. Today median wealth among white families is about ten times higher than among Black families. The history of Black land loss is one of the contributors to this racial wealth gap. Says one heir property researcher, “If you want to understand wealth and inequality in this country, you have to understand black land loss.”
The costs run deeper still. Selling a farm often breaks an intangible web of connections within the family, as happened to Heller’s student when her Mississippi reunions came to an end. When a farm remains intact, an older family member might let some children settle on the land, and later the children might offer care in return. Landless elderly people are less able to mobilize this support and more likely to suffer lower living standards. The tragedy for the Browns was not only the lowball price and the wealth destruction but also the loss of the special value their farm held within their family. Lost family cohesion may be hard to measure in dollars, but it is a real cost.
Partition sales are not just of historical interest. Across the South, heir property currently makes up a third of remaining Black-owned farmland—roughly 3.5 million acres worth about $30 billion.
What can be done to prevent future loss of heir property farms? Ownership design, which created the problem, is the key to solving it. Many European countries have social policies and laws that help keep family farms intact. German law requires immediate reimbursement when one co-owner makes essential repairs, in sharp contrast with the American rule that reimbursement comes after partition. The German rule encourages maintenance and continued co-ownership rather than decay and partition.
The German model helped inspire the Uniform Partition of Heirs Property Act—a proposed reform developed by the U.S. Uniform Law Commission in 2010 and offered to state legislatures for enactment. The act is aimed at Black farm families who are land rich and cash poor, a combination that makes it difficult for them to get a loan from a bank or bid for the land in a sale. It sends most sales to the open market rather than to auctions on courthouse steps, gives family members the first option to buy, and requires judges to seek alternatives to sale if it will cause eviction or affect historic properties. For families who want to keep working together, these reforms can make it easier to keep the farm intact.
Seventeen states have passed some version of this law. For example, South Carolina now gives farm family members “rights of first refusal.” And when “heritage land” is auctioned for a low price, family members have forty-five days to raise matching funds to buy it themselves. But eight southern states have failed to pass reforms—including North Carolina, the state with the most heir property.
Also, the legal reforms do not address the core management problem for heir property. Requiring unanimous consent creates classic ownership gridlock (see Chapter 3). In response, some public interest law groups have pioneered a solution to the gridlock dilemma by offering to help create family farm corporations for heir property. With a corporate structure, the new CEO—perhaps the elderly aunt still on the land—has the power to manage the farm, take loans or lease out the land, and host reunions or pay dividends to the other share owners. Family corporations are a better ownership technology than background co-ownership rules. But for most Black people, these potential solutions are too little, too late. Relatively few are left able to heed Toni Morrison’s plea in her Nobel Prize–winning novel, Song of Solomon:
Grab this land! Take it, hold it, my brothers, make it, my brothers, shake it, squeeze it, turn it, twist it, beat it, kick it, kiss it, whip it, stomp it, dig it, plow it, seed it, reap it, rent it, buy it, sell it, own it, build it, multiply it, and pass it on—can you hear me? Pass it on!
“A Meaningless System of Minute Partition”
The decline in Black landownership is not some strange anomaly. Native Americans have suffered a similar fate. The tragic stories of unjust wars, broken treaties, and forced migration are well known. Few, though, are aware how American inheritance law has diminished remaining Native American landholdings. Like heir property, much Native-owned land sits idle today, impossible to farm, mortgage, sell, lease, or use in any productive way.
How did Native Americans get stuck in this dismal ownership regime? In the 1880s, Congress decided to replace the “backward” practice of tribal landownership by dividing up reservations. The plan was that individual private ownership would speed tribal assimilation and disintegration. Native heads of households were “allotted” 320 acres; individuals received 160 acres of tribal lands. Not coincidentally, allotment left large tracts of “surplus” reservation land that could be distributed to white settlers.
To prevent allotments from quickly ending up in settler hands, the United States held these lands in trust ownership for Native American owners. The trust came with many restrictions on transfer. At first, ownership of the lands could not be transferred at all, even deliberately through sale or a will. Instead, when an owner died, the land was required to be split among heirs. After one generation, a parcel might have three owners; after two generations, maybe nine owners; after three, maybe twenty-seven. The government eventually allowed transfers by will but did not offer funds to pay to write them. For most Native American landowners, shares continued to be split among heirs.
As early as 1928, Congress realized that the allotment program was a disaster. One Congress member, in a speech on the House floor, said that “good, potentially productive, land was allowed to lie fallow, amidst great poverty because of the difficulties of managing property held in this manner.” During a reform attempt in 1934, another member of Congress said, “The administrative costs become incredible. On allotted reservations, numerous cases exist where the shares of each individual heir from lease money may be 1 cent a month. The Indians and Indian Service personnel are thus trapped in a meaningless system of minute partition in which all thought of possible use of land to satisfy human needs is lost in a mathematical haze of bookkeeping.”
Since the 1930s, no new lands have been added, but the millions of acres already allotted have continued to fractionate. Congress attempted to tweak the system in the 1980s by having tiny fractional shares revert to the tribe when an owner died. Sadly, the Supreme Court struck down this sensible reform, even though the justices understood that fractionation had become “extreme” and “extraordinary”:
Tract 1305 [on a Dakota Reservation] is 40 acres and produces $1,080 in income annually. It is valued at $8,000. It has 439 owners, one-third of whom receive less than $.05 in annual rent and two-thirds of whom receive less than $1….The administrative costs of handling this tract are estimated by the Bureau of Indian Affairs at $17,560 annually.
The justices made a mistake. Instead of allowing Congress to unlock value through ownership design, the Court further entrenched the government-imposed “meaningless system of minute partition.” A significant portion of the Bureau of Indian Affairs budget has long been consumed in tracking fractional shares rather than supporting Native American education, employment, or infrastructure.
The fractionation tragedy is not only an ownership disaster but also a failure of judicial reasoning and political will. Until recently, about 6 million acres of Native American land have been tied up in 100,000 fractionated tracts, owned by 250,000 landowners, holding 2.5 million fractional interests. In the past few years, a $1.9 billion buyback program has restored about one-third of those interests to tribal ownership. The buyback funds come from tribal money the federal government agreed to repay to settle one of the largest class-action lawsuits in American history. But even with the buybacks, much allotment land still serves as a frustrating reminder of loss rather than as a source of livelihood and connection.
You know the biblical passage The meek shall inherit the earth. This ownership maxim misleads, like all the others we’ve explored. On earth as we know it, the meek often inherit very little.
And that’s no accident. Why did Ruth Brown lose her Mississippi farm? Why does Tract 1305 on a Dakota reservation generate such frustration? Partition and lost inheritances result from too much focus on exclusion at the expense of good governance. The exclusion-governance balance is a central lever of ownership design.
Our gut reaction to the “what is ownership” question often comes from a place of exclusion. It’s the KEEP OUT sign we nail to the barbed-wire fence. In the enduring words of William Blackstone, the great codifier of English law, writing in 1763, private property itself is “that sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the universe.” If it’s mine, it’s not yours.
Much old-fashioned American law assumes that sharing is the problem and exclusion provides the solution. So when states see co-owners—like Ruth Brown and her relatives—they offer partition to aid them in quickly separating from each other.
The mythic virtue of sole ownership runs deep—and is deeply misleading. The reality today is that, overwhelmingly, wealth in market economies is held not by individuals focused on exclusion but by groups of people working together. Think about marriage, condominiums and cooperatives, unitization, trusts, partnerships, and corporations. All these are successful examples of what Heller and Hanoch Dagan call liberal commons property—ownership designed to help groups of owners cooperatively govern scarce resources while preserving the essential autonomy of every individual. Liberal commons forms are also at the frontier of ownership innovation in environmental protection, like the catch share and cap-and-trade programs we discuss in Chapter 7.
While exclusion concerns the conflict between owners and strangers, insiders and outsiders, governance focuses on rules for how people who want to work together can do so successfully—not just for economic gain but also for social, even spiritual, reasons. When governance is well designed, individuals feel safe trusting each other, binding themselves together for their most important life projects—whether as spouses starting a family, condo owners sharing common space, law partners serving clients, or corporate investors creating a business.
To be successful, every enduring liberal commons must address three trade-offs. The first is the trade-off between individual choice and group authority. What can I do without asking the group’s permission? Can I buy a big gift without clearing the expense with my spouse? As we’ll see shortly, the answers vary across states (as they do across marriages). The second is the trade-off between enforcing majority decisions and respecting dissenting views. How should condo boards deal with Nahrstedt’s defense of Boo Boo, Dockers, and Tulip (Chapter 4)? The last is the trade-off between protecting group values and allowing individual freedom to exit. Should there be a cooling-off period before divorce is final? How hard should it be to disown the group?
With exclusion and governance in mind, we can see why Black land loss has been so severe. The intersection of American co-ownership law with heir property makes governance virtually impossible; when co-ownership decisions require unanimity, partition and exclusion are the only practicable solution to almost any dispute among co-owners. Even a willing majority of Brown family co-owners could not get loans, make leases, or be repaid for repairs—in stark contrast to the cooperation-enhancing liberal commons form found in German co-ownership law.
America subjects its poorest and most vulnerable citizens to exclusion-oriented law that systematically thwarts efforts by co-owners, like Ruth Brown, to work things out. Over time these harsh rules have fragmented into oblivion what little wealth rural Black and Native American families struggled to accumulate. Weeds grow instead of crops.
For the rich, it’s a different story.
“Only Morons Pay the Estate Tax”
On February 1, 1995, eighty-three-year-old Chester Thigpen testified before Congress—about as unlikely a setting as the tree farmer from Montrose, Mississippi, might possibly have imagined. The grandson of slaves, Thigpen had started farming at the age of seven, struggling with a mule to plow his uncle’s cotton fields for thirty-five cents a day. His uncle managed to avoid the threats of partition and heir property, keeping the family farm intact.
In 1940 Thigpen purchased eighty-five acres from his uncle and slowly built up his holdings. With Rosette Thigpen, his wife, they gradually converted the cotton and row-crop fields into a working tree farm. Their attention to erosion control and wildlife habitat made the farm an environmental model for others. Thigpen was named National Tree Farmer of the Year, the first Black person to win the award.
But he was worried about the future of the farm and had come to Congress to express his fears. He testified not about pests or flooding but about the estate tax—a tax people pay the government on death for the privilege of being allowed to pass on property to a new generation.
“We also want to leave the tree farm in our family,” he said simply. Hard work and careful stewardship over more than four decades had built the business. “Right now, people tell me that my tree farm could be worth more than $1 million. All that value is tied up in land or trees. We are not rich people. My son and I almost do all the work on this land ourselves. So under current law, my children might have to break up the tree farm or sell off timber to pay the estate taxes.”
His closing lines spoke for future generations. “We just planted some trees on our property a few months ago. I hope my grandchildren and great-grandchildren will be able to watch those trees grow on the Thigpen Tree Farm—and I know millions of forest landowners feel the same way about their tree farms. We applaud estate tax reforms that will make this possible.”
But here’s the catch. Thigpen’s farm was worth less than the minimum taxable threshold. After he passed away, his estate never paid anything; his family inherited the land tax-free. And according to his son, Thigpen had not drafted his own testimony—lobbyists against the estate tax wrote it for him. Thigpen was “the perfect poster child for the repeal campaign,” law professor Michael Graetz has noted, “a front for wealthy white families who were financing the repeal machine.” Repeal seemed a fool’s errand at the time, but if successful, the effort could keep many billions of dollars in families backing the repeal campaign, headed by Charles Koch, Joseph Coors, and their wealthy friends—and help preserve their economic control down through the generations.
This was pure class warfare waged by billionaires through newspapers they owned, think tanks they supported, and legislators they funded. Their joint strategy was to telegraph concern for everyday Americans, while diverting attention away from the super-rich who alone paid the estate tax (and paid for its repeal). The master stroke for this campaign was a concerted effort to rebrand the debate as one about the “death tax.” Frank Luntz, a political operative on the repeal payroll, later revealed that this rebranding “kindled voter resentment in a way that ‘inheritance tax’ and ‘estate tax’ [did] not.”
To control the ownership narrative, the repeal campaign relied on personal stories that activated people’s fears. That’s why Thigpen was not alone testifying on the panel. With him were Bill McNutt, owner of Collin Street Bakery in Corsicana, Texas; Jim Turner, a rancher in Florida; and Robert Lange, a farmer from Malvern, Pennsylvania. Each expressed concern that their family businesses would need to be sold to pay estate taxes. The key for pro-repeal lobbyists was that nearly 40 percent of Americans mistakenly believed they were in the top 1 percent, or soon would be, and thus were potentially subject to the tax.
Thanks to the lobbying campaign, Thigpen’s story went viral. Luntz and his hired associates transformed a tax that affected fewer than two out of every hundred Americans into a seemingly populist cause. As one commentator notes, “Thigpen’s story was repeated over and over again, and its racial undertones implied that the tax disproportionately impacts Black families. The only problem? It was a complete lie.”
But the lie was effective. A New York Times story on the estate tax revealed that the proponents of repeal were unable to find a single farmer who had lost his or her business to the estate tax. Ironically, Thigpen’s fellow small business owners would have been protected simply by raising the exemption limit a small amount—but that didn’t suit the families behind the scenes who were paying for change.
When the campaign started, the federal version of the tax applied to estates worth over $600,000, with rates starting at 37 percent. In 2001, Congress started phasing out the tax; then in 2010 it raised the exemption to $5 million per individual. After President Donald Trump’s 2017 tax bill, the individual exemption was boosted again, to $11 million. Today a married couple can accumulate over $23 million before their estate pays even a dollar of tax (and they can hire advisers to help them use specialized trusts and tax planning to cram in millions or tens of millions more under the tax-free limit).
If you are that rich, it gets even better: in many cases, not only is your wealth (and the extra crammed-in wealth) passed free of estate taxes upon your death, but much of it is not taxed during your lifetime, either. More than half of the biggest estates consist of stock, art, and real estate with unrealized capital gains—assets rich people accumulate that have appreciated in value. The capital gains are not taxed while you are alive (because there’s no sale to trigger a tax); nor are they taxed when you die (because the assets are repriced to their value on the date of death and the lifetime gain disappears). This is an extreme version of the attachment principle we discussed in Chapter 4, applied to capital: wealth magnetically attracts wealth and—with sufficiently expensive lobbyists and advisers—repels taxation.
Today the estate tax applies to just two of every thousand people who die. It is a laser-targeted tax focused on those who can most easily afford to pay. Yet repeal continues to enjoy popular support—up to 70 percent. As Graetz says, this untaxed transmission of extreme wealth is “one of the most effective legislative campaigns in recent times.” Lobbyists for the billionaire families and their multimillionaire allies certainly earned their extraordinary fees—successfully diverting the obligation to pay for government services onto everyone except those most able to do so. For the wealthy backers of the repeal campaign, investing in family ownership rules paid off handsomely, with a far higher rate of return than building actual businesses.
But estate tax repeal is just a start. The billionaires’ club has a more elaborate game plan. The story starts one thousand years ago at the time of the Norman Conquest and the creation of England’s aristocracy.
No Titles of Nobility
For much of human history, individuals didn’t matter so much for ownership. Wealthy “owners” were merely their generation’s guardian of family estates, obligated to transmit their ancestors’ landholdings down to descendants. Though this may be hard to imagine today, in an important sense, the family was the owner, not any individual member.
Think about the popular TV series Downton Abbey. Set in England just before World War I, the story centers on Robert Crawley, Earl of Grantham, whose landed estate supports his family’s refined lifestyle and the dependent economy of the local tenant farmers and villagers.
Life is good as lord of the manor, but Robert faces a problem. Under England’s family ownership rules, his hands are tied. He doesn’t fully own anything. Entailment means he controls the family estate as his generation’s guardian—he could add to the family estate, but not sell or will away any part of it. Primogeniture requires that only his eldest male heir can inherit the land, house, and title in their entirety. Entailment and primogeniture were ownership tools that rich families developed to make sure they stayed rich. Historically, aristocrats like Robert could not vary this outcome by writing a will.
Because Robert has three daughters but no son, upon his death Downton Abbey will go automatically to Matthew Crawley, a distant third cousin and closest male heir who is (horror!) a middle-class lawyer in Manchester. Even worse, Lady Grantham (Robert’s wealthy American-born wife, Cora) has been caught up in the family ownership dilemma. The large dowry she brought from New York has become inextricably part of the Downton Abbey estate under old “coverture” rules (noted in Chapter 5). When Robert dies, Cora’s money, necessary for the estate’s upkeep, goes to Matthew as well. Much of the show’s first season turns on the family’s efforts to bring Matthew together with the Granthams’ eldest daughter, Lady Mary Crawley. If they marry, then the family will escape being booted off the estate on Robert’s death. (The same marital imperative motivates Jane Austen’s Pride and Prejudice.)
Until the industrial revolution, most wealth was held in land. Primogeniture was a powerful tool for aristocrats aiming to avoid fractionation among heirs, the outcome inflicted on Black and Native American owners—and on the Irish. Fractionation was in part responsible for the Irish Potato Famine and the resulting wave of immigration to the United States. Following the Popery Act of 1703, England did not allow primogeniture for Catholics in Ireland, so their farms fractured as generations passed. Plots shrank to the point that planting a diversified range of crops became impossible. Eventually, potatoes were the only viable, nutrient-dense food that could be farmed. When a blight killed that sole crop, there was no alternative. A million Irish people starved to death; an exodus of survivors came to America.
England’s primogeniture rules also punished women—they were married off. And it left out younger brothers—they were shipped away to the military and the ministry. The rules even affected Julian Fellowes, the creator of Downton Abbey. Fellowes’s wife, Emma Kitchener, could not inherit her uncle Earl Kitchener’s title. Because the earl had no male descendants, the title would die with him. “I find it ridiculous,” said Fellowes, “that a perfectly sentient adult woman has no rights of inheritance whatsoever when it comes to a hereditary title—I think it’s outrageous, actually.” Nevertheless, for English nobility, these costs were tolerable compared with the benefits: rewarding a single male heir meant the family could carry forward the entire estate intact from generation to generation.
It doesn’t have to be this way. Some societies have favored the youngest son, while others have preferred daughters. But overwhelmingly, cultures have favored inheritance by the eldest son. Even in the mythical world of Game of Thrones, primogeniture vies with dragons in the ultimate claim to the Iron Throne. The key point is that every inheritance rule creates distinct winners and losers among descendants, either maintaining the estate intact or dividing it over time. There is nothing natural or preordained about who should inherit what—or even whether inheritance should be allowed at all. It’s all contested.
Through careful ownership design, England’s wealthiest families were able to perpetuate themselves as an elite class that has endured for centuries. A recent study showed, remarkably, that many of the most powerful English family names in 1170—decades before the Magna Carta—still enjoy high social status more than eight hundred years later. And England is not alone: the richest families in Florence, Italy, today substantially overlap with the richest in 1427.
But this has not been the rule in America. Here inheritance is not a right that inheres in ownership; rather, it’s a privilege the state chooses to offer—a distinction the U.S. Supreme Court explained when it first ruled the estate tax to be constitutionally permissible. From the Founding, Americans rejected family ownership rules that supported hereditary aristocracy. Entailment was substantially abolished. Primogeniture was never part of American law. The Constitution explicitly forbids “titles of nobility.” Downton Abbey has an American audience, but it is not an American story.
As a historian observed, “Of all the potential perils to the new American republic, the prospect of concentrated power…troubled the intellectual leaders of the Revolutionary generation. Familiar as the founders were with old Europe…they understood why the accumulation of inherited wealth led to inequities and imbalances that inevitably corrupt any system of government.” Passing vast wealth from generation to generation has long been denounced in America as a feudal and aristocratic affront to the country’s civic ethos.
Nevertheless, by the end of the nineteenth century, America had drifted far from a country of yeoman farmers. It increasingly resembled the aristocracy and landed estates of old England. The Gilded Age—lorded over by John Rockefeller, Cornelius Vanderbilt, J. P. Morgan, Andrew Carnegie, and other robber barons—concentrated wealth to an extent that the country had never before seen and that the Founders had labored to prevent.
Fears over the political power wielded by this small group of super-wealthy sparked a backlash. Teddy Roosevelt, making full use of his bully pulpit, called for both a progressive income tax and an inheritance tax. In 1916 Congress passed an estate tax, eventually setting the rate at 25 percent for estates over $10 million (worth over $230 million in today’s dollars). The tax helped pay for the U.S. war effort in World War I, and it achieved Roosevelt’s goal to tame what he called “the really big fortune, the swollen fortune.”
Politicians and the public understood the estate tax as a moral imperative. As Franklin Delano Roosevelt made clear, “The transmission from generation to generation of vast fortunes by will, inheritance or gift is not consistent with the ideals and sentiments of the American people.” The president believed, as did most Americans, that each generation should stand on its own.
Even England came around on this point, abolishing both entailment and primogeniture in the 1920s and, following World War II, imposing a heavy inheritance tax. The real Downton Abbeys of the day were forced to sell their family holdings or become museums to afford “death duties,” as the taxes were called there. By the early 1990s, in both England and America, it was well accepted that children should not inherit all their parents’ wealth, that justice and morality require paying the state a substantial share for the privilege of being allowed to inherit at all and to help level the playing field in each generation.
But shared wisdom can change quickly. The recent increase to a $23.4 million estate tax exemption is just one small part of how rich families pass on privilege. We are well on the way to a second Gilded Age. You can now see why Gary Cohn, the former head of Goldman Sachs and chief economic adviser to Donald Trump, memorably said, “Only morons pay the estate tax” or “rich people with really bad tax planning.” Gutting the estate tax is just one step in creating the conditions for the big prize: a perpetual American aristocracy.
That step recently happened in, of all places, South Dakota. Yes, the same South Dakota that Laura Ingalls Wilder described in the Little House books.
“A Real Boutique Place”
Aristocrats, as a rule, want to pass on family wealth indefinitely, locking in privilege forever. In England, along with entailment and primogeniture, the key building block that the wealthy used for wealth transmission was the trust—perhaps the single greatest ownership invention of Anglo-American law. Scholars attribute a substantial measure of the economic dynamism and dominance of the British Empire, and now the American one, to the power of the corporate form, a close relative of the trust.
Trusts are masterpieces of flexible governance.
In simple terms, a trust separates legal ownership from practical benefit. Imagine a wealthy owner places stocks, bonds, art, and real estate in a newly created trust to benefit family members. The owner appoints a trustee (a family member or paid professional) to manage the trust on behalf of the beneficiaries. The trustee is the legal owner, able to buy and sell the trust assets to ensure a prudent return; the beneficiaries receive the cash.
One advantage of trusts for wealthy owners is that they allow fine-grained control over beneficiaries’ lives via instructions enforced by the trustees: “You get paid only if you graduate from college,” or “if you join the family business,” or “not if you marry Henry,” whatever. Second, trusts shield beneficiaries from many of the challenges and responsibilities of their wealth. And third, trusts can last a long time, enduring as initial beneficiaries die off, and continuing to pass on wealth to later generations of beneficiaries.
But all trusts must expire. An old law, known as the rule against perpetuities, eventually brings them to an end. The English Crown put the rule in place in the 1600s, in part to beat back the rising aristocracy. Kings and queens did not want families to be able to hoard so many resources that lesser aristocrats could challenge the throne itself. Perpetuities law carried over to the American states.
The rule is the law students’ nightmare; applying it on exams is tricky. But its effect is simple: it ruthlessly limits how long the dead can control the living. More or less, the rule allows people to tie up resources for the lives of people they know, usually their kids, and then for twenty-one years afterward. When the grandkids reach adulthood, the trust dissolves and the remaining assets are distributed outright to beneficiaries—free from trustee control. Liberating assets is good for the ultimate beneficiaries (who can direct their own lives), good for the Crown (which avoids too-powerful nobles), and good for society (the indolent rich are free to fall out of the ruling class, leaving space so others can rise).
Aristocrats, and wannabe aristocrats, did not love the rule against perpetuities. It was a roadblock to dynastic stability. What to do? Abolish the rule. For centuries, this has been a quest of the super-wealthy, the impossible dream, the Holiest Grail.
Enter South Dakota.
The story begins with credit cards. In the late 1970s, Citibank was going broke, hampered by “usury” limits—a biblically inspired cap on interest rates that lenders could charge. South Dakota governor William “Wild Bill” Janklow was looking to make a mark. He made a deal: if Citibank relocated its credit card division to the state, bringing four hundred jobs, the state would lift its caps on credit card interest rates. Then, because of an obscure 1978 Supreme Court decision, Citibank could export its sky-high South Dakota rates nationwide, along with a host of other deceptive and abusive lending practices. Other credit card companies followed, setting up small South Dakota outposts with national reach. That’s why, to this day, you probably mail your credit card payment to a South Dakota P.O. box (or maybe to Nevada or Delaware, which gutted their usury laws to compete with South Dakota).
Thus was born America’s trillion-dollar consumer debt overhang—debt that exceeds the future capacity to repay, and that blocks consumers’ ability to borrow more, even for their own worthwhile new projects.
Building on this success, Janklow turned to lifting the cap on intergenerational wealth transfers. With a brief law—just nineteen words—he abolished the rule against perpetuities for assets nominally held in South Dakota trusts. As journalist Oliver Bullough wrote on South Dakota’s emergence as a global tax haven, “Aristocracy was back in the game.”
South Dakota began advertising itself as the place to set up dynasty trusts, offering families the ability to perpetuate their wealth while helping them to avoid inheritance taxes. Suddenly South Dakota became the premier global money magnet. “To some, South Dakota is a ‘fly-over’ state,” said the chief justice of the state supreme court, speaking before the legislature. “While many people may find a way to ‘fly over’ South Dakota, somehow their dollars find a way to land here.”
This sounds almost gleeful, but who benefits in South Dakota? Almost no one. Certainly not South Dakota residents, if they even know that the perpetual-trust business exists. The change resulted in no tourism or investment bump. The wealthy set up these trusts from afar—typically they never even visit the state to sign papers. Nor does any of the money come to South Dakota in any meaningful way; it resides there solely as a matter of law. The trusts and their beneficiaries pay no income tax, capital gains tax, or inheritance tax to the state.
The only in-state benefits flow to the small, tight-knit group of lawyers, bankers, and accountants who sponsored Janklow’s law and who now create and manage the trusts locally. One state legislator commented, “The voters don’t have a clue what this means. They’ve never seen a feudal society, they don’t have a clue what they’re enabling….I don’t think there are 100 people in this state who understand the ramifications of what we’ve done.”
South Dakota’s success in enriching local elites caught the attention of family wealth lobbyists in other poor states with pliable legislatures—not just Nevada and Delaware but also Alaska and Wyoming. Today about a dozen states have entered the trust administration game.
In 1997 Alaska started marketing the self-settled asset protection trust, an innovation in which the trust creator can also be the beneficiary—you give yourself your own money in trust. This maneuver effectively puts a firewall between the wealthy owner and those owed money. The assets are legally owned by the trustee, often out of reach of creditors—including ex-spouses and children owed support by ex-husbands (usually), businesses trying to collect debts owed by the owner’s failed ventures, and injured patients trying to collect on malpractice judgments against the doctors who harmed them.
Threatened by this competition from Alaska, South Dakota raised its game. Janklow created a task force to ask the wealthiest families, What more can we possibly give you? A South Dakota version of the self-settled asset protection trust soon followed, but with even more generous provisions for the donor. Nevada then upped the ante. This back-and-forth sparked a “race to the bottom” of ever more extravagant giveaways to the rich. South Dakota lets you add a spendthrift trust provision, under which trustees can choose when and where they pay beneficiaries. Creditors cannot intercept these payments ahead of time and find it nearly impossible to track the money later on. This provision allows trustees to keep getting cash to irresponsible beneficiaries who crash their Maseratis and stiff their victims. The state even offers special purpose trusts to direct money in dodgy ways that are disallowed elsewhere on public policy and morality grounds (like bestowing a fortune on your dog). Finally, South Dakota’s nondisclosure rules let you keep much of this super-secret from people you have wronged.
As one financial adviser commented, South Dakota has “done a pretty good job in making themselves unique; a real boutique place.” By 2010, South Dakota trust companies had raked in about $60 billion in assets. By 2020, this passed $350 billion, coming not just from the new American aristocracy but also from corrupt oligarchs, drug kingpins, third-world despots, and others with hot money to shield, responsibility to deflect, and dynasties to build.
South Dakota is crushing Switzerland, the Cayman Islands, and other traditional tax-avoidance and banking-secrecy havens. If you are super-rich, you already know this; if not, it may be a surprise to learn that the globe’s excess wealth spigot now drains into South Dakota trusts.
Historically, states did not undermine shared values and the national good so unilaterally, but long-standing norms of comity and forbearance are breaking down, with South Dakota leading the way. Advisers for the wealthy realized that America’s decentralized ownership system creates an opportunity: a state can be as deviant as its average uninformed voter will tolerate, and then that state can impose those extreme views nationwide. Money is mobile. Add in a passive Congress, and states face almost no federal oversight.
No one in South Dakota complains about dynasty trusts because the harm falls on federal taxpayers and on people in faraway states like New York and California, where services are curtailed because of lost tax revenue. With South Dakota trusts, really rich people get the best of both worlds: they can live where they like without paying their fair share, while their money lives in South Dakota shielded from responsibility.
As baby boomers die in the coming decades, roughly $30 trillion will be passed on, the largest wealth transfer from one generation to another in human history. Most will be shielded from estate taxes. And most will go to children and grandchildren who did not earn their wealth but are protected from the consequences of their irresponsibility. Why? Because as a matter of trust law in places like South Dakota, the dissolute offspring don’t “own” any assets, only the trust does.
By contrast, people who have the bad judgment to earn a paycheck—rather than inheriting it in an asset protection trust—are not so lucky. If you, a wage earner, injure someone driving your Honda or if you refuse to pay child support, the state will garnish your wages; that is, they will intercept your paychecks until you have paid off the court judgment. Not so for the super-rich. Freedom from garnishment is a special privilege reserved to those who inherit via spendthrift trusts.
When this inequity first began emerging in the 1890s, John Chipman Gray, America’s then-leading property lawyer, railed against it. “That grown men should be kept all their lives in pupilage, that men not paying their debts should live in luxury on inherited wealth are doctrines as undemocratic as can well be conceived,” wrote Gray. Allowing spendthrift trusts would create, he feared, “an aristocracy, though most certainly, the most contemptible aristocracy with which a country was ever cursed.”
The first Gilded Age, when Gray was writing, spurred the adoption of income and estate taxes to battle harms from extreme inequality and to prevent the entrenchment of family dynasties. The hope was to return America to a more egalitarian time. And indeed, for decades, the tax scheme worked. The country became substantially more equal at the same time it became enormously wealthier.
But now the second Gilded Age is leading in the opposite direction. Already the richest 1 percent of Americans own about 40 percent of the nation’s wealth. And that share is increasing, while the incomes and wealth of nearly all the rest are stagnating or dropping.
A century before Gray, America’s Founders were already well aware of this danger. They would be dumbfounded today that we are passively tolerating the creation of a new Gilded Age. In an 1813 letter to John Adams, Thomas Jefferson argued there was a meaningful distinction between America’s “natural aristocracy” founded on “virtue and talents” and its “artificial aristocracy, founded on wealth and birth.” The key for Jefferson was that “the artificial aristocracy is a mischievous ingredient in government, and provision should be made to prevent its ascendency.”
In reply, Adams argued that the American political institutions they had created were more robust than Jefferson feared. When “honor, wealth, and power are made hereditary by municipal laws and political institutions,” wrote Adams, “then I acknowledge artificial aristocracy to commence, but this never commences till corruption in elections becomes dominant and uncontrollable.” The key for Adams was that “we, to be sure, are far remote from this. Many hundred years must roll away before we shall be corrupted.”
Jefferson was right on the danger; Adams on the timeline; and Gray on the consequences.
A country created in opposition to inherited status now tolerates states like South Dakota and Nevada whose legislatures affirmatively promote dynastic wealth and responsibility evasion. This is not a progressive position, certainly. But neither does it fall within any intelligible version of American conservatism, a political tradition committed to individual freedom, opportunity, and markets.
Today’s artificial aristocracy radiates an above-the-law attitude. You hear the contempt not just from economic advisers like Cohn, who says only morons pay estate taxes, but also from real estate billionaires like Leona Helmsley, known as the “Queen of Mean” for suing her contractors and stiffing her service people. Before being jailed for felony tax evasion, Helmsley famously uttered what could be the rallying cry for creators of South Dakota trusts: “We don’t pay taxes. Only the little people pay taxes.”
To drive home her point, when she died in 2007, Helmsley left $12 million in trust to support Trouble, her Maltese dog, on a diet of Kobe beef and crabcakes. During the uproar that followed the trust’s disclosure, Donald Trump, Helmsley’s longtime rival and ally, came to her defense, saying, “The dog is the only thing that loved her and deserves every penny of it.” Nevertheless a New York court found the trust amount to be contrary to public policy. The trust then relocated to South Dakota, which eagerly welcomed the fees associated with harboring Trouble’s doggy-treats money.
Creating today’s dynasties does require some cash up front. You have to retain lawyers, bankers, advisers, and lobbyists, along with a stable of pliable legislators. When South Dakota trust lawyers proposed even more giveaways to dynastic families during the 2018 legislative session, the chair of the Judiciary Committee, Mike Stevens, sped up passage by shutting down debate. Said Stevens, “No more questions. I didn’t understand perpetuities in law school, and I don’t want to understand it now.” Family dynasties banked on Stevens’s continued ignorance.
South Dakota has made tiny tweaks to arcane ownership rules, but the consequences are vast. They help create the paths through which America sustains the most unequal distribution of wealth of any major country on earth. Make no mistake: this transformation is not happening by accident, by magic, through the free market, or just naturally. It’s a brilliantly designed heist, engineered by family-dynasty lobbyists and accomplice legislators. And lower taxes for the super-rich mean higher taxes for everyone else.
The 1 percent of the 1 percent have their hands firmly on the remote control of trust law. They count on you not knowing it even exists.
A Brief Exhortation
Most of us will not be hiding our money in South Dakota dynasty trusts. Nor do we individually have the means to fight the harms that these trusts inflict—that will take the joint efforts of an informed electorate. But there is something practical you can do. Every year Heller devotes a class to “How to Be a Grownup.” The bottom line: create your own estate plan. It may be scary to think about, but it’s not hard to do.
Every parent of a minor child needs a will, if for no other reason than to designate the child’s guardian. If you die without a will, the state will decide who raises your kids. Every older person needs a will, too, even if you don’t have significant assets. Writing a will is a kindness to survivors so they know who gets what. Too many families are torn apart fighting over objects with sentimental value—like Arthur and Mildred’s rocking chair, discussed in the Introduction—even when the cash value is negligible.
While you’re at it, fill out an advance directive (perhaps called a living will and a health care proxy, depending on the state) specifying medical treatments you do and don’t want if you are too ill to speak for yourself. The importance of these documents was highlighted during the early days of COVID-19, when doctors were rationing who got the scarce available care. But even in ordinary times, this document is essential—unless you want others guessing your preferences at a life-or-death moment.
There are a few more simple documents to create as well, like a durable power of attorney, so someone can manage your finances if you can’t. There are even some easy-to-create trusts available that can substantially improve the lives of those who survive you. If you don’t want your minor children to receive an unrestricted pile of cash when they turn eighteen, you need a trust, as you do if you want to provide for a family member with special needs. Finally, document your passwords for financial and social media accounts, along with contact info, so that in an emergency, the right people know where to look and what to do.
When you write these documents, put in some thought about what your wishes really are. Talk with the people who will serve as your executor, trustee, guardian, and proxy—they can be different people. Make sure they know what you want. And update all this every few years, especially when you experience a life cycle event like marriage, children, or divorce.
Estate planning is an area where it is reasonable to spend money on a lawyer. Laws vary by state, and it’s important to follow the rules precisely for your documents to be valid. Planning can provide closure, both emotional and practical, to family members at a particularly vulnerable moment. And you don’t necessarily need a lawyer, if that’s what is holding you back. You can look up online how to create most of these documents easily, legally, and at low cost—all in less than a weekend. It’s worth it.
From Shared Sacrifice to Self-Sacrifice
Wills and trusts are important, but they are just a part of family ownership. Claims of mine arise throughout our lives and often play a larger role than we may realize in our most intimate relationships.
States vary dramatically in how they govern ownership between spouses, with each rule inescapably reflecting that state’s implicit endorsement of the ideal marriage. In some states, the spouse whose name is on the title has sole authority to manage that asset or fritter it away. This ownership baseline tends to favor the economically dominant spouse, usually still the husband in a conventional marriage.
Other states insist on a baseline rule of more egalitarian asset management, so spouses share equal control of the home or bank account regardless of whose name appears on the deed or account. This baseline automatically requires more deliberation between spouses about important life decisions. Making a large investment, like taking out a mortgage on the house, requires joint agreement (and gifts to mistresses are disallowed).
Can you guess which baseline operates where? By quirks of geopolitics and history, New York has the husband-dominant rule during an intact marriage, and Texas now has the more egalitarian rule. Most people don’t realize how much family ownership rules vary as they cross state borders—until things go awry. Then it can become painfully apparent.
While states have a lot to say about ownership within an intact marriage, they are even more focused on what happens on divorce—as the great mezzo-soprano Frederica von Stade discovered to her surprise. When the curtain fell at Carnegie Hall on April 22, 2010, the audience burst out in thunderous applause, threw bouquets of flowers onstage, and demanded four encores. A triumphant farewell concert for von Stade. In a career spanning four decades, she had appeared at famed opera houses around the world, performing in concerts with the world’s greatest orchestras and conductors.
Early on, von Stade made ends meet singing in bars where “customers weren’t expected to listen, and didn’t.” On a fifty-dollar dare from a friend, she applied to a music conservatory; later, she was selected in the Metropolitan Opera’s recruitment competition, started with small roles, and moved up.
In her rise to operatic stardom, her husband, Peter Elkus, was there for every step. They had met as conservatory students. A promising baritone singer, Elkus put his own career aside to focus single-mindedly on building von Stade’s. Elkus served as her vocal coach, managed the household, and directed her press. The partnership worked. Her annual earnings increased from $2,250 in the year she and Elkus wed to $622,000 in the year they divorced—a 275-fold increase as she rose to opera’s peak.
Their divorce had an unusual twist: Elkus argued that the “increased earning capacity” that von Stade had acquired during the marriage was itself a “marital asset,” making him a part owner of the economic value of her enhanced career and celebrity. So he asked the court to divide this marital asset, giving him an equitable share of her future earnings.
On the other side of the country, Anne Graham made a similar demand, though she was neither famous nor wealthy. For six years, she had been married to Dennis Graham. During that time, she worked as an airline stewardess, providing 70 percent of the couple’s income, much of which went to paying for his MBA tuition at the University of Colorado. During their marriage, she worked to put him through school.
He finished his degree, secured a high-paying job—and then divorced his wife. With no tangible property or investment portfolio, they had no assets to split; no kids meant no child support. And because both had jobs, no alimony, either. Instead, Anne Graham asked for half the value of their sole marital investment—her husband’s increased earning capacity associated with his MBA.
Though worlds apart in glamour and wealth, both Peter Elkus and Anne Graham claimed an ownership interest based on their investment in their spouses’ careers. Both had sacrificed their own careers and spent money to increase the overall economic potential of the marital community. Should this increased earning potential be something the marriage owns, divisible on divorce? Or should it be separately owned and not split? What does it mean, anyway, for one ex-spouse to own part of the other’s increased earning potential?
Whether a supporting spouse can own another’s earning potential after divorce may seem a technicality of family law, but the implications run deep. Here are three options for what supporting spouses get:
Half the increased earning potential.
Reimbursement for expenses.
Nothing.
To Peter Elkus and Anne Graham, the issue was simple. Both sacrificed present pleasure, income, and opportunity to support the long-term financial success of the marriage. They could have invested in real estate or stocks—and if they had, any increase in value would have been split with their spouses upon divorce. But they invested in human capital (the spouse’s career) instead of built capital or financial capital. The principle is the same: they gave up current consumption, expecting joint benefit later on. It seems unfair for Frederica von Stade and Dennis Graham simply to reap all the reward from the joint marital efforts.
Indeed, New York adopted this reasoning. The court ruled for Peter Elkus—a landmark case in the state.
There is a compelling moral logic to the New York approach. Equitable division of increased earning capacity conceives of spouses as equal partners who jointly decide how to combine their earning power within the protective solidarity of the marital community. This approach rejects the notion that courts should peer inside marriage to determine who contributed what, who deserves what. Instead, it signals that the state believes marriage to be about sharing the good and the bad together as a single unit, as equals.
Given America’s still-pervasive gender inequality, this equal partners principle erases—at least during marriage—men’s greater power in the market. It sends a signal that equal division of career success is an entitlement of marriage, not a social welfare handout.
But the New York rule can be tricky to implement. When a judge orders ongoing payments to the ex-spouse, that may lock together spouses who want nothing more than to separate. Expert appraisers can certainly quantify increased earning capacity, but what if they are wrong? What if von Stade decides the Met is not for her and quits to join the Peace Corps? Does she have to go back to court to reduce her payments? Elkus should no more be able to determine the trajectory of von Stade’s life than the St. Louis Cardinals should have been able to control baseball player Curt Flood’s (as discussed in Chapter 5).
There’s a second approach to dealing with increased earning capacity on divorce: reimburse supporting spouses for their investments. This is the rule in New Jersey. Supporting spouses get back their contributions to earning spouses’ enhanced careers, plus interest.
Under this rule, the court effectively erases the spouses’ joint life decisions. Reimbursement imagines a world as if the joint undertakings of marriage never happened. When the marriage ends, the debt is repaid, and that’s it. The supporting spouse receives zero upside benefit from the marital choices; all that goes to the earning spouse. By contrast with New York’s equal partners approach, New Jersey sends a message that spouses should keep individual accounts of married life, with reimbursement available for certain expenses. Is that the kind of Excel spreadsheet marriage you want?
But there is an upside—and this is key. The New Jersey rule is easy to administer. Reimbursement avoids the difficulty of estimating the value of a future career. There’s a (usually small) onetime repayment and no future ties.
Most of the country rejects both the New York and New Jersey approaches. They follow a third ownership rule for increased earning capacity acquired during marriage: the capacity is not marital property or even property at all. The supporting spouse gets zero back as a matter of right (though judges may factor in the imbalance elsewhere when equitably dividing other assets).
That’s what the Colorado courts decided in the Grahams’ case. In the judges’ view, the husband alone went to classes, wrote papers, and studied for exams. They could not understand how increased earning capacity could be owned at all—even though New York had a long tradition of doing just that. And the expert in the Graham case had no trouble putting a number on career enhancement from the MBA. He calculated that Anne should receive a onetime payment of $82,000.
The zero-ownership rule enforces a harsh vision of marital life. The losers are usually women in a society where married men are still the primary earners and hold most marital assets solely in their own names. This rule helps explain why—even after decades of reforms—women’s financial status continues to plummet after divorce, while men’s rises. The Grahams represent the run-of-the-mill story, not Elkus and von Stade. States use ownership design to reinforce an old-fashioned vision of marriage: it’s a gamble—for the supporting spouse. Is that what spouses expect when they marry today? For most, likely not.
As with wills and trusts, marital ownership is a powerful form of social engineering, quietly steering couples in their most intimate relationships. Today shared sacrifice to create future earning potential becomes self-sacrifice of the noncareer spouse, usually the wife.
This story has an important coda. In 2016, New York abandoned its commitment to egalitarian treatment of enhanced earning capacity. The state changed its rule to join the rest of the country: zero marital ownership of increased future earnings; zero split upon divorce. Maybe rich New York City bankers and lawyers—or state legislators in Albany—got fed up paying spouses they had left behind. The result: New Jersey still reimburses the supporting spouse for expenses, but today no state treats increased earning capacity as a marital asset to be divided upon divorce.
Marriage Menus
Surprisingly (at least to us law professors), few couples tailor marital ownership to their liking. They spend months designing floral centerpieces and picking the first dance for their wedding reception, but they accept whatever off-the-rack version of marital ownership their state happens to offer. It doesn’t have to be that way. Well-off people get not only the caterer and wedding band they prefer; using prenuptial agreements and trusts, they can also get most of the marital ownership rules they want.
Why shouldn’t states make at least some of the key choices meaningfully available to everyone, automatically and at low cost?
Hundreds—yes, hundreds—of mandatory and default ownership relations shift at the instant of marriage. To note just a few, you and your spouse now share retirement savings and pensions; federal and state income tax benefits; tax-free spousal gifts; Social Security, veterans, military, and disability benefits; equitable or equal division on divorce; elective shares on death; and inheritance rights as next of kin. With every marital property rule, the state imposes its preferred story on your most intimate life.
The choice between mandatory and default rules is an important feature of ownership design. When the state makes a rule mandatory, it says, We really mean it. You can’t avoid it if you’re married, and you may not be able to acquire it if you’re not. Default rules allow couples to work around them, but generally the rules are sticky. The state says, We prefer this rule. And few people think to change it (recall the endowment effect discussed in Chapter 2). Much of ownership (and contract) design involves evaluating the moral worth and practical consequences of making rules mandatory or default.
Sounds complicated? Well, so is the tax code. Yet 40 percent of Americans file returns every year online. Software prompts you to answer a few simple questions such as Are you a veteran? Do you own a farm? If you answer yes, you get more information and can make more choices. (And all this would be available for free but for TurboTax’s ruthless, decades-long lobbying campaign against no-cost filing and its deceptive upselling practices.) If software works for filing taxes, maybe it can help you redesign ownership in your own marriage as well.
And note, this is not a one-and-done decision. Ownership rules in your marriage can shift radically even after seemingly mundane events, like when you relocate to a new state. Failure to update marital ownership can be devastating, as Dorris Hanau learned.
Dorris married Robert in Illinois. During their marriage, Robert earned money, bought stock, and registered it in his name. The couple then moved to Texas, where Robert died, leaving the stock to his children, Steven and Leslie Ann—and not to Dorris.
If Robert had died in Illinois, Dorris could have exercised something called an elective share. This is the tool Illinois uses to protect spouses who are cut out of a will. Simply by virtue of being his wife, Dorris could have elected to take a third of his estate (or half if Robert had no descendants). About forty common law states—states whose law derives from England—use this tool to protect disinherited spouses.
Texas is not a common law marital property state. Instead, it follows community property rules that trace back to Mexican law and before that to Spanish law. Historically, community property was America’s most patriarchal marital regime: the husband managed the couple’s property under head and master rules (discussed in Chapter 5). By 1970, however, Texas flipped, making spouses equal managers of community property during the life of the marriage and splitting it equally on divorce or death.
Community property includes most of the assets a couple acquires in the state, during their marriage. It protects spouses from disinheritance by automatically making them both present and equal owners, no matter whose name is on the deed or account. On divorce or death, each spouse simply gets half. Today if you happen to live in one of the nine community property states, you are automatically enrolled in America’s most egalitarian marital ownership regime.
But not Dorris. Robert had acquired his stock portfolio in Illinois and titled it in his name, as his separate property. The character of property does not change when the spouses relocate (unless they affirmatively agree to make the change). So the stocks remained Robert’s separate property when the Hanaus moved to Texas. Division of marital property is governed by the state where the spouse dies. Texas does not have an elective share, so when Robert died there, he could pass all his separate property through his will to his children, and nothing to Dorris. By moving, Dorris lost the protection of Illinois’s elective share, but she did not gain the protection of community property. Why? Because the couple acquired no community property while residing in Texas. There was no community to split. The bottom line: Dorris got nothing.
She fell into a gap between English and Spanish law—the two regimes that automatically govern most marriages in America. She could have protected herself had she addressed the risk before leaving Illinois. But that would have meant knowing the problem existed and hiring a lawyer to solve it. It makes no sense to demand this level of vigilance from ordinary couples. Some states have implemented small technical changes to protect certain migrating couples. In California—also a community property state—Robert’s stock portfolio would have been treated as “quasi”-community property and equally split. But Dorris didn’t think to relocate west.
If online software can help you amend your taxes, why can’t it help you amend ownership in your marriage as well? States could offer marital ownership menus so people could choose the essential elements of their own marriages—initially, before their wedding day, and later, during the life of the marriage.
In 1998 Alaska—a common law state—started this menu approach, allowing couples, including out-of-state couples, to elect community property rules for some or all marital assets. But the state expanded the marriage menu for the wrong reasons, and to bad effect. They were not concerned at all with helping Alaskans better align their marriages with their most intimate values.
Alaskan lawyers and bankers persuaded the state legislature to offer the community property option as a tool to attract trust business from wealthy out-of-staters. Because of a glitch in the federal tax system, if you own a large, highly appreciated stock portfolio, it’s better to die with those assets governed by community property law than by common law. Your surviving spouse and later beneficiaries avoid certain capital gains taxes. Alaska lets you retitle precisely the assets that maximize tax avoidance—and you don’t have to be married in Alaska or even bother visiting the state. But this dodge costs a lot in local professional fees. And generating those fees was the point of adopting the marriage menu. Watch out, South Dakota.
The potential downside of these trusts—as Alaskan lawyers caution their (mostly male) clients—is the built-in egalitarian nature of community property. The price for avoiding taxation is that, on paper at least, husbands give wives an equal say in managing the particular marital assets sheltered in the trust.
As we see it, Alaska’s marriage menu is a smart concept, executed poorly. The option targets exactly the wrong people. Few Alaskans are rich enough to benefit from this complex tax-avoidance scheme, but it’s possible a fair number would prefer a marital ownership regime, like in California or Texas, that treats spouses as relatively equal partners in their marital journey.
What if Alaska simplified the choice? Allow couples to check either a community property or common law box when they get their marriage licenses, like the choices couples make when they click through pro-or-con screens regarding options for tax deductions. No lawyers, no bankers, no fees. The marriage menu could perhaps extend further. Maybe let couples choose their preferred rule on increased earning capacity and other key aspects of marriage. Maybe let couples amend their selections after major life events.
A well-crafted menu would allow all marrying couples—not just the wealthy—meaningful choices in writing their own marital story. The mere act of choosing, and the intimate discussions that accompany choice, could make for stronger, more intentional marriages. If we trust couples to select appetizers and entrées from their wedding caterer’s offerings, why not extend the options to their joint lives beyond the wedding day?
Maybe it’s time to consider marriage menus.
Chapter 7
THE FUTURE OF OWNERSHIP—AND THE WORLD
Pick any newspaper. We’re 100 percent confident there’s a major headline today—the day you are reading this chapter—whose meaning snaps into focus if you understand the hidden rules of ownership. We wrote this book so you can have more of these “aha” moments.
How can we be so sure about predicting today’s news? Because ownership is the scaffolding that society uses to structure every struggle over the things we all want. That’s a lot of things. And where should we look to see the future of ownership? Anywhere people are chasing scarce resources. That’s everywhere, really.
As we write this chapter, the biggest headlines that touch on ownership concern threats to the natural world and at the digital frontier. The stories highlight blows to the environment—unchecked climate change, loss of tropical forests, and crashing fisheries. And they describe perils to individual freedom from tech giants and governments online, through data tracking, algorithmic discrimination, and pervasive surveillance. Even though these are challenges at a national and even planetary scale, they are basically the same as fights over Knee Defenders and droneways, parking chairs and line-standers. All are fights over who gets what and why. Only the stakes are higher.
Remember that we are all using the same ownership toolkit. It contains six contested pathways to claiming ownership: first-in-time, possession, labor, attachment, self-ownership, and family. And it contains a small handful of design tools including: ex post–ex ante, rules–standards, exclusion–governance, baseline setting, and liberal commons. This same toolkit controls both the trivial and the epic.
Looking to the future, the challenge will be to mix and match this limited number of pathways and tools as we seek to address seemingly unsolvable dilemmas at the ownership frontier. It turns out that paying careful attention to how we make things mine—whether greenhouse gases or clickstream data—may be our best chance for saving the planet and preserving our freedom.
The Greatest Water on Earth
New Yorkers are rarely a soft-spoken group, particularly when boasting about their city. Time Out magazine lists fifty reasons why New York is the “greatest city in the world”—greatest skyline, greatest theater, and on and on. These brags should come as no surprise. Everyone has heard of the Empire State Building and Times Square. But you may be surprised at what the magazine lists as the number-one reason New York is so great.
Its drinking water.
And you don’t need to take the magazine’s word for it. New York tap water routinely wins blind taste contests against even the priciest bottled water.
While New Yorkers may know their tap water tastes great, few know that it comes from 125 miles northwest of the city; and even fewer know that innovative ownership design lies at the heart of providing over a billion gallons of safe and refreshing water to nine million people every day. But Al Appleton knows.
Appleton is a bear of a man with a quick wit and disarming candor. In 1990 he became commissioner of the New York City Department of Environmental Protection and director of the city’s water and sewer system. He immediately faced a dilemma. Unlike most big American cities, New York did not have treatment plants for its tap water. Showing great foresight in the early 1900s, the city had laid huge pipes from the undeveloped Catskill Mountains, far to the north and west, to bring the region’s pristine water down to giant reservoirs near the city. Apart from mechanical filters at the collecting reservoirs to keep out sticks and leaves, and chlorination to kill bacteria, the water went almost directly from the mountains to faucets in apartments in Manhattan and homes in the Bronx.
Starting in the 1980s, though, small farms in the Catskills watershed came under economic pressure. They increased fertilizer use and began selling land to residential subdevelopers. As the population grew and land use intensified, the clean water that New York City had taken for granted came under threat. Coupled with a revision to the Safe Drinking Water Act, it looked like New York would need to build a huge treatment plant for Catskills water with a price tag up to $4 billion, along with $200 million more annually to operate the plant.
Instead of going ahead with construction, though, Appleton took a step back and looked to the ownership toolkit. Most everyone assumed a new treatment plant was inevitable. But Appleton reframed the problem. The watershed’s vegetation and soil had been doing a great job breaking down contaminants, trapping sediments, and filtering toxins. The result was admirably high-quality drinking water. Instead of spending enormous sums to treat water downstream, how about investing instead to restore the upstream landscape? Was it possible to avoid spending money at all on a big plant? As Appleton put it, “A good environment will produce good water.”
Thus began an eighteen-month process of more than 150 meetings with local groups in the Catskills, negotiating land-management practices to ensure water quality. One participant described the endless meetings as similar to a “rolling Thanksgiving dinner with relatives you only want to see once a year.” The final agreement was signed by sixty towns, ten villages, seven counties, and environmental groups. New York City committed to spending $1.5 billion to acquire sensitive lands, restore stream corridors, and fund partnerships that would foster water quality and support economic development in the watersheds.
The results have been impressive. Water pollution dramatically declined. New York City payments have proven popular with rural upstate landowners. And the Environmental Protection Agency was persuaded that the watershed initiatives would provide safe drinking water, so the federal government has repeatedly waived the requirement that New York City build the multibillion-dollar treatment plant. As a result, in purely financial terms, New York came out ahead by investing in natural capital rather than in built capital, investing in green rather than gray infrastructure. The program has paid for itself many times over.
But what does all this have to do with ownership?
We tend not to think about ownership when we are talking about the environment. The benefits we receive from nature—the clean air we breathe, a stable climate, fish schooling in the oceans, scenic vistas across landscapes—seem like they must be goods common to all. That’s a lovely notion, but it’s also a problem.
Common ownership works well when resources are abundant, but it often fails as populations grow and technology changes. When valuable resources are free for the taking, we tend to take too much—the tragedy of the commons discussed in Chapter 4. The result of common ownership is that we’re overfishing the world’s oceans, cutting down tropical forests, and overusing the atmosphere by emitting greenhouse gases at historically high levels, driving climate change. At this rate, the world of our children and grandchildren will be very different from the one we grew up in, and not for the better.
Just as the Catskills watershed provides clean drinking water, nature provides all kinds of critical services that we take for granted. Insects pollinate our crops. Microbes in soils break down waste and create fertile fields for farming. Coastal marshes protect against storm surges and provide habitats for young fish. These are all examples of common resources that benefit everyone and are owned by none. We all enjoy the wild birds and butterflies flying around us. But the landowners who provide the habitat for this wildlife receive no compensation in exchange. If they don’t own the resources and can’t charge for them, then they have little economic reason to protect or invest in them.
Wetlands, for example, may protect towns by slowing floodwaters or filtering drinking water. If landowners convert wetlands into homes or farms, they may benefit financially, but the community is made far worse off by flooding and dirty water. Because no one owns wetlands’ services like flood prevention and water purification, landowners don’t take the value of those services into account when deciding how to use their land. If the choice is to earn a living by draining the wetland to grow crops or to earn nothing by preserving it, then the choice is simple. Drain the wetland.
Appleton’s great insight was to innovate around the attachment principle we described in Chapter 4. He told Catskills landowners that New York City would deal with them as if they owned the environmental services attached to their land. We don’t think twice about paying for potatoes or coal attached to land, so why not pay farmers for improved water quality? Appleton crafted an ownership tool in which wealthier downstate city dwellers would pay poorer upstate farmers to preserve a clean environment. He showed that as-if attachment can motivate people, even in the absence of state law giving people ownership over the environmental benefits their lands provide.
This approach of creating what we call as-if ownership in nature’s bounty has exploded in recent decades. Salzman has been working with governments around the globe for decades to develop payment schemes that compensate landowners for providing natural services. In recent work, he identified more than 550 active programs around the globe with an estimated $42 billion in annual transactions.
The strategy is being used to try to save the world’s rainforests. Tropical forests contain most of the world’s species diversity and capture vast amounts of carbon from the atmosphere, playing a critical role in slowing climate change. Deforestation is responsible for up to 20 percent of global warming. As this chapter is written, swaths of the Amazon forests, often called the lungs of the planet, are burning.
The basic problem is that people who live in these forests don’t own the environmental services they provide. They can’t charge for wildlife habitat or storing carbon. Even though these resources are critical to humanity, we receive them for free. Not surprisingly, owners and squatters in forests focus instead on things they can sell. They burn forests to clear them for grazing, logging, and agriculture. The challenge is to make trees worth more standing than cut down.
Norway is doing just that, trying to offset some of the climate harm it has caused by extracting North Sea oil. Thanks to its sovereign wealth fund—profits the country accumulated from oil sales—Norway has been able to spend tens of billions of dollars paying people in the Amazon, Indonesia, and Mexico for their efforts to reduce local deforestation rates. If the rate of forest loss slows, more trees are left standing and more carbon is captured from the atmosphere.
China has made an even larger investment. Environmental payments have become a central component of the country’s nationwide environmental-protection strategy. China has already paid over $50 billion to farmers and households to increase forest cover. By planting trees instead of chopping them down, China gets flood protection, wildlife habitat, and water quality—all shared goods that come along with investing in trees.
So can we use ownership design to steer people to conserve nature rather than despoil it? Absolutely. Around the world, new types of ownership to promote environmental services are changing the behavior of farmers and forest dwellers, timber companies and big landowners. They now compete to protect the environment, and they make money in the process.
With a billion-dollar program here, a billion there, ecosystem-services ownership begins to add up. While substantial already, these programs are not yet nearly big enough. The key to addressing some of the world’s greatest environmental challenges may be to encourage people to call ever more aspects of nature mine.
The Not-So-Deadly Catch
Clambering around high stacks of metal crab traps, the crew of the trawler Time Bandit works late into the black night of the Bering Sea, far from the comforts of their home port on the Alaskan coast. They have to focus just to keep their balance on the pitching deck. It’s nasty weather, but that’s a given for this part of the world. Howling winds throw cold spray over the crew. Without warning, a thirty-foot rogue wave crashes over the port bow, bursting across the deck. The crew regain their balance, shake off the water, and look around.
Then one starts screaming, “James! James!”
The bow hand, James Tommy, is nowhere to be seen. If he has been swept overboard into the freezing seas, it’s over for him.
On the bridge, Captain Jonathan Hillstrand mutters, “Okay, James…” Barking on the intercom to the deck, he orders, “Body count. Body count.”
The only response is more frantic calls of “James!”
Hillstrand can do nothing but watch from the safety of the bridge, swearing to himself.
Nothing.
Suddenly James appears, swarmed by the hugging crew. Thrown by the wave into the traps, he miraculously emerged unharmed. Dripping wet, he shrugs like it’s no big deal. “A little bit of water. We’re in the ocean. Come on, man.”
As the crew give thumbs-up signs to Hillstrand, the captain is visibly shaken. “Thank you, God….It felt like a train hit us. I mean, we stopped dead. That was the scaredest I’ve been in a long time.”
Welcome to Deadliest Catch.
The Discovery Channel launched this series in 2005. It became one of the longest-running and most successful reality TV shows. Every year camera crews capture life aboard fishing boats in the Bering Sea during Alaska’s king crab season. There is no shortage of colorful personalities. But the real star is the setting.
There’s a reason they call the show Deadliest Catch. Day and night, the ship’s crew have to fill seven-hundred-pound crab pots with bait, swing them into position over the rails, and launch them four hundred feet down, only to do the reverse hours later when the pots are hauled up full (they hope) of crabs that need to be removed and placed in the hold. All this takes place with the boat rolling on heavy seas, often in high winds. Because ice can form on deck, there is an ever-present threat the boat will become top-heavy and roll over.
Crab fishing in Alaska has long been one of the most dangerous jobs in America. From 1989 to 2005, scores of people died in the fishery. Ten boats sank. For years, crab fishing on the Bering Sea was “the deadliest job in the country—more likely to kill you than going on foot patrol in Iraq.”
But it’s not the weather that made crab fishing so dangerous. It’s how the crabs were owned: too many boats chasing too few crabs.
For most of human history, fishing followed the same rule of capture as hunting wild animals (see Chapter 1). First come, first served. If you hauled the fish out of the ocean first, you owned it. This worked fine. With simple fishing practices, the sea’s bounty was effectively limitless. In an ocean of abundance, almost any ownership rule (or no rule at all) worked fine.
Ownership design mattered more as scarcity increased and people started to compete for the same resource. And that’s what happened on the high seas after World War II, with the development of flash freezing and ever-larger fishing vessels. Fish stocks that had seemed boundless began to crash—anchovies off the coast of Peru, cod off New England, king crab off Alaska.
Over the short term, as stocks declined, it made sense for each boat to catch as much of the remaining fish as quickly as possible. If not, other boats would catch those same fish instead. But every boat acting this way led to rapid destruction of fish populations. With physical possession deciding ownership, fisheries became textbook examples of the tragedy of the commons.
In 1980 the Alaska king crab fishery landed 200 million pounds. New boats arrived, eager to make their profits. Just a few years later the catch dropped by 90 percent. With the collapse of the crab population came the collapse of the local economy. As a fishery official observed, crab vessel owners couldn’t make a living: “They just drove a lot of the boats to the dock, dropped the keys at the harbormaster’s office, and took the next plane to Seattle.”
To stop overharvesting and restore the crab fishery, the state of Alaska stepped in and abolished its unlimited rule of capture. Instead, the state set a catch limit. The goal was to fix the total catch every year at a sustainable level—the maximum harvest that still allowed crabs to reproduce a stable population. The fishery season began on a set date and shut down as soon as the limit was reached. Anyone caught catching crab after that date faced punishment.
Here is how Alaska used the ownership toolkit to conserve scarce crabs. First, in 1976, the state asserted ownership for itself through attachment. The crabs scuttling on the ocean floor were “ours because they are attached to something ours,” in this case, the two-hundred-mile Exclusive Economic Zone that America claims off the Alaska coast (see Chapter 4). Alaska kicked out foreign fishing fleets. Next, Alaska designated the total allowable catch of its crabs—the season closes as soon as the catch limit is reached. Third, it set possession as the basis for ownership of those allowable crabs.
Eventually, this new system helped stabilize crab stocks. But Alaska’s approach was still terrible ownership design. Inadvertently, the state had turbocharged the race to capture, creating the conditions for Deadliest Catch.
Because the season ended as soon as the catch limit was reached, boats competed to catch crabs as quickly as they possibly could. The result was a dangerous race, a Mad Max–style free-for-all. Trawlers motored out of port the instant the season opened, even in the face of bad weather and dangerous seas. Especially in the face of bad weather and dangerous seas. Crews and captains worked beyond the point of exhaustion. No one could play it safe because they risked getting left behind as others caught what could have been their share of the total catch. Before anyone expected, the season would close. Sometimes in just a few days. Even a hint of caution invited commercial catastrophe.
Racing out to sea invited another catastrophe—injuries from heavy equipment on the unsteady decks, crew lost overboard, sunk ships. Versions of this frantic competition governed almost all fisheries in the United States. It became known as derby fishing—not only dangerous but also highly inefficient.
Captains spent more and more money so their boats could catch fish faster than the next vessel. Because every captain did the same, all the expense gave little advantage. Instead, the whole fleet locked itself into an unwinnable high-seas competition for better technology that drove up everyone’s costs of operation, leading to less profit for the fixed number of crabs that could be caught. And to make matters worse, they caught all the crabs within the same short window. So when boats brought their catch to shore, prices were always low because of the temporary market glut from crabs landed by the others.
Catch limits helped sustain crab populations but proved disastrous for the people who caught them.
In response, Alaska tried again. Catching crabs on the Bering Sea will never be like dropping a baited line in your neighborhood pond, but thanks to smart ownership design, it’s no longer the deadliest catch, either. This time around, the state looked abroad for a solution that would protect marine resources and, at the same time, make fisheries safer and more profitable. It looked to Iceland.
In the 1970s fishery managers in Iceland started with a crazy idea. They rummaged in the ownership toolkit and put together an entirely new way to claim mine, one specifically tailored to fisheries.
The rules of ownership steer people indirectly but effectively. Recall that when America wanted people to settle the West in the late 1800s, it modified possession—settlers became owners, but only after they had engaged in certain types of useful labor. They had to homestead 160 acres and make it productive within five years; divert water and put it to beneficial use; or find and work a mineral claim. Similarly, when Duke wanted rabid grad student fans to fill the stands, it modified first-in-time: students entered a lottery, but only after they had gone through days of Campout. In all these cases, owners realized that preexisting possession and first-in-time rules did not steer people where they wanted them to go. They needed to modify the rules.
Iceland went through the same process, creating ownership rules that would allow fishing captains to spend less money, earn more, and keep crews safer—all while ensuring robust fisheries.
In short, Iceland replaced catch limits with what came to be known as catch shares. Under this new system, the focus switched from exclusion to governance (see Chapter 6). The rule of capture stays in place, but you are allowed to catch fish only if you already hold a catch share (also known as an individual fishing quota, or IFQ). A single IFQ gives the holder the right to catch a specific amount of fish, such as one ton of halibut. If the season’s total sustainable catch for the halibut fishery is set at one thousand tons, the state issues a thousand IFQs. To claim ownership of one ton of halibut, the vessel owner needs to have at least one IFQ. In simple terms, boats need to own an IFQ before they can fish at all.
Who gets the initial IFQs? That’s a challenge. One option is for the state to auction them. But then, local fleets might be outbid by more efficient outsiders. In principle, with higher auction prices, the public reaps much of the economic benefit from fish in its waters and could use some of it to retrain laid-off locals. But in practice, resentful local fishing captains might fight back, engage in pirate halibut fishing, and even attack outsider boats. (Recall the fierce lobster gangs in Chapter 2.) So instead of auctions, Iceland used attachment to distribute IFQs initially. It attached catch shares to each boat in the existing fleet based on that boat’s average catch from past seasons.
Was this distribution fair? No, not really. Newcomers and outsiders started with nothing. The state got zero auction revenue from its fisheries. And the most rapacious danger-seeking boat owners from previous years got a windfall. But attachment had a key advantage: the existing fleet accepted the new ownership regime instead of fighting it.
IFQs ended derby fishing. Boat captains owned the entire year’s harvest through their IFQs before the season even opened. This meant captains could catch their fish when they wanted. If the weather was bad, the boat could stay in port until skies cleared up. If the market price of fish was low, they could wait until it went up. There was no reason to race because the total catch had already been divvied up from day one.
IFQs had another, subtler effect: it gave boat owners a reason to care about the health of the fishery as a whole. Healthier fish stocks meant more IFQs for every owner. And they mobilized the entire fleet in a common effort to guard against other pirate fishing boats taking halibut—each IFQ holder could say, rightly, Some of those fish are mine.
Soon enough, many boat owners realized it could be more profitable to stay in port and lease or sell their IFQs to another boat. Fewer boats were needed to catch the full share because each boat could fish for a longer time. In turn, this lowered costs in fuel, equipment, and labor. Because the boats could wait for better weather, fewer crews were put in danger. And with the catch spread out over a longer season, prices were steadier. Crews also had time to separate out female crabs, undersize crabs, and other bycatch and safely return it to the ocean. Under the catch share system, fish populations rebounded, fishing became safer, and the fleet’s profits went up. It was win-win-win.
Innovative ownership worked.
Other nations took note. New Zealand and Australia adopted catch share programs after Iceland pioneered them. They caught on more slowly in the United States. The first trial in Alaska began in 1995 in the halibut fishery. Derby fishing had gotten so bad that there were only three twenty-four-hour windows of halibut fishing allowed per year. It wasn’t much better for Alaskan king crabs, but crab boat owners resisted ownership innovation. Grudgingly, after waves of bankruptcies and deaths, the fleet accepted the catch share strategy in 2005, just six months after Deadliest Catch went on the air.
The results have been remarkable.
No more frantic free-for-all on the Bering Sea. The crab season lengthened from three days in 2004 to three months in 2006. Erik Olson, a banker who makes loans to crab vessels, described the dramatic shift: under catch shares, “You know that a fisherman is going to be allocated X percent of the crab. You can translate that into dollars, and you can get a pretty good idea of what their revenue will be. That is a huge change. It’s the difference between, ‘Grab a case of Red Bull, pray for good weather, and buckle up,’ and, ‘Now we have a business plan.’ ” Profits increased fourfold per vessel. And in the 2014–15 season, no one died in the entire Alaska commercial fishery, including the salmon, halibut, and other fisheries that had adopted catch shares.
But as with every ownership choice, catch shares impose trade-offs. More efficient newcomers had to buy their way in by paying off “armchair fishermen,” those who got the initial IFQ windfall, then simply sold or leased them out and stayed home collecting royalties. This was inevitable because there were far too many boats, but shrinkage in the fleet was painful for many communities. It’s estimated that half the total crew lost their jobs. And wages went down for those who remained, in part because new owners had to pay armchair fishermen for IFQ leases. Instead of owning a share of the derby catch, many crew became employees paid hourly wages. The Deadliest Catch series has continued, but the number of active boats fell by two-thirds, and the show now edits out the boring, lower-paid routines on bigger, safer boats.
Note that both catch limits and catch shares ensure that the crab fishery survives. If your overriding goals are job protection, free entry for newcomers, and adrenaline-packed television, then stick with derby fishing. But if you value crew safety and economically sustainable fleets, then catch shares are the way to go.
Today well over half of the world’s fisheries are overfished, threatening the major protein source and livelihood for large parts of the global population. Catch shares create the possibility for environmentally sustainable ownership far beyond crabbing in the Bering Sea. But they work only where states can enforce ownership. On the high seas, there are treaties for a few species, like whales and tuna, and some regional fishing agreements, but for the most part, once fleets cross out of a country’s Exclusive Economic Zone, derby fishing is back on. Maybe catch shares can reach there, too, someday.
To date, catch shares have been adopted in forty countries and already account for about one-fifth of the global catch. It’s no surprise the strategy has been called “the greatest unknown policy success of our time.”
Cap-and-Trade for Better and Worse
This approach of reengineering ownership, used to protect fisheries through catch shares, has also proven effective in battling pollution from leaded gasoline, smog, and acid rain. The acid rain story shows how it works.
In the 1970s and ’80s, coal-fired power plants in the Midwest and Southeast spewed out large amounts of sulfur-rich pollution. The jet stream carried these pollutants to the coast, falling as acid rain in New England and Canada. Lakes, forests, and streams in Maine and Vermont, nowhere near any human activity, suffered fish kills and stunted trees. The name for this problem in Germany was Waldsterben—“forest death,” a stark but accurate description. In 1990 the U.S. Congress transformed the ownership of pollution to address the problem.
We have seen that catch shares create new ways to own fish. The government gives away—or sometimes auctions—IFQs for that year’s catch. Congress adapted the same approach to create ownership rights in pollution. It sounds counterintuitive, even perverse, but the results have been dramatic.
The EPA announces how much total pollution will be allowed each year, such as one million tons of sulfur dioxide. It then creates one million pollution allowances, each allowing emission of one ton. Just as fishing boats must have an IFQ for every ton of fish they take out of the ocean, polluters must have an allowance for every ton of sulfur dioxide their smokestacks put into the air. If a power plant doesn’t have allowances, it cannot pollute.
For fish, the limit on total catch is set to ensure sustainable fisheries; for pollution, the goal is to reduce acid rain over time. Initially, to ensure industry support, allowances were given out to each power plant to allow it to continue emitting its then-existing level of pollution. After that, though, the total cap was lowered every year; fewer allowances were issued.
This ownership form became known as cap-and-trade, and here is where it gets interesting. Previously, power plants were like every other regulated polluter: they needed to come into compliance with whatever public health and environmental standards the regulator set. If their emissions limit was one thousand tons per year, they made sure not to emit over that amount—but there was no benefit to emitting even one ton less.
Cap-and-trade upended that thinking: it provided polluters a novel business opportunity.
Imagine a big power plant that has a legal limit to pollute one thousand tons. It starts with one thousand allowances, so it’s business as usual for that facility. The plant managers, however, realize that they can cheaply switch to low-sulfur coal. If they do so, the plant emits only seven hundred tons. Now they are holding three hundred extra allowances they don’t need. Under cap-and-trade, this newly clean plant can sell its excess allowances to polluting plants that can’t cheaply switch to cleaner fuels or technology.
The genius of this approach is that pollution ownership creates a business case for reducing emissions. Reducing pollution becomes a profit center. The power plant now sells both electricity and sulfur dioxide allowances, which leads it to find even more ways to reduce its emissions so it can sell even more allowances.
And all this happens without the EPA having to pick winners or losers among power plants or technologies. It just estimates the overall pollution trajectory needed to reduce acid rain over time. The agency doesn’t mandate what fuels to use; doesn’t back one technology or another; doesn’t order any particular plant to shut down. All of the conservation happens via trades in a robust market, so the most innovative power plants profit by getting cleaner and the worst plants pay for the privilege to keep polluting. We get pollution reduction for the least cost.
As with catch shares, the results have been impressive. Sulfur dioxide emissions dropped far faster than expected as power plants raced to free up allowances by adopting less-polluting fuels and better scrubber technology. Acid rain in the Northeast is now history.
On its face, cap-and-trade seems perfectly suited for battling not just acid rain but climate change more generally. Since the industrial revolution in the 1800s, we have increasingly relied on fossil fuels such as coal, gas, and oil for energy, leading to a rapid buildup of gases such as carbon dioxide in the atmosphere. These greenhouse gases are warming the Earth and changing its climate, driving more intense and frequent storms, raising sea levels. The most direct way to combat climate change is to reduce emissions of these gases. Since they all mix in the atmosphere, it doesn’t matter where the reductions come from. From the standpoint of global climate change, reducing carbon dioxide emissions in Africa has the same benefit as reducing them in America.
Just as with acid rain, countries or states can set caps for total greenhouse gas emissions, issue allowances for the emissions, and then let companies trade the allowances to pollute. The European Union launched a program based on this principle in 2005 that now covers more than eleven thousand factories and power stations in thirty-one countries. California’s trading program seeks to reduce greenhouse gas emissions by 80 percent below 1990 levels by 2050. China is in the midst of launching the largest greenhouse-gas-trading program in the world. Smart ownership design might yet save the planet.
Or it might not. With fisheries and acid rain, new ownership forms shifted behavior for the better. But there’s always a risk of unintended consequences: because factories and power plants freely trade sulfur dioxide allowances, we end up with a patchwork of clean and dirty plants. But the pattern is not random. As it has turned out, the remaining dirty plants are often clustered in pollution hot spots, mostly in poorer communities of color.
And cap-and-trade can go wrong in other disastrous ways. One early cap-and-trade program for greenhouse gases resulted in what environmental groups have called “the biggest environmental scandal in history.”
The negotiators of the 1997 U.N. international treaty to battle climate change, the Kyoto Protocol, adapted the approach used for fish and acid rain, but on a global scale. Designed by some of the world’s leading economists, the Kyoto Protocol’s program created another new type of ownership—certified emissions reductions (CERs). Just as fishing boats need IFQs to fish and power plants need allowances to emit sulfur dioxide, governments and companies need to own CERs to offset their own greenhouse gas emissions.
Projects around the world could earn CERs based on how much greenhouse gas they removed from the atmosphere. The projects could then sell these CERs to countries or companies. Growing trees capture carbon dioxide, so a forestry project in the tropics could earn CERs. It could then sell these to a refinery or cement plant in another country that needed to offset its emissions. Many economists and environmentalists thought this a terrific development. It would create a huge new market to save rainforests.
At least that was the plan.
Initially, CERs did spur some forest projects in the tropics. But they also increased activity in an unexpected quarter. A small number of companies in China and India produced a chemical used in refrigerators. Their manufacturing process created a by-product called HFC-23. This chemical has an unusual property: it is a super greenhouse gas. Just one HFC-23 molecule causes as much global warming as 11,700 molecules of carbon dioxide.
The manufacturers spotted an opportunity with CERs. Five years into the trading program, it emerged that these companies had doubled their output and had earned roughly half the world’s total CERs. The market for refrigerants had not grown, though, so why had they ramped up production?
These companies had changed their business model. Their profit no longer came from producing and selling refrigerant. What they now cared about was producing and destroying the HFC-23 by-product. They duly incinerated every pound of HFC-23 they created. And for every pound of super greenhouse gas they destroyed, the companies were awarded CERs—which they then sold to polluting countries and companies in Europe and Japan. As Gerben-Jan Gerbrandy, a Dutch member of the European Parliament, explained, “It’s perverse. You have companies which make a lot of money by making more of this gas, and then getting paid to destroy it.”
Creating and then destroying HFC-23 generated a lot of profit—but it provided zero environmental benefit. Even worse, it was cheaper for companies to buy credits from HFC-23 destroyers than from forest builders. So very little money flowed to rainforests. By the time this scam was recognized and stopped, Chinese and Indian HFC-23 makers had earned a fortune. Billions of dollars had been wasted; the world’s climate got nothing in return.
The Kyoto Protocol’s trading program was designed by some very smart economists. They had intended to drive greenhouse-gas-reduction projects around the world and save forests. But a handful of Chinese and Indian refrigerant entrepreneurs proved even smarter. Ownership rules, and the profits they can generate, powerfully concentrate the mind, for good and for ill.
No doubt, CERs, IFQs, and allowances have had occasional failures—as have other novel, acronym-rich variants on environmental-resource ownership. Humility is warranted. But overall the programs have been a success. We have learned that it is possible to design ownership to motivate Catskills farmers, Bering Sea crabbers, midwestern coal plant operators, and others around the globe to protect our environment and atmosphere.
Protecting the natural world falls primarily to governments. Sometimes they get novel ownership forms wrong, but they can succeed when given the chance to experiment and try again. The ownership toolkit offers paths to avoiding species extinction, conserving forests, and keeping the air and water healthy. Humanity’s best hope for survival may be to make more environmental resources—even pollution—mine.
Bricks and Sticks
The digital world and the natural world share a core feature. Both start from the no-ownership baseline that characterizes all new and emerging resources. As soon as the race to own the resource begins, competing stories emerge. I’m first, like in the fox case in Chapter 1; I possess it, like the parking chairs in Chapter 2; I labored, Disney’s claim in Chapter 3. Which ownership rule seems most efficient? Fairest? Most conducive to enhancing our freedom and sustaining our joint projects?
We are now asking the same questions online. But there’s an important difference between natural and virtual resources. So far governments have not been driving ownership online. Maybe they should, but they haven’t. Online, it’s the business community that has pushed the frontiers of ownership, relying on tools like strategic ambiguity, capturing the baseline, and opt-in versus opt-out. Companies aren’t waiting for laws to be written, and they don’t ask for permission. And when they tweak ownership, it’s to maximize their own profit, not to serve public goals.
That’s not all bad. Internet-driven innovation has been the productive engine of the modern economy for over a generation. But this dynamism comes with costs.
Anders G. da Silva experienced this trade-off in a stark way. Like millions of consumers, da Silva buys movies through his Apple iTunes account. To his surprise one day, he found that three movies he’d bought had disappeared from his account. He contacted Apple, looking for an explanation. He didn’t like the customer service agent’s answer, so he tweeted a dramatized version of his unsatisfying exchange—which promptly went viral. As he wrote:
Me: Hey Apple, three movies I bought disappeared from my iTunes library.
Apple: Oh yes, those are not available anymore. Thank you for buying them. Here are two movie rentals on us!
Me: Wait…WHAT?? @tim_cook when did this become acceptable?…
Apple: You see, we are just a store front.
Me: Store front?
Apple: Yeah, we take your money, but we are not responsible for what is sold. And, we certainly do NOT guarantee you get to keep anything you buy in our store front. We only guarantee that we get to keep your money.
Me: I see….So that “Buy” button is meaningless? It should maybe be called: “Feelin Lucky”?
Apple: I see you are unhappy. Have two more rentals on us.
Linn Nygaard felt the same frustration, but with Amazon instead of Apple. An information technology consultant based in Oslo, Nygaard is often on the road. In England on a trip, she got a Kindle. It worked great. Over time she bought forty books. Lots to read on a conveniently compact screen. One morning, though, she found her account blocked. Even worse, her books had vanished from her Kindle. Concerned, she e-mailed for help and was told Amazon and its affiliates “reserve the right to refuse service, terminate accounts, remove or edit content, or cancel orders at their sole discretion.”
To drive the point home, Amazon added, “Please know that any attempt to open a new account will meet with the same action.” Taken aback, Nygaard replied that she was a longtime Amazon customer in good standing. Amazon’s final reply, though, was even starker: “We wish you luck in locating a retailer better able to meet your needs and will not be able to offer any additional insight or action on these matters.”
A friend of Nygaard blogged about her saga, and like da Silva’s tweets, it quickly went viral. A few days later her account and books were restored with no explanation. Amazon presumably decided to quiet the public relations debacle. It had faced a similar uproar a few years earlier after deleting readers’ purchased copies of George Orwell’s dystopian novel 1984, following a copyright dispute. Ironically, erasing 1984 was just the kind of thing the novel’s Big Brother would do.
These stories go beyond digital movies and books. They now reach even into physical objects—when they’re powered by online software. Arlo Gilbert owned a Revolv device, a box that controlled his home’s doors, alarms, and lights. One morning he woke up and the device was dead, not just dead but “bricked.” And not just Gilbert’s machine. All Revolvs in the world were bricked that day.
Turns out, Google had remotely activated a kill switch on everyone’s device. Why? Google had bought Revolv in 2014, when it was expanding into the “Internet of Things” market. It later decided to invest instead in a different home automation product line called Nest. What better way to boost sales of Nest than to terminate the software that powered Revolv? Deep in the terms of service for Revolv, Google had retained the right to shut it all down.
In a blog post, Gilbert asked, “Which hardware will Google choose to intentionally brick next?…Is your Nexus device safe? What about your Nest fire/smoke alarm? What about your Dropcam? What about your Chromecast device?” Gilbert was out of luck. He still owns the hardware, but it works only as a doorstop.
Now imagine if Amazon were a local bookstore in the same dispute with Nygaard. Surely the bookstore’s employees couldn’t open the door to Nygaard’s home, walk into her study, and remove all the books she had bought from them. The same is true for Apple taking back movies from da Silva, or Google bricking Gilbert. Yet that’s effectively what these online giants did—and had designed their ownership rights to do. The self-created power to “terminate accounts, remove or edit content” at their sole discretion is unequivocally spelled out in online contracts that no one ever reads.
Amazon, Apple, and Google are profiting from a transformation in the meaning of ownership for digital content. For most of history, we lived in a world dominated by farms, horses, hammers, and bread. In that world, ownership mostly referred to tangible, physical things: we could stand on our land and hold on to our stuff. If you owned something, then for the most part you could exclude everyone else; you controlled the object and got to direct its fate. This exclusion intuition is how most of us thought of ownership, and how we still think of it today—what we’ve been calling the on-off-switch image of ownership: It’s mine. Hands off.
Online companies know this. They count on that on-off response as they evoke our visceral and indeed instinctual feelings about ownership. But it is a bait-and-switch.
Website marketplaces show us the little shopping cart icon, so we will assume it’s just like the one at the supermarket. We “put things” in the cart, and we head to “checkout.” The online world is carefully designed to mimic the world of physical possession and to activate those impulses. Don’t be fooled.
A recent survey found that 83 percent of respondents believe they own digital content just as they own a physical good—and are free to do with it what they want. They’re free to loan it to friends, use it again and again, sell it, donate it, or even cut it up to make something new like a mash-up song or a collage. As a co-author of the survey explained, “There’s a lot of meaning built into the phrase ‘buy now.’ It’s not saying ‘rent now.’ It’s not saying ‘gain conditional access.’ It says ‘buy,’ and that means something very specific to most consumers—something that, in the case of digital content, isn’t true.”
In most cases, your ability to reuse, sell, donate, or modify a digital product is severely limited. The on-off switch does not easily translate to the digital world. The familiar symbols of everyday possession are not meaningful online—they’re vestiges of a fading system. But we are still coming to grips with this new reality. It’s not just own versus rent—our old familiar choices. Instead, online, ownership feels strange and in between, more like a dimmer than a switch.
The Internet economy is routinely described with innovative superlatives—it’s “unprecedented” and “unparalleled.” It’s easy to imagine the virtual economy as something radically new in human history. In some ways, perhaps it is. But it’s not new in terms of ownership.
Lawyers sometimes describe ownership as a bundle of sticks. This metaphor was introduced about a century ago, and it has radically transformed the teaching and practice of law. The metaphor is useful because it helps us see ownership as a grouping of interpersonal rights that can be separated and put back together. When you say It’s mine in reference to a resource, often that means you own a lot of the sticks that make up the full bundle: the sell stick, the rent stick, the right to mortgage, license, give away, even destroy the thing. Often, though, we split the sticks up, as for a piece of land: there may be a landowner, a bank with a mortgage, a tenant with a lease, a neighbor with a right-of-way easement, a plumber with a license to enter the land, an oil company with mineral rights. Each of these parties owns a stick in the bundle. And even the fullest ownership bundle is limited: you don’t have sticks that allow you to make a nuisance of yourself, use the property to commit a crime, or discriminate in certain ways.
As da Silva, Nygaard, and Gilbert learned the hard way, when we buy online, we don’t buy the full bundle, just a couple of sticks. The sellers have figured out how to hold on to the rest. When you click “buy now” on an Amazon movie, what you get is: “a non-exclusive, non-transferable, non-sublicensable, limited license,…for personal, non-commercial, private use.”
What does that mean? Not much, after you cut through all the legalese. You definitely don’t get the right to “transfer, copy, or display,” except as Amazon permits; nor any right to “sell, rent, lease, distribute, or broadcast” your purchase. Amazon holds on to most of the bundle. Clicking “buy now” really gives you just a few sticks.
iTunes, Kindle, and Revolv licenses all work more or less the same way, with similar gobbledygook. The limits of your ownership are described in excruciating legal detail on a website no one ever reads and few could understand (including us, your authors).
Yet everyone clicks the “buy now” button. People want to complete their purchases and get on with their lives. Even if you did read the terms, they are complex, not open to negotiation, and ever-changing. Companies generally keep the right to amend terms whenever they want without telling you. When you click to buy, often you also agree to accept without notice future changes in the scope of your ownership.
In short, today, you buy just a limited-use stick. Apple, Amazon, and Google hold the rest of the bundle. And they even keep a string attached to the stick you bought, so they can take it back if it suits their purposes. Amazon is upfront about this, if you read deeply enough into its online license agreement. When you click “buy,” it agrees only that your online content will “generally continue to be available to you.” Amazon makes no guarantee. Just the opposite. According to the agreement, the content “may become unavailable due to potential content provider licensing restrictions or for other reasons.” What other reasons? Amazon doesn’t say.
As a kicker, if Amazon shuts down Nygaard’s Kindle or takes back your download of 1984, the company “will not be liable to you”—that is, it won’t owe Nygaard or you a penny. That’s what it means to own an Amazon book online. And it’s why Google could flip the kill switch on Gilbert’s Revolv, and Apple could remove movies from da Silva’s iTunes account. Don’t think this is limited just to Amazon, Google, and Apple. The switch from bundle to stick is nearly universal in online ownership.
As Internet speeds increase and cloud storage becomes cheaper, we will stream more and more goods and services throughout our lives. Opaque licenses will govern not only the songs we listen to and the books we buy. They will span the entire Internet of Things, from coffee makers and thermostats to security and sound systems. Perhaps it’s not so worrying if Oral-B bricks your wireless toothbrush (yes, it exists). But surprises in the ownership structure of diabetes monitors, pacemakers, and home alarms could be deadly.
Our intuitions still tell us that possessing the hardware is what matters. That’s been mostly true throughout human history. But more and more, it’s the software embedded in physical products that matters. In the digital economy, we hold ephemeral licenses to streams of 1s and 0s—the ghost in the machine.
Think Different(ly)
The bundle-of-sticks idea is a powerful piece of ownership design technology. The “buy now” button is just one visible example of the commercial benefits that flow from radically redesigning the bundle. The companies we interact with online are masters of ownership engineering. They profit from it. Governments let them. Perhaps, as consumers, we need to adapt Apple’s old slogan, “Think different.”
For starters, we need to recognize that the gap between what we feel we own and what we actually own is ever widening. And it is no accident. This is the sleight-of-hand of digital ownership: we are encouraged to think we own more than we do, the bundle rather than just a stick. When we buy online, the primitive instinctive power and scope of mine just don’t follow.
What gets lost in this new world? One cost arises through the increasing concentration of online ownership. In olden days, physical ownership was dispersed. With books, people owned tangible copies. And multiplicity meant that memory could be preserved and diffused. Nowadays, books and movies can simply disappear. Just a few companies can own all the bundles; everyone else holds just a stick. With a press of a button somewhere in the cloud, every copy can disappear. As one commentator writes, “In the grimmest version of that narrative, we’re headed toward a sort of techno-feudalism, where we all end up as serfs of these onetime Silicon Valley upstarts. In this sense, we’re not looking at the end of ownership per se so much as the end of individual ownership.”
A second cost can be to our freedom. Ordinary ownership of physical things automatically gives wide scope for individual choice. When you own a paperback book, you can reread it, give it away, lend it to friends, use it as a doorstop, cut it up and paste it into a scrapbook. You don’t have to ask anyone’s permission. If you want, you can shred your book in protest—and neither the bookseller nor the publisher can stop you. We lose much of that freedom when we click “buy now” online. Sellers can just delete your stick and brick your device if they don’t like how you are behaving. Ray Bradbury anticipated exactly this dystopian world in his 1953 novel Fahrenheit 451—books were banned and “firemen” raced to burn the last few physical copies, leaving only the official televised version.
Techno-feudalism and lost freedom are not easy problems to solve. Sure, we could ban Amazon from using “buy now” buttons for online content and instead require a less deceptive button like “click for super-limited license.” We could make online sellers notify you in all-caps text, THIS MOVIE IS NOT REALLY YOURS. NO LENDING ALLOWED. Maybe this would help. It’s worth a try. But many studies have shown the limited effect of forcing information on people. We quickly learn to tune out unpleasant ownership details—in part because the digital economy brings so much immediate gratification.
There’s a reason streaming services are replacing home bookshelves. While some may be nostalgic for their wall of treasured CDs, many prefer the vast library and song-recommendation engine available with a click on Spotify—both old favorites and new discoveries. We also benefit as consumers because licensing the stick can be cheaper than owning the bundle. Companies can maximize revenue by offering us just what we want right that minute. We may feel we own more, but we really don’t.
Life à la Carte
There is one last stop on this frontier tour of ownership: the sharing economy. In a sense, the sharing economy is the flip side of digital ownership. Instead of wrongly believing we own more than we really do, in the sharing economy we intentionally want to own less. Forget the bundle of ownership. Just give us temporary use of someone else’s good or service. We seek micro-ownership in exchange for micropayments. This is the world of twigs, not sticks.
“How many of you own a power drill?”
In a broad Australian accent, Rachel Botsman poses this simple question to the packed audience at a TEDx talk in Sydney.
Most of the audience’s hands go up, but no one knows where this is going. Botsman makes her living thinking big thoughts and spotting emerging trends, especially on how we consume things. Time described her 2010 book What’s Mine Is Yours as one of the “ten ideas that will change the world.” So this simple question is clearly leading somewhere big.
“And how long will that drill be used in its lifetime?”
This question’s not so easy to answer. Turns out, it’s twelve to thirteen minutes.
“It’s kind of ridiculous, right? Because what you need is the hole, not the drill.” And given that, she asks, “Why don’t you rent the drill? Or even better, rent out your own drill to other people and make some money from it?”
When you put it that way, the sharing economy seems obvious. Why didn’t we think of it before?
Botsman’s insight about the benefits of sharing a power drill has been true for as long as there have been power drills, so why did Time magazine think it was such a new, big idea that would change the world? There has been a big change, but not in the way most people think.
What’s changed is not power drills. Nor is the idea of renting goods and services anything new. The big change is that smartphones and the Internet have unlocked new possibilities for micro-ownership. As a tech journalist explained, “The iPhone helped put the Internet and GPS in people’s pockets. The Great Recession helped make them desperate and broke. These two developments dovetailed to sow the seeds of the sharing economy: consumers were looking for new ways to save, workers were looking for new ways to earn, and smartphones gave them both new ways to transact.”
Twenty years ago renting out your power drill, spare bedroom, or car was too expensive and complicated to be practical. There was no low-cost way to communicate with potential buyers, negotiate price and terms, and collect payment. You had all kinds of assets lying around your house and parked in your driveway with value for others’ use, but there was no simple way to make a deal. The Internet slashed all these costs. As one scholar put it, now we can get “slices” of things that once came only in “lumps.” Suddenly new markets can arise.
The average American car is in use only 4 percent of the day. It’s now possible to ask whether value can be created the other 96 percent of the time, when the car is idle. Is there a business opportunity here? Turo, Getaround, Maven, and other start-ups sure hope so—they want renters to bypass Hertz and Avis and instead take your private car out of the driveway. It’s Zipcar, but for every car. As one tech reporter fantasized, “In a world where property is networked and programmable, and ultra-fast micro-payments can happen automatically, and software records and enforces who owns what, the pool of possible transactions is potentially infinite.”
Getting married and don’t want to own a pricey wedding dress? Log on to RentTheRunway—it has hundreds for you to choose from. Most people wear their special-occasion dresses fewer than seven times—and wedding dresses, we hope, just once. RentTheRunway tries for thirty “turns” for its dresses. Some are worn 150 times. Spending a weekend in a new city? Find a place to stay through VRBO or Airbnb. It can be cheaper than a hotel and put you in a more fun neighborhood. Not using your apartment’s parking space next week? A commuter can pay for it through JustPark.
Anyone who follows business or technology news, even casually, knows this list of start-ups goes on and on—for clothes, bikes, odd jobs, groceries, electricity outlets, and more. Internet platforms are creating markets for goods and services that we owned but could not trade.
Not every idea works, of course. To return to Botsman’s example about the drill hole, it turns out many do-it-yourselfers still want the power drill—as evidenced by a string of failed hole providers, including NeighborGoods, Ecomodo, Crowd Rent, Share Some Sugar, Thingloop, OhSoWe, and SnapGoods. People actually don’t want to spend money, time, and hassle for a one-day rental when they can pick up a thirty-dollar drill at the local hardware store or get same-day delivery from Amazon. And more often than not, people don’t want either the drill or the hole. They want the curtains hung and the IKEA dresser assembled. TaskRabbit figured out it could provide that useful combination, sending you both the drill and the person who would finish the project.
There’s no shortage of names for these new markets—“collaborative consumption,” the “gig economy,” the “peer economy.” There has been no end of breathless predictions for where it will lead: “A startling number of young people, it turns out, have begun to question one of the central tenets of American culture: ownership.” And at least in theory, it’s a promising development. We don’t need full ownership to satisfy our wants and needs. As a New York Times writer notes, “Nowadays we don’t really buy things. We just subscribe to online services. And how can we resist?” After all, it’s the service that matters, not the thing.
The optimistic version of the sharing economy is that consumers will acquire just the amount of services they need. Nothing—no thing—is wasted.
Indeed, it may be true we are too attached to material things—as the Buddhists among us might caution. As a society, we generate and own too much stuff. Many people feel burdened by their things. How many of us have attics, basements, or even rented storage lockers full of stuff we never see? If we stop owning things that we don’t use much, we won’t just worry less, we will free our spirits and spark joy (per Marie Kondo). Purchasing use-on-demand may also promote a more environmentally sustainable lifestyle. “Many of us are starting to rethink what it means to own something,” one commentator notes. “In turn, that’s giving rise to a new social and commercial landscape in this country, and even a new way of life.” To consume at our accustomed level, we can use fewer resources—say, by ridding ourselves of cars that sit idle in garages and clutter parking spaces in crowded cities.
There is something appealing to this idyllic vision, but it also misses a larger point.
The sharing economy isn’t really about sharing; nor is it about the end of ownership. It’s about advances in ownership technology that transform who we are as citizens and consumers—just like catch shares and FastPass+, oil unitization and dynasty trusts have changed the landscape of ownership. Going forward, the intersection of micro-ownership and smartphones may upend life as thoroughly as ownership attachment and barbed wire remodeled the Great Plains.
There will be surprising costs in the shift from owning things to streaming life. For starters, the sharing economy may turn out to encourage not Zen simplicity but even more conspicuous consumption. Think about it: you rarely see people at a big buffet with half-empty plates. Plates are piled high. As each good or service becomes cheaper, people consume greater variety—less perhaps of each thing but more overall. All that streaming of high-end dresses and handbags may be training people to value luxury over sufficiency, never quite satisfied with what they have, always ready to jump to the next, even more expensive, tier of service.
And the sharing economy does not build wealth; for most of us, it consumes wealth. People lose the discipline of saving up for big purchases, taking out loans or mortgages, paying them off, and owning equity—in their jewelry, cars, and, most of all, homes. Historically, homeownership was America’s greatest source of wealth-building, for those able to buy homes (it’s the largest driver of racial wealth differences). After mortgages were paid off, homes gave retired people a secure place to live or provided cash if they downsized. By contrast, renters pay month to month, and streamers day to day, accumulating nothing.
Communities also suffer if everyone streams accommodations rather than makes long-term commitments. Who organizes the Fourth of July block party if its residents are just Airbnb’ers pulling wheeled suitcases from place to place? Neighbors don’t go next door to get a cup of sugar from strangers or congratulate them on their child’s birthday. Popular tourist destinations have seen entire neighborhoods unravel as longtime residents are replaced by investors who buy apartments with the sole purpose of short-term turnover. This transition can also drive up the price of housing, making it more difficult for people who grew up in an area to stay. Community solidarity is intangible, hard to measure, but its loss is a real cost nonetheless. In this tragedy of the commons, individual homeowners rationally choose to profit by listing on Airbnb, but collectively we all lose connection to our sense of place, to what makes us feel truly at home.
In response, some communities—like Santa Monica, California—are starting to prohibit short-term rentals, effectively banning Airbnb. By restricting willing sellers and buyers, the city is trying to prevent already high house prices from escalating further and to keep community spirit intact. But that choice also helps Santa Monica remain wealthy and white, excluding those who are neither but want a brief sojourn by the beach. And it imposes substantial costs on local homeowners who are house rich and otherwise broke.
One way to make sense of the Airbnb ban is to see it as pushing the dimmer of ownership a little down—away from markets, toward nonmonetary values. Santa Monica is addressing the loss of neighborhood solidarity, but at a cost (for us, on balance, too high a cost) to individual autonomy and racial equality. All ownership rules involve trade-offs.
So who decides how much of our lives we will live à la carte? The answer, as always, depends on whose hand rests on the remote control of ownership. Should this be a choice for individual owners, condo boards, neighborhoods, cities, or states? There is nothing neutral about who decides—each choice transforms the meaning of mine.
Looking into the crystal ball, we can envision a world, perhaps not too far in the future, where the full bundle of ownership is concentrated in relatively few corporate hands and everyone else licenses twigs of access. What would it mean to live in such a world, where each individual’s connection to goods and services is so ephemeral?
The risk is not just that we lose touch with our neighbors and communities. We may also lose aspects of our personhood, a connection with the sacred that many people experience through old-fashioned ownership. We could be giving up—inadvertently, and through a thousand clicks—the creativity, self-expression, and self-knowledge that come from owning, personalizing, and connecting with our most intimate objects. We move away from cherishing, say, our parents’ underlined novels and cookbooks with notes in the margins and spills on the pages—evidence of what they thought and cared about. Instead, we type ingredients into recipe search engines or absentmindedly order dinner from GrubHub. And rather than learning how to change the oil in our convertible Mustang or VW Bug, twentieth-century automotive symbols of freedom, we Uber, consuming a rather less exalted stream of car services.
This shift matters because we exist not only as consumers. Much of our identity is bound up with the things we own. We get attached to our homes and cars, our books and clothes. As one journalist poignantly asks, “Who remembers the sound of unwrapping a new record album, the smell of a new car or the thrill of opening the front door to a newly purchased home? At different points in my life, each one stood for the joy of possession, and the sense of having really arrived.”
In this grand shift from owning something—some thing—to holding just a twig in someone else’s bundle, we risk losing the profound value that comes from our intimate connections to simple material possessions. Our things—like our bodies—define and constitute who we are, not just as individuals but as part of meaningful communities. In this new world, we may never cook a meal to bring to a sick neighbor, plant a garden with a friend, join together to clean up an abandoned lot, or share tools and skills to build a community playground.
In the sharing economy, we may be clicking our way to lives where physical possession really does drop below one-tenth of the law—I’m holding it, yet it’s barely mine at all. Ownership floats free from the things we fleetingly possess. Life à la carte might be super-convenient, but do you really want to license your engagement ring and lease your dog? And how do you buy a gift for someone who can stream anything and owns nothing?
Epilogue
THE TODDLER’S RULES OF OWNERSHIP
A common thread runs through Mine! We are surrounded by valuable stuff all the time, yet we don’t just snatch what we want. We aren’t thieves. And other people don’t just take stuff from us. We aren’t chumps.
Shared understandings of ownership make it possible for strangers to live alongside each other peaceably. Most rules can’t be complex, or else we would not be able to get through a single day. Judges decide perhaps one of every million ownership conflicts, if that. All the rest, we work out among ourselves.
How is this possible?
When a semester goes well, on the last day of class, our students sometimes surprise us with a funny gift. One year students gave us a bundle of sticks—yes, actual sticks tied together in a bundle. Another year it was a stuffed fox, inspired by the classic Pierson v. Post case.
One of Heller’s favorites was a T-shirt with a banner printed across the chest reading THE TODDLER’S RULES OF OWNERSHIP. (Many variants of the text are floating around on the Internet. We searched, but could find no author to credit. So who owns it?) Here are the rules on that T-shirt:
If I like it, it’s mine.
If it’s in my hand, it’s mine.
If I can take it from you, it’s mine.
If I had it a little while ago, it’s mine.
If it’s mine, it must never appear to be yours in any way.
If I’m doing or building something, all the pieces are mine.
If it looks just like mine, it is mine.
If I saw it first, it’s mine.
If you are playing with something and you put it down, it’s mine.
If it’s broken, it’s yours.
These rules are funny because they ring so true. It’s no coincidence that mine is one of the very first words toddlers speak. From a young age, kids have a strong drive to possess and a surprisingly clear sense of what ownership means. Zoom-zooming the toy truck is fine, but if you whack your sister with it, the truck is not yours anymore. Toddlers are experts at negotiating the spaces between the rules. So are we all. And that has to be the case for us to get through everyday life.
When valuable resources emerge—and they do all the time—ownership is always up for grabs. Whether it’s access to Supreme Court seats, streaming HBO shows, drones hovering above your house, rides on a breaking wave, or a parking spot on a snowy street, people assert competing claims. Often the ownership maxims that frame this book carry the day. But there’s always another story, threatening to turn ownership upside down. First come, last served. Possession is one-tenth of the law. I reap what you sow. And sometimes even the Toddler’s Rules prevail.
This tension is where things get interesting—both for people seeking profit and for those aiming to advance the public good.
The toddler’s view of Disney World is: I got in line before you, so I ride before you. No cutting. But Disney has engineered a fast path to the front for the super-wealthy. The toddler’s view of iTunes is: I put Dora the Explorer in my shopping cart, Mom clicked “buy now,” so it’s mine. No take-backs. But Apple has attached a string that lets it retrieve the show. Owners are always tweaking ownership to steer us this way or that—whether it’s to ensure rabid fans for Duke basketball, scoop up our genetic code for 23andMe, or encourage safer and more sustainable crabbing on the Bering Sea.
Remember the Knee Defender story that opened this book? In the time it took us to write this manuscript, airplane seating has changed. Airlines are now ripping out built-in entertainment screens, making tray tables into even more intense sites for ownership contests: you need that “media device support” so you can stream your own content. American Airlines decreased seat recline from a restful four inches to a symbolic two; Delta is following suit. Spirit and other discount airlines have gone further, “preclining” seats, fixing them at a set angle and eliminating the recline button altogether. Why? Not for a more comfortable flight experience. Preclining makes seats simpler, lighter, and thinner, and that in turn eases maintenance, saves fuel, and allows more passengers to be crammed in. It also eliminates ownership ambiguity and puts the Knee Defender out of business. The only price: most passengers are a little less comfortable.
Today ownership conflicts in economy class are moving to footrests and armrests and especially to control over window shades—pitting passengers who want to stare out the window against those complaining of screen glare. The fight over the ownership baseline is like swamps versus wetlands, and redwood trees versus solar panels, but at thirty-five thousand feet.
If there is one lesson from this book, it’s that mine reflects a choice among competing stories. There are only six simple stories everyone uses to claim everything. And which story wins is always up for grabs. Now that you can recognize the hidden rules, you can be a more effective advocate for yourself, your community, and our common good. Whether you’re waiting in line, surfing the Web, or squeezed in your airplane seat, ask yourself: Whose hand is on the remote control? Who gets what and why?
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Notes
Many of the framing devices and some of the stories in this book were drawn from our previously published work. We have also drawn liberally on other scholars’ research and on journalists’ articles. Citations for these framing devices, stories, research, and articles are included in the notes. Other material not cited was generally drawn from readily accessible news sources and reference works. An expanded set of notes appears online at the book’s website, www.MineTheBook.com. The online notes also include links to sources, along with suggestions for further reading on stories and scholarship related to the book.
In addition, the book’s website links to photos and other illustrations keyed to the stories. Ownership gridlock prevented us from including them in the text. If you want to know what a Knee Defender looks like, go to www.MineTheBook.com.
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