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Author’s Note
“As this book went to print, the Court handed down Janus v. AFSCME, the background of which is discussed in detail in Chapter 8. In this decision, five conservative Justices invalidated (on free speech grounds) the laws of twenty-three states requiring public employees to pay partial union dues whether or not they joined the union. The Justices engaged in this aggressive act of judicial review by overturning a unanimous 1977 Supreme Court decision that held exactly the opposite and without any support in the original meaning of the First Amendment. Justices Thomas and Gorsuch, the two self-avowed Originalists on the Court, joined the opinion in full without comment. This brand new case perfectly reflects this book’s thesis: Originalism is a method of constitutional interpretation that is nothing more than a misleading label for conservative results for some (the Justices) and an article of faith for others including many legal scholars and the public at large.”
Prologue
Chemerinsky Erwin
One of the consequences of the November 8, 2016, presidential election is that originalism lives on as an important approach to constitutional interpretation. If Hillary Clinton had won the presidency, she would have renominated Merrick Garland or perhaps someone younger and more liberal to replace Justice Antonin Scalia. There would have been a majority of justices appointed by Democratic presidents for the first time since 1971. Originalism would have been relegated to dissents, especially by Justice Clarence Thomas. Conservative law professors would have continued to champion originalism and would have used it to criticize liberal decisions. But as a method of constitutional interpretation invoked by the Court, it would likely have faded into obscurity.
Everything, though, is different because Donald Trump won the presidency. Neil Gorsuch, a self-avowed originalist, and not Merrick Garland, replaced Antonin Scalia. It will be President Trump who fills any other vacancies in the next three years, and his list is filled with conservatives with strong Federalist Society ties. If Trump gets one other Supreme Court vacancy to fill, it will create the most conservative Supreme Court since at least the mid-1930s. And if that occurs, there will be a conservative Court for a long time to come. As I write this in November 2017, John Roberts is 62 years old, Samuel Alito is 67, and Clarence Thomas is 69. Neil Gorsuch is 50. It is easy to imagine them being together on the Court for another 15 years or longer.
All of this means that originalism is likely to be more important for constitutional law than ever before. This is what makes Eric Segall’s magnificent book so significant. Professor Segall does a masterful job showing the different types of originalism, demonstrating their fatal flaws, and revealing that even those who purport to be originalists – like Scalia and Thomas – often abandon originalism when it does not serve their ideological agendas. Professor Segall’s book is particularly important in tracing the history of constitutional interpretation in the Supreme Court and in the scholarly literature.
Ultimately, Professor Segall’s detailed examination of originalism points to the central and inescapable problem with the theory: Originalism can be defined in a way that provides significant constraint on justices, but only at the price of unacceptable results. The only way to rescue originalism from this problem is by defining it in a way that eschews constraints, but then it becomes indistinguishable from non-originalism. There is no middle ground: Either originalism constrains at the price of unacceptable outcomes, or it offers no constraints and is not really originalism (despite some scholars and judges wanting to call it that).
As Professor Segall shows, the primary defense of originalism has been the desire to constrain judges and to try to keep constitutional decisions from being based on the values of the men and women on the Court. For example, as described by Professor Segall, this was how Robert Bork initially defended originalism in 1971, and it is how Larry Solum did so in 2017 in urging the Senate Judiciary Committee to confirm Neil Gorsuch.
But the only way that originalism can achieve this constraint is for the justices to truly be tied to the original meaning, even when it produces unacceptable consequences for our contemporary society. Under this approach, as Professor Segall explains, Brown v. Board of Education was likely wrong; the same Congress that voted to ratify the Fourteenth Amendment also voted to segregate the District of Columbia public schools. As Judge Bork and Justice Scalia explained, there would be no heightened protection against sex discrimination under equal protection; that never was part of the original meaning of the Fourteenth Amendment. In fact, the requirement for equal protection would not apply to the federal government at all. There would be no protection of privacy rights – whether to purchase and use contraceptives or to engage in private consensual homosexual activity.
As Professor Segall explains, Robert Bork was overwhelmingly denied confirmation by the Senate in 1987 precisely because this cramped view of the Constitution was deemed so unacceptable to a majority of senators and a majority of Americans. If the Constitution is truly “dead, dead, dead, dead,” as Justice Scalia said, and if the Court must adhere to the original meaning, it would vastly change constitutional law – and in a way that few would support.
Moreover, the desire for value-neutral judging in constitutional cases is an impossible quest. No constitutional right is absolute, and there inevitably is a balancing of the government’s interest against the claim of a right. In the language of constitutional law, this balancing is called “strict scrutiny” or “intermediate scrutiny” or “rational basis review,” depending on the right or type of discrimination involved. But what is a “compelling” or an “important” or a “legitimate” government interest inevitably requires a value choice.
To take a single example, laws prohibiting same-sex marriage at the very least must meet rational basis review under equal protection. Gays and lesbians cannot marry, while opposite-sex couples can. Even if heightened scrutiny is not used for sexual orientation discrimination, this discrimination still requires that the government interest be rationally related to a legitimate government purpose. Every justice on the Court therefore had to face the question of whether there is any legitimate reason to keep gays and lesbians from marrying. Originalism cannot provide that answer.
But originalists have an alternative: They can forego constraint and develop a theory that allows the justices discretion to avoid unacceptable results. Professor Segall points to how some who call themselves originalists like Professors Will Baude, Randy Barnett, and Jack Balkin embrace this form of originalism. Baude, for example, defends the Supreme Court’s decision in Obergefell v. Hodges, which struck down state laws prohibiting same-sex marriage, under his theory of originalism. But then as Professor Segall powerfully shows, originalism and non-originalism become indistinguishable. More generally, if the meaning of a constitutional provision is stated at any abstract enough level, almost any result can be justified. Scholars can call it originalism if they want, but the constraint on judging that inspired originalism is gone.
Of course, as Professor Segall also suggests, there might be other approaches to constitutional interpretation that put significant constraints on the justices without embracing originalism. Constitutional judicial review – the power of the courts to strike down laws and executive actions – could be eliminated. Alternatively, Professor Segall favors allowing courts to give great deference to political choices and striking laws down only when the evidence of unconstitutionality is compelling.
But this raises the most important question: Are we better off as a society allowing unelected justices to give meaning to our Constitution and striking down government actions, or would we be better off greatly constraining, if not eliminating, the power of the Court to strike down laws or executive actions? Do the benefits of decisions like Brown v. Board of Education, Griswold v. Connecticut, and Roe v. Wade outweigh the costs of rulings like Lochner v. New York, Hammer v. Dagenhart, and Shelby County v. Holder?
I do not know how to answer that question. In Chapter 10, Professor Segall speaks of originalism as a matter of faith. So is all judicial review. I have that faith and believe that society is better off with an unelected judiciary able to enforce the Constitution, including by applying its open-ended language to contemporary problems.
But I confess that faith is a lot harder in the face of what the Supreme Court is likely to be for a long time to come. This is the context for Professor Segall’s wonderful book, and it is the context for constitutional law after the 2016 presidential election.
1
Originalism and Judicial Review
We are all Originalists.
Justice Elena Kagan1
Faith: A firm belief in something for which there is no proof.
Merriam-Webster Dictionary2
How should judges interpret and apply the US Constitution, which in many important aspects is over 200 years old? America’s founding fathers owned slaves, denied women most basic rights, and inhabited a world devoid of the modern technologies that shape our everyday life. Even the important Thirteenth, Fourteenth, and Fifteenth Amendments to the Constitution, ending slavery and extending the promise of equality to all Americans regardless of race, were ratified by the people a half-century before women could vote. Should today’s judges try to discover what the constitutional text meant at the time of its enactment so very long ago, what it means today, or both? If the answer is both, how much weight should judges give to the text’s original meaning when it is inconsistent with our modern values and priorities? These questions frame the originalism debate.
Originalism today is a theory of law and politics. Therefore, this book summarizes and analyzes the academic debates over originalism, how elected officials and the popular media discuss the subject, how judicial nominees and legal experts have talked about originalism in judicial confirmation hearings, and how judges use or don’t use originalist sources in their written opinions.3
The 1787 Constitution and its Amendments place limits on our elected leaders, but we rely primarily on unelected, life-tenured federal judges to enforce those restrictions. Judicial decisions interpreting the Constitution sometimes define who we are as a people and a country. Speaking at the dedication of a new Supreme Court building almost one hundred years ago, Chief Justice Charles Evan Hughes emotionally said, referring to the Supreme Court, the “republic endures, and this is the symbol of its faith.”4 This book asks how our highest Court should resolve hard cases implicating this country’s most fundamental values and commitments.
Some of those constitutional commitments are precise, such as that the president must be thirty-five, and each state is entitled to two senators, regardless of population. Other provisions, the ones that most often lead to lawsuits, are phrased more broadly. For example, the government may not abridge “freedom of speech,” or impose “cruel and unusual punishments.”5 No state shall deny to any person the “equal protection of the laws” or “due process of law.”6 Judges have a difficult time interpreting and applying these kinds of limitations because the language itself cannot resolve most litigated cases, and scholars often disagree about the history surrounding the ratification of these provisions.
Lawyers, judges, legal scholars, and Supreme Court commentators frequently debate the importance of the Constitution’s original meaning to present-day cases.7 Some believe that originalist sources, such as the ratification debates and early Court decisions, should play a decisive or primary role, whereas others think that originalism is just one of many considerations that judges should consider when deciding cases. Other important factors may include tradition, political practices, modern cases, pragmatic concerns relating to the authority of the judiciary, and the real-world consequences of each case.
In addition to disagreeing over the relevant sources of constitutional interpretation, the legal community hasn’t reached consensus over how deferential judges should be to other political decision makers such as legislatures (state and federal) and chief executives (presidents and governors). For example, Chapter 2 argues that the founding fathers thought judges should overturn state and federal laws only when such enactments clearly violated the Constitution. Only a small minority of constitutional scholars or judges embrace that position today, and outside a few specific areas of constitutional law, the Supreme Court has not acted with that degree of deference on a consistent basis for well over a century.
Court observers also disagree over how appropriate it is for judges to decide cases based on their own values, politics, and unique experiences. Some scholars and commentators think judges should try their best to keep personal values in check when deciding legal disputes, while others argue that the vague text and contested history in dispute in most constitutional cases means that the subjective value preferences of the judges ultimately influence their decisions. Where that is true, the argument goes, judges should carefully examine and explain the personal values that form at least part of the rationale for their written opinions.
As a descriptive matter, Supreme Court justices sometimes employ the Constitution’s original meaning to justify their legal decisions. The justices are excellent lawyers who know how to present evidence to support their arguments and distinguish counterarguments that stand in the way of their preferred results. When original meaning is helpful, the justices use it, and often with great rhetorical flourish.
The justices’ use of original meaning to explain and justify their decisions has many positive benefits. We define our national identity in part by our Constitution, which serves as a constant reminder to the American people of intergenerational agreements that we do not need to renegotiate. When the justices connect us to our past by supporting their decisions with persuasive evidence of prior agreements, they cultivate and maintain a distinctively American approach to hard public policy questions. In addition, judicial appeals to original meaning might suggest that the justices are following the decisions of the founders not imposing their own personal values.8 The justices want the American people to have faith that their decisions are grounded in prior law, not personal predilection, and references to originalist sources make that goal easier.
That Supreme Court justices sometimes use ratification-era evidence to support their decisions, however, reveals only a small part of a much more complicated story. In many divisive cases, the Constitution’s original meaning played at most a marginal role in the justices’ analysis compared to prior decisions and their personal evaluations of consequences. Some notable examples include decisions perceived at the time by many scholars as progressive such as Brown v. Board of Education (separate but equal schools can never be equal),9 Roe v. Wade (right to abortion is constitutionally protected),10 and Obergefell v. Hodges (same-sex marriage is constitutionally required),11 as well as cases perceived by scholars at the time to be conservative such as Citizens United v. FEC (corporations and unions have the same free speech rights as individuals),12 Seminole Tribe v. Florida (states have sovereign immunity under the Constitution even when sued by their own citizens),13 and Shelby County v. Holder (states have equal state sovereignty that Congress must recognize absent a strong interest).14
One famous originalism critic observed that in most well-developed areas of constitutional law, “originalist sources … played a very small role compared to the elaboration of the Court’s own precedents. It is rather like having a remote ancestor who came over on the Mayflower.”15 Another scholar, writing shortly after Justice Scalia’s death, argued that “before and after Scalia, justices will use history when they believe it supports their … conclusions and ignore it when they believe it doesn’t.”16
There is abundant political science literature suggesting that the justices’ values writ large, including but not limited to partisan politics, much more than legal interpretations of text and history, drive the Court’s decisions.17 If these scholars are correct, and the Constitution’s original meaning matters to the justices only when that meaning supports their policy preferences, then it is at best unclear how important originalism is to the Court’s decisions.
Scholars who belong to the school of thought known as Legal Realism also believe that the justices use the original meaning of the Constitution, and all other formal legal doctrines, strategically to support their preferred policy results.18 These academics argue that there are just too many decisions at odds with or not supported by text, original meaning, or prior cases to reach any other conclusion.19 Legal realists argue that judges should take account of pragmatic concerns and consequences much more than formulaic legal rules.
This book argues that political scientists and legal realists are correct that the justices’ decisions are driven primarily by their personal values. Therefore, the justices should be transparent about the minimal role original meaning plays in constitutional litigation. This lack of originalist focus could possibly change, but until it does, the justices should honestly and accurately describe the basis for the decisions they make.
Some judges, law professors, and lawyers object to legal realism on the basis that it fails to take seriously how judges themselves see their roles. No justice, for example, would admit that it is her personal value preferences, not the law, that drives her decisions. No nominee to the bench would ever make such a statement during her confirmation hearing. The legal realist account, therefore, neglects this internal perspective and is inaccurate.
There are three major responses to that argument. First, the American people often assume and take for granted that politicians will bend the truth, to say the least, from time to time. That same realistic stance should apply equally to judges, and most of all to Supreme Court justices, who have almost complete discretion because their decisions are not reviewed by any higher court.
Second, none of us truly understand the complex motivations that drive many of our important decisions. I may think I choose a certain course of action for one set of reasons, but much more may be impacting that choice than I know. Some degree of objectivity outside the internal perspective can bring light to many decisions people make, including judges. As Judge Posner has remarked, “the internal perspective has proved inadequate” to explain how judges actually behave.20
Third, and most important, as Chapters 7–9 of this book show, the justices’ decisions bear a remarkable, though certainly not perfect, correlation to what we would expect to be their policy preferences. At the end of the day, it really doesn’t matter how the justices perceive themselves if their collective decisions bear an uncanny resemblance to what we would expect their policy preferences to be. As Professor Frank Cross has observed, “It is difficult to find a professed originalist, in the judiciary … who believes that the original meaning of the Constitution is significantly different from his or her personal policy preferences.”21 I would extend that quote to non-originalist Justices as well.
For the purposes of this book, my legal realist claim is narrow. It is limited to Supreme Court cases (unlike other judges, the justices are not bound by prior decisions), and it is not true that the justices can reach any possible conclusion in every case. The justices can, however, usually rule for either party within the boundaries of what most people would agree is reasonable judicial decision making. The issue this book addresses is what role, if any, originalism plays and should play in that decision making.
A. Originalism Then and Now
Over the last fifty years, the originalism debate has changed dramatically. The first wave of strong originalists, responding to the liberal decisions of the Warren and early Burger Courts, argued that the Court should not strike down state and federal statutes absent a strong showing by the plaintiff that those laws clearly violated the framers’ original intent.22 This kind of deferential approach to judicial review could form the basis of a coherent and defensible method of constitutional interpretation. This brand of originalism, however, has largely died away, and only a handful of academics or judges today support it.23
Many modern originalists believe that it is the original meaning of the text, not the intentions of the framers, that matter, and they do not adopt a strong presumption of legislative validity. Indeed, some self-styled originalists today argue that ratification-era evidence “runs out” in constitutional cases, and when that occurs, judges must “construct” legal doctrines to decide those disputes.24 According to some of these “New Originalists,” these judicial “constructions” should not contradict the original meaning of the text, but also cannot be derived from that text. When judges enter what these scholars call the “construction zone,” originalist sources are of little use to the ultimate resolution of the controversy.25 An interesting question is why so many scholars self-identify as originalists even though they admit that original meaning analysis does not help resolve many litigated constitutional cases.
Some of the scholars who believe in the “construction zone” use the label “originalist” as a rhetorical or political device to indicate a generally conservative or libertarian approach to constitutional adjudication,26 while others suggest that their preferred method of interpretation is more legitimate than theories put forward by legal scholars who reject the originalist label.27 These New Originalists criticize “living constitutionalism,” which they argue allows judges too much discretion to impose their personal values in the guise of constitutional law. For example, Professor Larry Solum, in testimony in front of the US Congress during the Neil Gorsuch confirmation hearing, said that “originalist judges do not believe that they have the power to impose their own values on the nation by invoking the idea of a ‘living constitution.’”28 This critique of those who believe in the “living constitution” rings somewhat hollow, however, given the admission by many New Originalists that text and original meaning are of little use when the Court enters the so-called construction zone.
The overwhelming need for many judges and scholars to emphasize originalism as the dominant mode of constitutional interpretation may also stem from a desire to have faith that the Supreme Court decides cases under the law, not according to the justices’ personal values. This faith, however, gets in the way of a fruitful discussion of how the highest Court in the land engages in its most critical function – the resolution of constitutional cases often implicating our most fundamental values. If one of the primary goals of originalism is to limit the effects of the justices’ personal politics and preferences on constitutional decision making, a better approach would be for judges to adopt a deferential, clear error rule for constitutional cases. However, many New Originalists contend that they are more concerned with judges interpreting the Constitution correctly than constraining judicial discretion. This disagreement among originalists about its most important purposes suggests we must define originalism carefully.
B. What Is Originalism?
What does it mean to say that someone is an originalist? At her confirmation hearing in 2010, liberal Justice Elena Kagan said, “We are all Originalists.”29 In 2017, Justice Gorsuch, a conservative, approved Kagan’s comment at his confirmation hearing.30 Yet, there are substantial differences between Justices Kagan and Gorsuch, as well as other judges and legal scholars, over how best to interpret the US Constitution and how substantial a role original meaning should play in that interpretation. Even among self-proclaimed originalists, their theories are “rapidly evolving … constantly reshaping themselves in profound ways in response to … critiques, and not infrequently splintering further into multiple, mutually exclusive iterations.”31 There is no single definition of originalism just as there is no overarching agreement among non-originalists as to the best way for judges to interpret the Constitution. However, some broad and important generalizations can lead to a workable starting point to discuss the originalism debate.
Few constitutional scholars or judges argue that original meaning is irrelevant to constitutional interpretation.32 In the words of Professor Mitch Berman, “not a single self-identifying non-originalist of whom I’m aware argues that original meaning has no bearing on proper judicial constitutional interpretation. To the contrary, even those scholars most closely identified with non-originalism … explicitly assign original meaning or intentions a significant role in the interpretive enterprise.”33 Another eminent scholar has said that most non-originalists “accord the text and original history presumptive weight, but [simply] do not treat them as authoritative or binding. The presumption is defeasible over time in the light of changing experiences and presumptions.”34
I am also not aware of any scholar or judge who believes that applying the original meaning of the Constitution to modern problems should be the exclusive method of constitutional interpretation in every case. Although a few early originalist scholars, such as Raoul Berger and Lino Graglia, came close to holding this belief, neither said that original meaning must always trump non-originalist case law. Moreover, both men linked their advocacy of originalism to a strong presumption in favor of the validity of state and federal legislation. These scholars advocated for judicial deference just as strongly as they did for originalism.
The real difference between originalists and non-originalists, therefore, is not whether founding-era evidence should play any role in how judges interpret the Constitution, but how strong a role. For the purposes of this book, an originalist judge or scholar is someone who believes the following three propositions: (1) the meaning of the constitutional text is fixed at the time of ratification; (2) judges should give that meaning a primary role in constitutional interpretation; and (3) pragmatic modern concerns and consequences are not allowed to trump discoverable original meaning (although adhering to precedent might).35 A non-originalist is someone who believes that postratification facts and consequences may trump original meaning, or are just as important as original meaning, to judges faced with difficult constitutional questions.36
There are long-standing debates among originalists over whose intentions matter (the drafters or the ratifiers) and the appropriate sources judges should consult when they attempt to ascertain original meaning. For example, James Madison did not allow the release of his constitutional convention notes until after his death many years later, at least partly because he felt that those notes should be irrelevant to judges trying to interpret the Constitution.37 Should those notes be relevant today? Although this book touches on these kinds of questions, its primary focus is on what Justice Antonin Scalia famously called “the great divide” in constitutional law.38 This “divide” is the difference between originalists and non-originalists over how much weight to give evidence of the original meaning of constitutional text, not internal debates between and among originalists over what kind of ratification-era evidence is fair game for judges and scholars.39
There is a difference between judges reviewing history and past political practices to help decide cases and their use of originalist-era sources. For example, in a recent separation of powers case involving the president’s power to make recess appointments when the Congress is out of session, the justices reviewed the long history of these appointments from the founding to the present.40 This focus on the importance of historical evidence occurring well past (sometimes hundreds of years past) the founding would not be considered by most scholars and judges an originalist method of interpretation. Originalism may possibly be consistent with the relevance of historical events far removed from ratification, but not if those events can trump original meaning, which is quite often the case.
Chapter 2 examines what the founding fathers thought about constitutional interpretation and how the justices engaged in judicial review prior to the Civil War. This summary shows that, although judicial review was contemplated by the men who wrote the Constitution and the voters who ratified it, they expected judges to employ this powerful tool only when the alleged constitutional violation was clear (unless the challenged law dealt directly with judicial power or procedure).
Chapter 3 discusses in broad strokes how the Supreme Court used originalist-era evidence from the late nineteenth century to the end of the Warren and Burger Courts. This period may seem unduly lengthy for just one chapter, but the reality is that our modern conversation about the proper use of originalism is largely, though certainly not exclusively, the product of the last fifty years. As one judge noted, the “modern form of originalist theory actually appeared in the 1980s as the American public, government officials, and academics felt the effects of the Warren Court’s decidedly non-originalist jurisprudence.”41
Around the time the Warren Court ended, a few legal scholars, who I will label the “Original Originalists,” began critiquing the liberal judicial decisions of the 1960s and early 1970s on the basis that the justices failed to rest their judgments on the Constitution’s text or the framers’ original intent. These scholars argued that unelected, life-tenured judges should not strike down state and federal laws absent clear evidence that those laws violate the Constitution. In the words of Thomas Colby, “[o]riginalism was born of a desire to constrain judges. Judicial constraint was its heart and soul …”42
Around the same time, conservative politicians began embracing this originalism critique as an argument against Roe v. Wade’s legitimacy and a few of the Warren Court’s criminal procedure decisions. By the time Ronald Reagan won the presidency in 1980, the legal and political groundswell for an originalist movement was in place.43 Chapter 4 details the work of these Original Originalists and the social, legal, and political forces that brought their work to light.
Liberal critics including both legal scholars and Supreme Court justices challenged these originalist assumptions and arguments. Chapter 4 also summarizes and evaluates this side of the debate and its implications for both the Supreme Court and our societal conversation about the meaning of the Constitution.
In response to these liberal critics of originalism, a second wave of conservative academics, with the able assistance of Justice Antonin Scalia, tried to change the doctrine to make it more acceptable to scholars and judges. These second-generation New Originalists developed a more visible political posture converting the originalism debate from a largely inside the legal academy and “inside the Beltway” conversation to a broader and more accessible societal argument about the proper role of the Supreme Court in our system of government.
After Presidents Ronald Reagan and George H. W. Bush appointed five Supreme Court justices, and large numbers of conservative lower court judges, the judicial restraint urged by many of the Original Originalists gave way to a much more aggressive form of originalism that is the most common brand today. Some New Originalists advocate that judges give substantial protection to economic liberty, states’ rights, and gun rights, and some even suggest that judges use the Ninth Amendment and/or the Fourteenth Amendment’s Privileges or Immunities Clause to enforce judicially enforceable rights not mentioned in the Constitution. Chapter 5 analyzes the work of these New Originalists, the impact of their project on constitutional interpretation, and the critical responses by both liberal and conservative scholars.
Chapter 6 discusses the work of a third generation of academic originalists, who modified the doctrine yet again to respond to New Originalism’s critics. Some of these academics argue that originalism has always been “our law,” while others suggest that judges should adopt a strong originalist approach to constitutional interpretation because the best lawmaking occurs during the time the people vote for and approve constitutions.44 This chapter argues that the first approach is largely inaccurate under any meaningful definition of originalism, while the second proposal to justify originalism, while presenting an interesting and bold thesis, does not adequately support its conclusion that judges should prioritize original meaning over other modes of constitutional interpretation.
No book could comprehensively review and evaluate all the various originalism theories and paradigms advocated by law professors, judges, and legal scholars; such an effort would require multiple volumes. This book tries to cover as many as possible. Most of that discussion is normative. However, an essential descriptive point this book makes is that no modern Supreme Court justice has consistently voted in an originalist manner. The two justices most associated with originalism are Antonin Scalia and Clarence Thomas. Chapter 7 argues that neither justice was/is an “originalist” in any reasonable sense of that term.45 These descriptive points suggest that we cannot have a reasonable debate over the proper role of originalism in real cases (as opposed to a theoretical discussion) without recognizing the difficulties even allegedly pro-originalist justices have had applying the doctrine.
Chapters 8 and 9 demonstrate that ideology, not text, original meaning, or any other prior legal rule or intellectual precommitment, has driven Supreme Court opinions for most of our history. These chapters also argue that, absent strong deference to other political decision makers, personal ideology will inevitably trump prior legal doctrine or rules as the most important factor motivating Supreme Court justices.
The final chapter argues that many originalists and judges advocate for the doctrine to maintain faith that Supreme Court decision making is largely a law-like enterprise as opposed to the aggregation of judicial value preferences. This faith allows the justices to maintain their prestige and authority for many Americans who believe strongly in the sanctity of text. As Professor Jamal Greene has keenly observed, “Constitutionalism is often called our civic religion and the originalism movement … is conspicuously commingled with an evangelical movement … The United States is the world’s most religiously developed democracy, and a substantial number of Americans are at best ambivalent toward the use of reason and creativity in exegesis of sacred texts … ”46 Many Americans want to have faith that modern judges are simply applying our fundamental text despite the reality that constitutional doctrine often follows the politics and the values of the justices, who have the final say about what that text means.
The American people pay a large price for this mistaken faith that the original meaning of the text drives Supreme Court decisions. The loss of transparency obscures how our highest Court operates. The Supreme Court, and the experts who follow and write about the Court, should accurately describe constitutional interpretation. Pretending that the original meaning of the text has ever played, does play, or likely will play a large role in generating judicial decisions in hard cases misleads the American people about the true nature of one of the three branches of the federal government.
Some important judges and scholars, however, have offered a more realistic account of how the Supreme Court decides cases. Almost a century ago, Justice Cardozo observed that the “great generalities of the constitution have a content and significance that vary from age to age.”47 One of the most important constitutional law scholars of this generation, Laurence Tribe, has said that it is imperative that judges “avoid all pretense that [constitutional interpretation] can be reduced to a passive process of discovering rather than constructing an interpretation.”48 Erwin Chemerinsky has argued that efforts to reduce judicial discretion are largely hopeless and that “constitutional law is now, will be, and always has been largely a product of the views [and values] of the Justices.”49
These legal realist views of the Supreme Court are not intended to and should not undermine the Court’s essential role in shaping and maintaining America’s commitments to the separation of powers, federalism, and limited government. The text and history of the Constitution are natural starting points for constitutional interpretation and, where decisive, should govern. However, most litigated constitutional cases involve vague principles not concrete expectations.50 In these cases, which are often the most important and implicate conflicting contemporary values, originalist reasoning may at times be important as a symbolic reminder of our past, but it is unlikely to replace the justices’ preferences as the engine of constitutional interpretation.
There are two coherent responses to the limited role text and original meaning actually play in constitutional litigation. We could demand that judges defer significantly to more accountable governmental officials and strike down laws only when the evidence of unconstitutionality is compelling. Unless the plaintiff produces evidence that a challenged law or practice clearly violates constitutional text or virtual universal agreement among scholars and historians concerning the reasons for that text, the plaintiff would not meet her burden of proof. This clear error rule, if adopted by judges, would leave much more power in the hands of elected officials and would require that major social change occur through Article V’s amendment process, not Supreme Court decisions. This approach would also decrease the role that the justices’ personal values play in their decision making. Although I prefer this model of constitutional interpretation, it is unlikely that the Supreme Court will ever embrace it.
The only other rational choice is to encourage the Supreme Court to accept and admit that prior legal rules, whether based on text, original meaning, or prior cases, although at times relevant, do not generate results in hard cases. Whether the justices are wrestling with abortion, affirmative action, campaign finance reform, gun control, or other contemporary problems, the justices’ experiences, personal values, and evaluations of consequences inevitably play the major role in the resolution of those disputes. Despite that recognition, however, the American people can still have faith in the Court by understanding the essential structural role the justices play in resolving difficult and controversial constitutional questions. There is great benefit in having a third branch of government be a place where we can peacefully resolve many of our most contentious societal disagreements. But the Court can play that role without pretending that its decisions are based on the values of people living centuries ago in a world very different than our own. It is not in vague text or disputed historical accounts of the origins of that text, but in the justices’ characters, judgments, and values, that the American people must ultimately place their faith.
2
Judicial Review at the Beginning
It is Emphatically the Province and Duty of the Judicial Department to say What the Law is.
Chief Justice John Marshall in Marbury v. Madison1
Since our country’s beginning, legal scholars have debated how judges should interpret the US Constitution. This chapter discusses how the founding generation viewed judicial review, details a few early and mid-nineteenth century decisions in which judges struggled to come to terms with their new authority, and evaluates an important law review article written by Arthur Machen at the turn of the twentieth century focusing on constitutional change. Machen’s treatment of the subject, the first one of its kind, helps frame the issues raised by the rest of this book.
A. The Founders and Constitutional Interpretation
Prior to the Constitution’s ratification in 1787, no country had ever authorized judges to veto laws enacted by a sovereign. The founding fathers, many of them lawyers, believed in the rule of law and the supremacy of a written Constitution. Although the Constitution’s text does not expressly grant the power of judicial review to the federal judiciary, there is little doubt that the Constitution’s drafters and the voters who ratified it expected judges to strike down laws that clearly or obviously exceeded constitutional limitations.
Alexander Hamilton wrote the most important pre-Constitution defense of judicial review. He justified the practice in The Federalist Papers, which were a group of essays written by Hamilton, James Madison and John Jay to persuade the people of New York to adopt the new Constitution. In “Federalist No. 78,” Hamilton explained why judicial review was a necessary component of the new constitutional structure and why the power to veto laws did not make the judicial branch too powerful.
Hamilton explained judicial review by observing that the Constitution was our country’s supreme law. Therefore, “no legislative act … contrary to the Constitution, can be valid. To deny this, would be to affirm, that the deputy is greater than his principal; that the servant is above his master; that the representatives of the people are superior to the people themselves; that men acting by virtue of powers, may do not only what their powers do not authorize, but what they forbid.”2
After arguing that legislators cannot be the judges of their own powers in a system of limited government, Hamilton wrote the following important paragraph about the judicial responsibility to enforce the Constitution:
The courts were designed to be an intermediate body between the people and the legislature, in order, among other things, to keep the latter within the limits assigned to their authority. The interpretation of the laws is the proper and peculiar province of the courts. A constitution is, in fact, and must be regarded by the judges, as a fundamental law. It therefore belongs to them to ascertain its meaning, as well as the meaning of any particular act proceeding from the legislative body. If there should happen to be an irreconcilable variance between the two, that which has the superior obligation and validity ought, of course, to be preferred; or, in other words, the Constitution ought to be preferred to the statute, the intention of the people to the intention of their agents.3
This paragraph explains the founding fathers’ rationale for allowing judges to set aside laws that are inconsistent with the Constitution. The Constitution is supreme law, the judges’ job is to interpret the law, and if there is an “irreconcilable variance” between a law and the Constitution, judges must enforce the Constitution, not the law.
This description of judicial review made some people fearful that a governmental body that could veto laws would be the most powerful organ of government. Hamilton responded that this worry was misplaced because judges would have “no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.”4 In other words, the judicial branch has no control of the military or the budget, and therefore must rely on the people’s confidence to maintain its power.
Chief Justice John Marshall echoed Hamilton’s justifications for judicial review in the 1803 landmark case Marbury v. Madison.5 In that opinion, the Chief Justice formally announced the doctrine of judicial review. He justified it by noting that it “is a proposition too plain to be contested that the Constitution controls any legislative act repugnant to it … Certainly all those who have framed written Constitutions contemplate them as forming the fundamental and paramount law of the nation, and consequently the theory of every such government must be that an act of the Legislature repugnant to the Constitution is void.”6 Marshall said it is the job of judges to make that determination, in a case properly before them because “it is emphatically the province and duty of the judicial department to say what the law is.”7 Marshall concluded that judges faced with a statute that conflicts with the Constitution have a legal duty to support the Constitution and declare the law void.
Although the people who wrote and ratified the Constitution expected judges to exercise judicial review, they did not agree on two important questions regarding this new judicial authority. What sources of law did they think judges should use to interpret the Constitution, and what level of deference did judges owe to state and federal laws?
As to the first question, the people at the time did not have prior experience with a supreme federal Constitution judicially enforceable through the Courts, but they did have ample exposure to the interpretation of other legal documents such as statutes, contracts, and wills. They viewed constitutional interpretation as “an exercise in the traditional legal activity of construing a written instrument” and thought that the usual “methods of statutory construction” would be used by judges in constitutional cases.8
The founding fathers generally believed that judges should look to the law’s intent, but they did not necessarily mean the subjective understandings of the drafters. Instead, they thought judges should discern the legal meaning of the text in the context of the entire statute. The focus was primarily on the law’s language and its context, not legislative history or other extrinsic aids.9 The search for meaning was generally not a “historical inquiry into what the parties actually wished to accomplish” but a focus on the objective legal meaning of the terms.10 To the extent they thought that the intent of the people at the time of ratification was germane to determining the meaning of unclear constitutional language, the relevant intent belonged to the people at the state ratifying conventions, not the drafters of the new Constitution.11 Of course, this is not to say that evidence of the ratifiers’ intent was deemed by judges completely irrelevant to the interpretative task, but such evidence was used only in service of determining the legal meaning of the text.
The founders discussed how to interpret vague legal language, and there are comprehensive historical accounts of those debates.12 Moreover, most originalists today do accept that original meaning, not original intent, is the appropriate question for originalist judges.13
A more difficult question is what level of deference the founding fathers thought judges should give to state and federal laws alleged by plaintiffs to be unconstitutional. The founders’ original expectations about this question are important for several reasons. Many of today’s originalists, such as Professors Richard Kay, Michael Paulsen, John McGinnis, and Mike Rappaport, argue that judges should exercise judicial review consistent with how the founders viewed that authority.14 If the founding fathers believed in much more limited judicial review than exercised by today’s judges, then these scholars’ calls for more deferential review is at least consistent with the original meaning of the Constitution.
However, many other scholars who self-identify as originalists, such as Professors Randy Barnett and Ilya Somin, advocate for a strong system of judicial review where the government has the burden of proof to justify most laws infringing personal liberty.15 If aggressive judicial review is inconsistent with the founders’ original ideas about judicial review, as this book argues, then historical sources do not justify many of the theories of constitutional interpretation advocated by modern originalists.
Both Alexander Hamilton and Chief Justice John Marshall seemed to assume that the judicial task of deciding whether a law is inconsistent with the Constitution was mostly mechanical. To Hamilton, as he wrote in “No. 78,” judges should only make such a ruling when there was an “irreconcilable variance” between the two. In Marbury, Chief Justice Marshall used as an example of such a case a hypothetical law passed by Congress allowing guilt for treason to be established by one witness even though the Constitution explicitly requires two witnesses.16
Numerous scholars have reviewed pre-Marbury v. Madison state and federal cases to try to ascertain the views of the people at the time on the appropriate deference judges should give to legislative acts. The majority view is that people at the time thought judges should exercise judicial review rarely and only when judges were sure there is a clear inconsistency between a law and the Constitution. For example, Larry Kramer, the former dean of Stanford Law School, canvassed the relevant cases and concluded that judicial review was infrequently exercised and only when the law obviously violated the Constitution.17 Similarly, Professor Sylvia Snowiss reviewed the early cases and other materials and argued that judges at the time thought judicial review would be limited to “the concededly unconstitutional act.”18 One of the leading historians of the Founding Era, Gordon Wood, found that judicial review was “invoked only on the rare occasions of flagrant and unequivocal violations of the Constitution.”19 In addition, the scholar most associated with the view that the Supreme Court should be highly deferential to acts of Congress, James Bradley Thayer, writing in the late nineteenth century, justified his conclusions with historical evidence from the founding period.20
This consensus, however, has been somewhat challenged by Dean William Michael Treanor of Georgetown University Law School.21 Dean Treanor collected and analyzed what appears to be the entire set of cases from 1781–1803 (the year the Court decided Marbury), where state and federal judges exercised judicial review to strike down laws or seriously considered doing so. According to Treanor, prior to Marbury, there were thirty-one cases where a state or federal court ruled a law unconstitutional, and seven more where one judge on a multimember court thought a law unconstitutional.22 After a careful analysis of these cases, Treanor concluded that judicial review was well accepted before Marbury, and that judges were not as reluctant to invalidate all laws as other scholars such as Kramer and Wood contend. Treanor also observed that most of the laws struck down by judges involved matters affecting courts and juries. Outside of these types of cases, according to Treanor, judges were “strikingly deferential” to state and federal laws.23
My review of these cases, the work of other scholars, and other materials from the time lead me to significant agreement with Treanor. Before setting forth why, it is important to remember that recreating what people who lived centuries ago thought about something as important, new, and controversial as the proper occasion for judicial invalidation of laws passed by legislatures is a task fraught with doubt and uncertainty. Moreover, brilliant scholars of different political leanings have looked at the same materials and come away with different conclusions. Nevertheless, some genuinely persuasive observations are possible.
First, despite the Constitution’s silence on the subject, there is strong evidence that the founding fathers intended judges to exercise judicial review. This evidence includes the early cases relied on by Treanor striking down state laws as well as Hamilton’s “Federalist No. 78,” which argues that as a matter of logic and structure judicial review was necessary to the workings of the new Constitution. Additionally, in Marbury, Justice Marshall said that whether judges should strike down laws that are inconsistent with the Constitution is a “question … deeply interesting to the United States; but, happily, not of an intricacy proportioned to its interest. It seems only necessary to recognize certain principles, supposed to have been long and well established, to decide it.”24
Second, judges were more willing to strike down laws than some scholars suggest, but that stance was true only for a limited and narrow category of cases. Most of the decisions Treanor cites involved laws directly affecting courts such as the right to jury trials or the admissibility of evidence. These cases are complicated, and I recommend Treanor’s work to readers interested in the specifics. For present purposes, it is enough to note that these decisions make clear that in the years between independence and Marbury, courts were willing to second-guess legislative judgments, even absent clear inconsistency with constitutional commands, only when the judicial process itself was at issue. In other cases, judges were extremely deferential to state and then federal laws.
One early state case discussed by Treanor is crucial to early understandings of judicial review because of the people involved in the case and their discussion of the proper exercise of judicial invalidation of state laws contrary to state constitutions. The issue in the Case of the Prisoners25 was whether three people who had cooperated with the Crown during the Revolutionary War and convicted of treason were entitled to pardons.26 The state’s treason law did not allow the governor to pardon people for that crime, but it did allow him to suspend the sentence until the general assembly could meet and decide whether a pardon was appropriate. This law required the agreement of both houses of the legislature before a prisoner could receive a pardon. The lower house of the Virginia Assembly (the House of Delegates) had pardoned the prisoners, but the state senate (the Upper House) did not agree. The prisoners’ lawyers argued that the statute requiring both houses to agree to a pardon was inconsistent with the state constitution, which seemed to allow the House of Delegates alone to grant pardons. The court ruled against the prisoners and upheld the law on several different grounds.
The state’s attorney general was none other than Edmund Randolph, who would later be the attorney general of the United States and the secretary of state, as well as an influential figure at the constitutional convention. Although he defended the statute’s validity, he accepted the idea of judicial review a full twenty-one years before Marbury v. Madison. Crucially, however, he also argued that the only proper occasion for its exercise by judges would be in the case of an irreconcilable conflict.27 He advanced numerous arguments to support the idea that the state constitution did not allow one house pardons, but even he recognized, in a later letter to James Madison, that to most lawyers his efforts to reconcile the statute and the constitution “would appear unintelligible.”28
Because of the importance of the Case of the Prisoners, the court invited other lawyers to appear and make arguments. One attorney who accepted was St. George Tucker, who would later be a William & Mary law professor, a federal judge, and the author of a leading constitutional law treatise. He also accepted the notion of judicial review and, like Randolph, expressed the idea that only laws that are “found absolutely and irreconcilably contradictory to the Constitution” shall be “null and void.”29 He went on to say that the statute requiring the consent of the Senate for a pardon was invalid because it was inconsistent with the “spirit” of the state constitution that “the power of pardoning in all cases where it is not given to the Executive is vested in the House of Delegates alone.”30
Treanor relies on Tucker’s use of the word spirit to argue that this important founding father and legal expert did not believe that a clear inconsistency between a law and a constitution was a prerequisite for judicial invalidation of statutes. But even Treanor observes that Tucker concluded his argument by saying that “we may trace an absolute Contradiction – For the Law declared that to be insufficient which the Constitution had before declared fully sufficient … ”31 Although Tucker did not require an absolute contradiction between a law and constitutional text, he did require that kind of contradiction between a law and the constitution even if the plaintiffs’ proof could be supplied by a combination of text and extrinsic evidence. Treanor seems to be confusing the appropriate sources of constitutional meaning with what level of certainty a judge should possess before striking down a law. To Tucker, judges must be sure there is what Hamilton called an “irreconcilable variance” between a statute and the Constitution before judges exercise judicial review, even if that variance can be established by the plaintiff through a combination of text and “spirit.”
This reading of Tucker is consistent with what one of the judges who ruled on the case said about judicial review. Chancellor Edmund Pendleton did not explicitly embrace the idea of judicial review, although he did state that if the legislature went beyond the limits in the state constitution, “it would seem their Act would be void.”32 He did not resolve the issue in this case because he accepted one of the relatively strained arguments made by Edmund Randolph in favor of finding no inconsistency between the pardon law and the state Constitution. However, Pendleton did say the following:
But how far this court, in whom the judiciary powers may in some sort be said to be concentrated, shall have power to declare the nullity of a law passed in its forms by the legislative power, without exercising the power of that branch, contrary to the plain terms of that constitution, is indeed a deep, important, and I will add, a tremendous question … from which … I will not shrink, if ever it shall become my duty to decide it: at present, I am happy in having no occasion to make the decision.33
This is important evidence showing an important founding father believed that, if judges were going to strike down state laws, there must be evidence that the statutes violated the “plain terms” of the state constitution. Moreover, it is not a large leap to conclude that a judge who is not even sure whether judicial review is appropriate in the first place, and says that in any event a law would have to violate the “plain terms” of the Constitution to be declared void, would require strong evidence of absolute inconsistency before invalidating a law.
Treanor observed that Pendleton indicated that the “spirit” of the Constitution, not just its text, may be consulted by judges exercising judicial review.34 Again, Treanor is confusing the relevant sources of judicial review with the quantum of proof a plaintiff must establish before successfully challenging a law as being inconsistent with the Constitution. Even Alexander Hamilton, who articulated the “irreconcilable variance” standard in “Federalist No. 78,” observed that judges had a duty to strike down laws that were inconsistent with the “manifest tenor” of the Constitution.35 This “manifest tenor” could, consistent with prevailing views of statutory interpretation at the time, be established in extreme cases of ambiguity not just by plain text but also by the context of constitutional language. No matter the evidence, however, a judge would need to be convinced of obvious and clear illegality before he could properly exercise the power of judicial review.
Much of Treanor’s lengthy study of these early state court opinions is devoted to establishing that in cases involving judicial power, judges did not require proof of an “irreconcilable variance” between a law and the Constitution. In the one case where the challenged statute did not fall into these categories, the law “was upheld, despite a strong tension between the statute and the relevant constitutional provisions.”36 He then turned to twenty-one federal cases decided between 1787 and 1803. Of the twenty-one decided cases, eighteen involved the power of courts or juries, while two implicated the federal Constitution’s Contracts Clause, and one involved a state constitutional provision. Treanor concluded that the pattern replicated the pre-1787 cases. When the dispute concerned matters involving “the province of the judiciary,”37 courts did not require an irreconcilable variance between the law and the constitution before invalidating the statute. In the cases involving the federal Contract Clause, however, “the challenged statutes were clearly unconstitutional,”38 and in the third case, the court upheld the law. Looking at the same cases, Professor John McGinnis concluded that “there is a very large number of statements that suggest that the obligation of deference was not confined to a particular set of cases and that this obligation was widely known.”39
Dean Treanor’s study suggests that when faced with laws diluting or affecting judicial power, early courts did not exercise deferential judicial review. This pattern is consistent with Marbury v. Madison, the first Supreme Court case to strike down an act of Congress, as the law at issue in that case regulated the original jurisdiction of the Supreme Court. On the other hand, except for only a few cases where state laws clearly transcended federal authority, early courts were strongly deferential to laws that did not pertain to the courts. In sum, as to the universe of state and federal decisions prior to Marbury, I agree with Treanor’s conclusion that “there is evidence … of general deference to a coequal legislature’s substantive constitutional decision making but close scrutiny of that body’s decision making where it affected the judiciary.”40
Do these early cases tell us anything helpful about how the Supreme Court should exercise judicial review today? As a predictive matter, they do not. The Supreme Court has struck down hundreds of state and federal laws over the years. In few of those cases could anyone make a straight-faced argument that the challenged statutes were obviously inconsistent with clear constitutional commands.
An originalist truly concerned with modern judges acting consistently with the original idea of judicial review, however, should be in favor of strong judicial deference to state and federal laws that do not directly involve the judiciary’s power or authority. As discussed in Chapter 4, many Original Originalists such as Raoul Berger and Lino Graglia did favor that form of limited judicial review, but only a minority of modern originalists embrace that approach.
From the middle of the nineteenth century to the early part of the twentieth century, the Court transitioned from the limited type of judicial review exercised by judges in the early cases to the aggressive judicial review practiced by the modern Court. The next section examines how judges and scholars began that slow transformation.
B. Nineteenth-Century Judicial Review
The standard account of the Court’s exercise of judicial review from 1803–1857 is that, although the Court invalidated state laws during this period, it did not strike down a single federal law. If this were true, it would support the idea that, at least as to federal laws, for the first seventy years of our country’s history, the Court exhibited great deference to federal statutes.
Professor Keith Whittington, however, has challenged this traditional account and argued that the Justices were more actively exercising judicial review over federal laws during this period than most historians have suggested.41 One myth he is trying to debunk is that the landmark, and infamous case, Dred Scott v. Sandford,42 decided by the Court in 1857, was not a “bolt from the blue” but instead the result of the Court “gradually over the course of the first half of the nineteenth century, facilitating the goals of national political actors and consolidating the Court’s claim to be able to define the constitutional limits of congressional power. … [T]he power of judicial review [was] politically constructed through the over-time, back-and-forth dialogue between the branches, rather than through one-time, unilateral doctrinal assertions by the Court.”43
Professor Whittington’s evidence that the Court actively reviewed federal laws between Marbury and Dred Scott consists mostly of cases where the justices discussed judicial review but upheld acts of Congress and cases where the Court reviewed laws dealing with the judicial power. The first class of cases are consistent with a deferential approach to judicial review, while the second dovetails with the early cases where judges exercised aggressive review over cases dealing with their own authority. Whittington agrees that Dred Scott was unusual “[i]n that … the Court ruled against congressional power in a high-profile and politically salient case.”44 That observation is crucial to the historical point that Dred Scott, decided 54 years after Marbury, marked the first time that the Supreme Court struck down an important act of Congress unrelated (in part) to the federal judicial power. That it took more than a half-century after Marbury to reach that point is indicative that the founding fathers, and the generation after them, did not believe the Court should play a prominent role in keeping Congress within constitutional bounds absent a clear constitutional violation.
The United States in the 1850s was a bitterly divided country. The Southern states cherished slavery in all its dimensions: political, civil, cultural, and of course, economic. The Northern states were largely, though not completely, in favor of abolition and firmly opposed to allowing slavery in the newly acquired territories. A series of compromises in the preceding decades stalled total unrest, but the 1854 Kansas–Nebraska Act, which allowed settlers to choose slavery or not, undercut those agreements and led to the formation of the new Republican Party and, eventually, the Civil War.45
Between the signing of the Kansas–Nebraska Act and the start of the Civil War, the Supreme Court decided a case that many historians and legal scholars believe to be the “worst atrocity in the Supreme Court’s history” and a “self-inflicted wound that almost destroyed the Supreme Court.”46 The case also generated the first originalist Supreme Court decision overturning an important federal law, though many originalists today believe the opinion misapplied originalism to achieve that result.
The facts giving rise to Dred Scott were not in dispute. Scott was a slave whose master took him to, among other places, the Northwest Territories, a place where the Missouri Compromise had made slavery illegal. The master and slave eventually returned to Missouri, where slavery was legal. Scott argued that he was now a free man because he had visited places where slavery had been abolished.
Scott brought his lawsuit in federal court, where his new owner made two major arguments – one jurisdictional and one substantive. Scott’s suit depended on diversity jurisdiction, which allows citizens of one state to sue citizens of another state. Sandford argued that, Scott being the descendant of slaves, never was and never could be a citizen of Missouri. Sandford also argued that the Missouri Compromise, which outlawed slavery in the Northwest Territories, was unconstitutional because it went beyond Congress’s enumerated federal powers and deprived slave owners of their property (slaves) without due process of law in contravention of the Fifth Amendment.47
In a 7–2 opinion, Justice Taney agreed with Sandford on both counts. He held that Scott never was and never could be a citizen of Missouri because African Americans and their descendants were not considered part of “We the “People” by the ratifiers of the Constitution.48 The Court also held that Congress had taken Sandford’s property without due process of law because Congress lacked the power to prohibit slavery in the new territories.
Although the Court’s holdings have been almost universally criticized by legal scholars,49 for our purposes it is how Justice Taney explained the proper method of judicial review that is most significant. He began by noting that the pursuit of “justice” is not the judicial task:
It is not the province of the court to decide upon the justice or injustice, the policy or impolicy, of these laws. The decision of that question belonged to the political or law-making power; to those who formed the sovereignty and framed the Constitution. The duty of the court is to interpret the instrument they have framed with the best lights we can obtain on the subject, and to administer it as we find it, according to its true intent and meaning when it was adopted.50
Taney tried to establish that, at the time of the founding, African Americans did not have constitutional rights protected by the Constitution. As to the Declaration of Independence’s statement that “all men are created equal,” Taney responded that “it is too clear for dispute that the enslaved African race were not intended to be included, and formed no part of the people who framed and adopted this declaration, for if the language, as understood in that day, would embrace them, the conduct of the distinguished men who framed the Declaration of Independence would have been utterly and flagrantly inconsistent with the principles they asserted. …”51
At the end of his long historical analysis, Taney described an originalist method of judicial review:
No one, we presume, supposes that any change in public opinion or feeling, in relation to this unfortunate race … should induce the court to give to the words of the Constitution a more liberal construction in their favor than they were intended to bear when the instrument was framed and adopted. Such an argument would be altogether inadmissible in any tribunal called on to interpret it. If any of its provisions are deemed unjust, there is a mode prescribed in the instrument itself by which it may be amended; but while it remains unaltered, it must be construed now as it was understood at the time of its adoption … Any other rule of construction would abrogate the judicial character of this court, and make it the mere reflex of the popular opinion or passion of the day. This court was not created by the Constitution for such purposes.52
Taney’s intent was reasonably clear. Even if, by 1857, there was significant sentiment among white Americans that excluding African-Americans from citizenship was immoral and unjust, the Court should not look past the Constitution’s original intent. If that led to injustice, Article 5 provided procedures for amending the document.
Many modern originalists do not take issue with Taney’s method or his description of the proper judicial role. Instead, they argue that he misapplied originalism.53 They point to Justice Curtis, who also applied an originalist approach but reached different conclusions on both of the major issues in the case. Those who believe originalism is the only proper method of constitutional interpretation avoid the stigma of Taney’s originalism by arguing that judges can misapply any theory of interpretation. The problem with Dred Scott, according to originalists, is not that originalism is improper but that in the wrong hands, like any theory, it can be used by judges to reach bad results.
These theorists have a valid point. As Professor Mark Graber has argued, no “prominent approach to the judicial function compels any result” in Dred Scott.54 Regarding both of the major issues in the case, the facts and history were contested enough at the time to justify both the majority and dissenting opinions. The almost universal condemnation of the case flows from originalists claiming that Taney misapplied history and from living constitutionalists that Taney did not properly consider contemporary standards of morality and humanity.55 Today, all we can agree on is that the result in Dred Scott is horrific by our modern standards.
Still, Dred Scott provides important lessons about today’s originalism debates. First, Taney’s description of the judicial role as being separate from issues of justice, like all such statements, is misleading. Although Taney may not have been a strong proponent of slavery, his personal views on property rights, American politics, and the difficult regional conflicts at the time, certainly played a major role in his decision.
Second, one of the important critiques leveled by non-originalists against originalism is that in most litigated cases historical sources cannot constrain judicial decision making.56 Dred Scott starkly makes that point. Even though the litigation developed only about seventy-five years after the founding, the justices and the people at the time strongly disagreed about the best reading of history. In other words, a judge concerned exclusively with text and history could have ruled for either party under the legal standards and historical accounts of the day.
Finally, Dred Scott dramatically illustrates an important theme about constitutional litigation that runs throughout this book. Whether the constitutional issue is abortion, affirmative action, campaign finance reform, free speech, freedom of religion, federalism, separation of powers, or any other frequently litigated constitutional law issue, the applicable text is usually so imprecise, and the history of the relevant provisions so unclear, that no theory of constitutional interpretation, with the exception discussed later, can meaningfully restrain Supreme Court justices from imposing their unique perspectives on constitutional law.57 As I have previously documented at length, in virtually every corner of litigated constitutional law, the imposition of the justices’ personal values has been more important than application of text, history, and original meaning.58 The only theory of interpretation that could significantly limit judicial discretion is one of extreme deference to the elected branches. Only by employing such deference can words and phrases like “free exercise,” “equal protection,” and “due process” lead judges to a principled method of constitutional interpretation where in many, if not most, cases, preexisting law plays a primary role. Only with such deference does originalism even make sense given the grave difficulties historians, much less judges, have in trying to recreate the past. Those difficulties get harder, not easier, as time moves on, and society changes in dramatic ways the founders never anticipated. How to apply a fixed Constitution to such changes, as discussed later, is one of our most difficult and controversial constitutional law problems.
C. Constitutional Change
In the second half of the nineteenth century, the US population moved west as new forms of transportation and technology triggered economic expansion. Congress legislated at an accelerated rate creating new national agencies with regulatory power. With the new economy and laws came legal and constitutional challenges brought by plaintiffs representing diverse economic interests. In 1900, just a little more than a century after the ratification of the Constitution, Professor Arthur W. Machen wrote a two-part law review article discussing the relationship between a fixed Constitution and an ever-changing society.59 He began his groundbreaking article this way:
As the period of the formation of the American Union becomes more and more remote, it becomes constantly more important to inquire to what extent the decision of a question of federal constitutional law may properly be affected by the many changes in language, customs, morals, and in individual and national environment which have taken place since the adoption of our fundamental law. … Commerce, instead of being conducted by stage-coaches and sail-boats, is carried on by railways, telegraphs, and ocean liners. Ideas of morality have changed: lotteries and dueling, once regarded as praiseworthy, are now thought pernicious and immoral. The effect of all these changes upon our system of constitutional law is surely an interesting and important matter for legal inquiry… The present paper deals with the problems which arise when a constitution, the letter of which remains unchanged, is to be applied by the courts to an altered state of facts.60
After framing the issue so starkly, Professor Machen asked whether “it [is] ever possible to justify a departure from the original intention? Can the Constitution be changed, silently and without formal amendments?”61 He addressed this question by distinguishing between two different schools of constitutional interpretation. One school, the “strict and literal constructionists,” generally looked only to the “dictionary meaning” of the Constitution’s words to discover the intentions of the framers, while the other school, the “broad constructionists,” advocated looking for the “actual intent” of the framers in whatever way possible, sometimes giving a “forced or ungrammatical” meaning to the Constitution’s words.62 Although they employed different means, both schools agreed that, if ascertainable, the framers’ intentions, as manifested in the original text, were controlling.
Professor Machen considered whether there were any exceptions to the general rule that the framers’ intentions, if discoverable, must govern constitutional interpretation. He summarized the views of those who believed that significant societal change justified evolving constitutional meanings. According to these scholars, “[t]o follow out precisely in all cases the will of men who lived over a century ago may, in certain contingencies, from the standpoint of policy, be extremely undesirable.”63 The Constitution, the supporters of this view argued, was intended by the framers to be “elastic and adaptable to changed conditions,” and it must be “a living, growing organism, capable of adapting itself to all the multiplex conditions in which the nation may be involved.”64 The framers could not have intended that a political instrument designed to “endure through all time should always bear the same construction.”65 The Constitution “is not dead but living.”66 Machen appears to be the first person to use the terminology “living” and “dead” constitutions in a law review article.
Professor Machen at first rejected these arguments for a living Constitution. He argued that if judges could evade the intent of the framers for reasons of policy and expediency, the Constitution would no longer be binding law. He claimed that there is no “middle ground” between following the framers’ intentions and deviating from those intentions for policy reasons. Although judges following the original meaning of the Constitution might hamper the operations of the government, the alternative would allow the judiciary to alter the Constitution and place the courts above the Constitution. That result would jeopardize our system of government and threaten the advantages of being governed by a “fixed organic law.”67
Machen conceded that his discussion assumed that judges could ascertain the framers’ intentions. He knew that in many cases those intentions would be unclear because “imperfection and vagueness of human language [and] the difficulty of placing ourselves in the position of men who lived so long ago” causes great difficulty for “the interpreter of the Constitution.”68 In such cases, Machen suggested, judges should rely on practical rules of construction, and legislative and administrative practice, to decide constitutional issues. Even though he did not specifically identify such practices, Machen nevertheless warned judges not to use notions of expediency to decide difficult legal questions. Although he recognized a judge will “almost inevitably be unconsciously influenced by his knowledge of the immediate ill effects which a theoretically correct judgment might produce,” he hoped that judges would ignore policy considerations that the framers would not have accepted.69 Otherwise, judges might reach a different interpretation of the language than would a court sitting immediately after the founding, and that Machen argued, judges should never do.70
In the first part of his article, Machen sounds like many modern originalists. He urged judges to use all available tools to discover what the words of the Constitution meant at the time they were written and argued that judges should ignore contemporary policy considerations when determining those intentions. If those intentions were undiscoverable, standard rules of construction should guide constitutional decision making. Contemporary originalists would find little to complain about in this advice to judges.71 As we will see, however, Part II of Professor Machen’s article undercuts much of his reliance on originalism and shows that he embraced living constitutionalism as his preferred method of constitutional interpretation.
Professor Machen began the second part of his article with the acknowledgment that, even when judges apply the rule that the original intentions of the framers control constitutional interpretation, it “does not follow that an act which was unconstitutional one hundred years ago must necessarily be so held today.”72 Although the identification of the Constitution’s meaning by judges must not change, the validity of legislative acts often turns on the specific factual context of the case, which may vary from one generation to the next. According to Professor Machen:
The separation of the law from the facts is a difficult but transcendently important task. For while denying in the most unqualified terms the notion that the Constitution is capable of a varying construction, we may often be swayed by the same arguments advanced in favor of that heresy, and even reach the same results, but in a perfectly legitimate way, simply by a careful discrimination between matters of law and fact. The law of the Constitution remains forever unchanging: the facts to which it must be applied are infinitely various.73
Professor Machen provided as an example of this thesis the case of margarine. He suggested that a law passed at the behest of margarine sellers in the year 1900 forbidding the sale of butter might well be struck down by the courts as an arbitrary denial of due process of law. But if the facts changed and people began to prefer margarine to butter, and people were now concerned that sellers of butter were trying to pass off that product as margarine, then on “those facts … the legislature might constitutionally prohibit the manufacture and sale of butter … just as acts absolutely forbidding the sale or manufacture of oleomargarine are now … upheld.”74 In that circumstance, “the construction of the Constitution would not have varied. The same rule of constitutional law would be applied, the same definition of ‘due process’ would be given. It is the facts which would have changed – the interpretation of the Constitution – would be still unaltered.”75
Machen’s suggestion that judges in different eras might reach inconsistent results in similar or even identical cases by carefully parsing facts from law suggests that his reliance on the original intentions of the framers is stylistic not substantive. In his example given earlier, the application of the phrase “due process of law” to a statute prohibiting the sale of butter leads to a legal result in one case but a contrary outcome in another because society changes. Whether we label that a change in “meaning,” which Machen denies, or a change in application of law to facts makes no difference to the litigants, the country, or the rule of law. The result is the same.
Machen’s other example further illustrates the point. He questioned the Supreme Court’s decision in Brass v. Stoeser,76 where the Court held that a grain elevator in a small town was subject to reasonable regulation because of a prior case involving similar elevators in New York City and Buffalo. The Court rejected the plaintiff’s argument that the facts of its case were different because of the small-town nature of its business, on the basis that the plaintiff’s argument raised “purely legislative” considerations.77 Machen disagreed with that reasoning, arguing that individual factual circumstances can and should control the constitutionality of laws like the one at issue in Stoeser because the “habits, manners, opinions and needs of the people of the several states are so widely divergent that what would be arbitrary in one state at one time may, at the same time in another state, or at another time in the same state, be harmless and even beneficent.”78
Machen conceded that these kinds of factual distinctions are “more legislative than judicial,” and that this kind of analysis “opens up to the courts many matters unsuited for judicial discussion.”79 Machen argued, however, that American judges must realize that many problems of government that other countries leave to legislatures and other elected officials are submitted here to federal judges.80 Put differently, in many if not most constitutional cases, just looking for the original meaning of the relevant constitutional text will not provide clear enough guidance to judges for them to avoid close, fact-based inspection. Relying on original meaning is nice as a theoretical matter, but for real judges deciding actual cases, they must do much more work to resolve cases.
Professor Machen accepted the hard reality that changed circumstances and new technologies make constitutional decision making often dependent on difficult interpretative questions. For example, he asked whether the Eighth Amendment’s prohibition on “cruel and unusual punishments” meant “unusual when the amendment was adopted [in 1791], or unusual when the punishment is inflicted.”81 Machen did not resolve this question. He noted that all of “the familiar arguments in favor of an ‘elastic constitution’ may be urged in support of that construction [which tests constitutionality as of the time the punishment is imposed]. The fact that the Constitution was intended to endure perpetually, the importance of leaving the legislature … free to adopt such measures as the sentiment of the people may permit or require – these are legitimate reasons for interpreting ‘unusual’ to mean unusual when the penalty is exacted.”82 Professor Machen noted that there were counterarguments, as well, and concluded “either interpretation is permissible, and that either may be adopted without conflicting with the sound theory of constitutional construction; and that the same thing is true in other similar cases.”83
This concession from Machen, that the Eighth Amendment’s original meaning was that judges might have to determine what are cruel and unusual punishments according to contemporary considerations, undercuts much of his originalist sounding rhetoric. If the meaning of “cruel and unusual” can change over time, why not the meaning of “freedom of speech,” “free exercise of religion,” “liberty,” and “equal protection”? The framers were smart men who chose their words with care. When they wanted to be precise, such as mandating the president be thirty-five, or that there must be two senators from every state, they knew how to be precise. When they used vague and elastic language, they certainly must have known that judges would have great discretion applying that text to varying and changing circumstances. In fact, as we will see in Chapter 5, this method of constitutional interpretation is exactly the kind of “originalism” advocated by many twenty-first-century originalist scholars.84 However, as we will also see, this form of “originalism” is not materially different in practice from non-originalism or what has been called “living constitutionalism.”85
Professor Machen’s extraordinary (for its time) article is still relevant to contemporary originalism debates. Many years later, Justice Scalia, Laurence Tribe, and Ronald Dworkin engaged in a similar debate about originalism generally and the Eighth Amendment specifically.86 It is far from clear whether their discussion illuminated the issues any better than Machen, who wrote his two-part article three-quarters of a century earlier.87
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Originalism’s Path
Just what our forefathers did envision, or would have envisioned had they foreseen modern conditions, must be divined from materials almost as enigmatic as the dreams Joseph was called upon to interpret for Pharaoh.
Justice Robert Jackson1
A. Judicial Review: 1865–1950
From the end of the Civil War to the beginning of the twentieth century, the Supreme Court’s most notable constitutional law cases, with a few exceptions, involved the rights of African Americans. Although the Court started down this path by interpreting the Fourteenth Amendment to invalidate a state’s exclusion of blacks from juries,2 the Justices soon reversed course and prevented Congress from ending segregation in places of public accommodations, and then rubber-stamping state-required segregation.3 During this time, the Court did exercise judicial review in a few other notable cases such as striking down state laws that interfered with interstate commerce, invalidating the federal income tax (a decision eventually reversed by the Sixteenth Amendment), and as discussed in Chapter 9, first prohibiting and then allowing Congress to make paper money legal tender. Overall, however, the Supreme Court did not overturn legislation on a frequent basis during the second half of the nineteenth century.
The Court’s deference to state and federal statutes began to change as our nation moved westward and new laws were enacted to govern the growing economy. Starting around the turn of the century, the Court started to exercise aggressive judicial review on a consistent basis for the first time. The case that symbolizes this period of American jurisprudence is Lochner v. New York.4
New York law comprehensively regulated the bakery industry, including limiting the number of hours bakery employees could work to sixty in a week and ten in a day.5 Historians dispute exactly why the law was enacted, but most agree it was a combination of progressive sympathy for bakery workers and rent-seeking pressure from large bakeries and unions feeling competition from small bakeries in which immigrants were willing to work long hours for little pay.6 The New York legislature passed the statute unanimously.
The majority struck down the maximum hours section of the law, holding that it had no reasonable relationship to the health or safety of either bakery employees or the public and because “clean and wholesome” bread “does not depend upon whether bakers work ten hours per day or only sixty hours per week.”7 The Court also worried about the slippery slope of this kind of protectionist legislation because if the hours of bakery workers could be limited, so could the hours of “doctors, lawyers, scientists, all professional men, as well as athletes and artisans.”8 The Court concluded by holding that New York’s law was “an illegal interference with the rights of … both employers and employees, to make contracts regarding labor upon such terms as they may think best.”9 The constitutional provision the justices cited to strike down the law was the Fourteenth Amendment’s command that no state deprive any person of “life, liberty or property without due process of law.”10
Justices Harlan and Holmes dissented, arguing that the majority should have been much more deferential to the New York legislature. Holmes famously said that different economic experts might hold conflicting views concerning the benefits of the New York law and, more importantly, the Constitution “is not intended to embody a particular economic theory, whether of paternalism … or laissez faire.”11 Holmes concluded that “the word ‘liberty,’ in the Fourteenth Amendment, is perverted when it is held to prevent the natural outcome of a dominant opinion, unless it can be said that a rational and fair man necessarily would admit that the statute proposed would infringe fundamental principles as they have been understood by the traditions of our people and our law.”12 Holmes did not think the law violated such principles.
The most interesting aspect of Lochner for our purposes is that the Court spent no time discussing the original meaning of the Fourteenth Amendment’s Due Process Clause. Instead, the justices simply reasoned that, given the importance of freedom of contract, New York’s justifications for the law were not constitutionally sufficient. There is nothing originalist or textualist about the opinion.
Over the next thirty years, the Court struck down hundreds of state and federal laws dealing with workers’ rights, unions, and safety conditions in factories and other places of employment. In one of these cases, Hammer v. Dagenhart,13 Congress used its power to regulate “commerce among the states,” to prohibit companies who employed child labor to send their goods across state lines. At the time, large numbers of children were working long hours in terrible conditions throughout the United States. Although this federal law was literally a regulation of “commerce among the states,” the Court struck it down without citing any evidence concerning the original meaning of the commerce clause, other than taking out of context snippets from a few of Chief Justice Marshall’s early opinions.
For roughly thirty years, the Supreme Court blocked progressive state and federal laws while often failing to point to ratification-era evidence to support their judgments.14 During this same time, however, many of the justices paid lip service to their alleged responsibility in constitutional cases to finding the original intent of the text at issue. Statements like these by Justice Brewer were common: “To determine the extent of the grants of power, we must, therefore, place ourselves in the position of the men who framed and adopted the Constitution and inquire what they must have understood to be the meaning and scope of those grants.”15 Similarly, in a famous dissent, Justice Sutherland argued that “the meaning of the Constitution does not change with the ebb and flow of economic events.”16 Despite these protestations, however, the justices rarely relied on originalist evidence to reach their legal conclusions.17
After the Great Depression plunged the country into economic turmoil, and the Court invalidated a few of President Franklin Delano Roosevelt’s early New Deal efforts to improve the economy, the Court entered a crisis stage leading the president to make his famous Court packing threats. Around the same time, Justice Owen Roberts changed his mind on several key issues, and after a few Justices retired or died, and Roosevelt appointed more justices, the Court stopped striking down economic legislation. How this dramatic shift occurred plays an important role in the history of the country and the Court,18 but its relevance, for our purposes, is the direction the Court adopted after it stopped striking down economic legislation.
Once the Court abandoned any pretense of seriously reviewing economic laws governing the workplace, the justices issued a decision in 1937 that eventually formed the basis of a different kind of aggressive judicial review. The issue in United States v. Carolene Products19 was whether Congress could prohibit the interstate shipment of “filled” milk. As the Lochner era had ended a few years earlier, the justices had no trouble holding (in a relatively short opinion) that the law easily passed the Court’s now deferential “rational basis” test. The issue of whether the milk presented any safety issues for the public was “at least debatable” and therefore a “decision … for Congress” not the Court.20
In what has become the most famous footnote in the history of the Supreme Court, the justices suggested that they might not apply the same degree of deference to all state and federal laws:
There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten amendments, which are deemed equally specific when held to be embraced within the Fourteenth … It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny … Nor need we enquire whether similar considerations enter into the review of statutes directed at religious … or racial minorities … [or] whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.21
In this footnote, the justices signaled that laws affecting the political process, religious and racial minorities, and specific rights enumerated in the first ten amendments might trigger more aggressive judicial review than ordinary economic legislation. Eventually, the justices of the Warren and early Burger Courts engaged in exactly that kind of decision making igniting political and legal disputes that are still with us today. Interestingly, the justices did not cite any originalist or historical evidence to justify the potentially more searching review of noneconomic rights mentioned in Carolene’s famous footnote. Given this dramatic shift, it is important to take stock of the jurisprudential playing field that contributed to this radical change in legal philosophy.
Professor Jacob tenBroek, writing in 1938 and 1939, authored a five-part series of law review articles in the California Law Review comprehensively discussing the role original intent (what we now call original meaning) had played and should play in constitutional interpretation.22 These articles shed light on the constitutional interpretation debates circa 1939 and provide valuable insight into how the Court’s use of originalist materials was viewed by some scholars at that point in our country’s history. These articles are also important because they are vintage pieces of “Legal Realism,” a doctrine that emerged among some judges and scholars in the 1920s and 1930s. Before turning to tenBroek’s analysis, a summary of legal realism is necessary to put his important work in the proper perspective.
Justice Oliver Wendell Holmes was one of the early intellectual leaders of the legal realist movement, believing that most difficult cases involve “a conflict between two social desires [where] judges are called upon to exercise the sovereign prerogative of choice.”23 Holmes didn’t think that prior legal rules decided cases as much as the justices’ personal, social, and political views. Along with leading academics such as Jerome Frank and Karl Llewellyn, the realists argued that Supreme Court decisions reflected judgment not logic. In his book, Originalism in American Law and Politics, Professor Jonathan O’Neil summed up the legal realist movement this way:
The core claim of the realists was that in deciding cases judges responded primarily to the facts and reached a result based on what they thought was fair and right – decisions were not motivated or constrained by the legal reasons or the constitutional text … Furthermore, analogical reasoning, statutory interpretation, and facts themselves were often too indeterminate to resolve a case.24
The legal realists disagreed with the constant assertions by Supreme Court justices that text, history, and precedent were the only appropriate sources of constitutional law. Karl Llewellyn wrote that the aggressive use of the due process clause to strike down economic laws was just the “enforcement of the majority’s ideal of government-as-it-should-be.”25 Some scholars believe that the Lochner line of cases “gave birth to the realist movement.”26 Professor tenBroek, a realist himself, applied this mind-set to offer a devastating critique of historical and formalist based methodologies.27
In the first four parts of his series, tenBroek showed through a detailed historical analysis of judicial decisions from the founding through the New Deal that Supreme Court justices sometimes used ratification-era sources to support their legal conclusions, but often they didn’t. TenBroek discussed the justices’ use of the 1787 convention debates, The Federalist Papers, the decisions of the first few Congresses, and early Supreme Court decisions and observed that the Court’s use or nonuse of these inherently elastic and mostly indeterminate historical sources depended on the specific results the justices wanted to reach.28
In his fifth article, tenBroek added to this detailed historical analysis two assumptions he said the Justices often claimed to adhere to when resolving constitutional questions: (1) judges should “abandon” contemporary perspectives in deference to the “vantage point” of the people living when the Constitution was adopted; and (2) the original meaning of the Constitution does not change.29 To tenBroek, however, the idea that the Constitution has a fixed meaning that modern judges do not change was not an accurate description of constitutional law. He argued that originalism inverts how judges decide cases. Judges don’t delve deeply into an array of historical sources “uninfluenced by outside considerations and entirely unprejudiced by predilections and biases.”30 In fact, “[n]othing could be further from the facts!”31 Instead, the justices use “independent judgment” and “reasoning processes” to support the “conclusion the Court wishes to reach.”32 Constitutional questions, tenBroek argued, are “as much studies in personnel and in judicial psychology as they are problems in law.”33
Even if the justices looked in good faith for answers to hard cases in the original meaning of the Constitution, tenBroek argued, the search would be mostly fruitless. The convention and ratification debates are “too particular, ungeneralizable and superficial” to be truly helpful, and the “history of the times too vague” to resolve difficult modern problems.34 Considering the difficulty of ascertaining what people who lived long ago thought about issues they could not foresee, the doctrine of originalism “falsely describes what the Court actually does.”35
TenBroek also argued that the meaning of the Constitution changes all the time in the hands of judges and justices (as he thought it should to keep up with modern conditions). Pointing to the reversal of numerous Lochner-type cases by the post–New Deal Court, tenBroek observed that these “changes in the meaning of the Constitution did not result from altered judicial views as to the original intent; they came rather from a different prevailing attitude in the Court with respect to economic, social, and political policy.”36
Although the search for the original meaning of the Constitution should, where possible, be one factor in hard cases, tenBroek suggested many other equally important considerations should be used by judges wrestling with difficult constitutional issues. These factors include the court’s view as to “justice, expediency, policy, social need, economic and political theory, and ultimate consequences.”37 But, most important, “questions should be considered in the light of present day conditions as they actually exist, not in the near darkness of the world as it surrounded the framers …”38
TenBroek also addressed the theory, often articulated by modern-day originalists, and employed back then by Supreme Court Justice Sutherland, that the “provisions of the Federal Constitution, undoubtedly, are pliable in the sense that in appropriate cases they have the capacity of bringing within their grasp every new condition which falls within their meaning. But, their meaning is changeless; it is only their application which [changes].”39 TenBroek responded that the “meaning of terms cannot be changeless.”40 His point was that in determining what new conditions fall within the meaning of constitutional text, “the Court is defining [its] meaning, and by including or excluding new referents, changing [its] meaning.”41 The examples of these kinds of constitutional changes could fill a casebook, and I detail many of them in Chapters 8 and 9.
TenBroek ended his article by pointing out that written Constitutions, if they are to last, must adapt to changing times, and the justices, perhaps implicitly, know they must also keep up with those times. What justices shouldn’t do is pretend answers to hard constitutional questions can be gleaned from centuries past: “[T]he very realism of the doctrine of constitutional adaptability makes the intent theory of constitutional interpretation, with its dogma of organic immutability and its retrogressive aspects, with its misapprehension of the facts of judicial operation and with its weakness of theory, one of the fundamental doctrinal fallacies of the Supreme Court of the United States.”42
By the time tenBroek’s articles were published in 1939, Legal Realism had taken hold among many judges and scholars, and just a few years later, the justices who had spent almost a quarter century striking down economic legislation (with barely a nod to originalist sources) were dead or retired. For the next fifteen years or so the Court did not strike down many state or federal laws. Two landmark cases in the early 1950s, however, would forever alter the history of the Court and the country, and one of them would help usher in another era of aggressive judicial review of state and federal laws.
B. Judicial Review – 1952–1972
1. The Steel Seizure Case43
In 1950, President Harry Truman ordered the US military into an armed conflict in support of South Korea’s fight against North Korea. The Korean War was the first time an American president entered a major military conflict without congressional authorization (as seemingly required by Article I, Section 8).44 Subsequently, Congress passed statutory initiatives supporting and funding the war, although it never passed a formal Declaration of War.45
In 1952, after efforts to settle a nationwide steel strike had failed, Truman issued an Executive Order directing the Secretary of Commerce to seize privately owned steel mills and keep them operating. This Executive Order was drafted as a “military imperative.”46 The Order emphasized that that (1) “American fighting men … are now engaged in deadly combat with the forces of aggression in Korea”; (2) needed weapons and materials “are produced to a great extent in this country, and steel is an indispensable component of substantially all of such weapons and materials”; and (3) a steel strike “would immediately jeopardize and imperil our national defense … and would add to the continuing danger of our soldiers, sailors, and airmen engaged in combat in the field.”47
The Supreme Court expedited its hearing in the case after a lower court judge enjoined the Executive Order. The Solicitor General of the United States, arguing on behalf of the Order, made a passionate plea saying that the country was at war (even if undeclared), and the president was attempting to prevent a “national catastrophe.”48
Truman argued that he had the authority to seize the mills under his Article II powers as commander-in-chief, the president’s inherent executive authority, and the president’s powers to deal with an emergency. The steel mill owners responded that there was no dire need for the seizure, and that Truman should have used the national labor laws to deal with the strike instead of seizing private property.
Just two weeks after the arguments, the justices issued their decision holding that the president did not have the authority to take over the steel mills.49 Justice Black wrote the opinion of the Court, but there were five separate concurring opinions, and three justices dissented. Parsing all six of the justices’ separate opinions holding that Truman acted illegally shows that the main points were that the Executive Order constituted lawmaking, which is the sole province of Congress; that the president doesn’t have inherent executive powers other than those specifically enumerated in Article II; that the president’s commander-in-chief authority did not apply outside the “theater of war”; and that the president’s emergency powers, if any, did not reach this situation.
The three dissenting Justices argued that Congress had authorized the Korean military actions through laws funding it, that the president could seize the mills under his authority to faithfully execute those laws, and that the president had the authority to protect our troops under his powers as commander-in-chief. The dissent also noted that Truman explicitly said he would rescind the Order if Congress asked him to, which reduced fears of executive tyranny.50
Justice Jackson’s concurring opinion, which is the one that has stood the test of time and is by far the most important, set up the now classic framework for evaluating the president’s authority. If the president acts at Congress’ behest, there is a strong presumption in favor of the president; if he acts in direct contravention of Congress, there is a strong presumption against his action; and if Congress has not spoken, the decision will depend on “the imperatives of events and contemporary imponderables.”51 Jackson decided that Truman’s Order directly contravened the federal labor laws (a controversial opinion, given the text of those laws were silent on the issue), and that the president didn’t have any statutory or constitutional authority to seize private property.
The Court’s Steel Seizure decision was a dramatic and powerful exercise of judicial review. The president of the United States argued that there was a military emergency and that, absent his actions, our troops would face imminent harm. Truman also agreed to abide by any congressional action on the matter, reducing the risk of runaway presidential power. Nevertheless, the justices invalidated the Order and prevented the president from taking what he thought was necessary military action. Two leading scholars on separation of powers have observed that the fact that “the Justices went so decisively against presidential power, in the middle of a war, came as a surprise to many … After all, the Court was comprised of Roosevelt and Truman appointees and the entire decisional trend for fifteen years … had been in the direction of the aggrandizement of the powers of the president.”52
The implications of Steel Seizure for constitutional law and the Court’s power of judicial review are many. For the purposes of this book, however, there is one major aspect of the decision that is of overriding importance. In an important, if not the most important, judicial decision in American history overriding a presidential decision (in time of war, no less), there is little originalist discussion in the opinions making up the majority’s view that the president acted unlawfully. One scholar has argued that “in Youngstown’s shadow, there is exceedingly little room for foreign affairs originalism in any form.”53 Another commentator has argued that Justice Jackson’s concurrence, the most important of the six opinions in the case, is “among the most anti-originalist opinions in the modern canon.”54 There is strong evidence for this conclusion in Justice Jackson’s clear rejection of the idea that the issues in the case could be resolved by an originalist approach:
Just what our forefathers did envision, or would have envisioned had they foreseen modern conditions, must be divined from materials almost as enigmatic as the dreams Joseph was called upon to interpret for Pharaoh. A century and a half of partisan debate and scholarly speculation yields no net result but only supplies more or less apt quotations from respected sources on each side of any question. They largely cancel each other.55
As Professor Steve Vladeck points out, Jackson’s opinion was later adopted by the Supreme Court as the “‘the accepted framework for evaluating executive action in this area.’ Thus, the methodology adopted by the Supreme Court to resolve separation-of powers conflicts, particularly in cases implicating ‘foreign affairs,’ was one hostile to originalism in both its conceptualization and its implementation.”56
When invalidating what the president thought was an essential reaction to a military emergency, the Supreme Court of the United States did not pause to reflect on the original meaning of the Constitution, even after fifteen years of quite limited judicial review. Just two years later, the Court would hand down a historic civil rights decision and would again reject the relevance of originalist evidence to the resolution of hard constitutional questions.
2. Brown v. Board of Education
In 1954, there were two Americas, one white and one black. Racial discrimination was prevalent throughout the nation. In many parts of the country, not just the deep South, African Americans had to endure not only the indignity of separate schools, hotels, and restaurants, but also, depending on the state, separate parks, water fountains, sports fields, public libraries, prisons, and even telephone booths.57 Although the word is not often associated with the United States, there was in much of our country a system of racial apartheid.
To fully understand how this evil came to an end, we must first see how it began. Both at the beginning, and at the end, of the period known as Jim Crow, the Supreme Court played a major role.
After the Civil War, the United States ratified the Thirteenth, Fourteenth, and Fifteenth Amendments to the Constitution. The Thirteenth ends slavery while the Fifteenth makes it illegal to deny anyone the right to vote on the basis of race. The Fourteenth Amendment prohibits the states from denying anyone “life, liberty or property without due process of law,” the “equal protection of the laws,” and the “privileges or immunities of citizenship.” Congress was expressly given the power to enforce these provisions through “appropriate legislation.” There is consensus among scholars, historians, and judges that the central purpose of all three Amendments was to reverse the Dred Scott decision and give African Americans full rights of citizenship, even if there were (and are) debates over which rights were intended to be protected.
Ten years after the Civil War ended, Congress passed a law purporting to end private racial discrimination in hotels, restaurants, and other places of public accommodations.58 The statute was partly a reaction to the early efforts of white supremacists to create a segregated society in many parts of the country. The Supreme Court, however, in the unfortunately titled Civil Rights Cases,59 overturned the law on the basis that the Fourteenth Amendment only allows Congress to restrict official state action and that “[i]ndividual invasion of individual rights is not the subject-matter of the amendment.”60 There was little originalist analysis in the opinion, though the majority did rely on the text of the Fourteenth Amendment to argue it was limited to correcting official government action. The decision was relatively brief, with only Justice Harlan dissenting. His main point was that “in every material sense … railroad corporations, keepers of inns and managers of places of public amusement are agents or instrumentalities of the State, because they are charged with duties to the public, and are amenable, in respect of their public duties and functions, to governmental regulation.”61 One key to understanding the difference between the majority opinion and Justice Harlan’s dissent is found in Justice Joseph Bradley’s private diary (he wrote the majority opinion), which said that “depriving white people of the right of choosing their own company would be to introduce another kind of slavery.”62
Historians generally agree that, even if the Court had upheld the Civil Rights Act, most of the South would have ignored the decision, and Congress would not have had either the resources or political will to enforce the Court’s judgment. Although that account is likely true, even a largely symbolic Court decision against segregation could have had major effects later (as we will see is true with Brown v. Board of Education) and might have made it harder for Jim Crow to take effect so swiftly, so dramatically, and for so long.
After stopping Congress’s efforts to prevent segregation, the Court eventually compounded the problem by rubber stamping state laws requiring segregation. In Plessy v. Ferguson,63 decided in 1896, the Court upheld a Louisiana law requiring separate accommodations for white and black railroad passengers. The statute also said the compartments had to be “equal,” but of course no one then or now believed that to be the case. The lawsuit was brought by Homer Plessy, who was 7/8 white, in association with the railroad, which also opposed the law.64
Justice Henry Billings Brown wrote for a 7–1 majority that the law did not violate the Fourteenth Amendment’s equal protection clause because whites and blacks were treated equally by the law, which was not “unreasonable, or more obnoxious to the fourteenth amendment than the acts of congress requiring separate schools for colored children in the District of Columbia.”65 Just a few years before the Court would apply strict review to economic legislation in Lochner and other cases, the Court applied deferential review to a case involving racial classifications. To make matters worse, in language that would become infamous, the Court ruled that the required separation of whites and blacks did not “stamp the colored race with a badge of inferiority” and “if one race be inferior to another socially, the Constitution of the United States cannot put them upon the same plane.”66
In one of the more famous dissents in Supreme Court history, Justice Harlan took issue with virtually the entire majority opinion. The most important paragraph of his opinion would eventually form the basis for modern debates over affirmative action and other race-conscious remedies used by the states and federal government in modern times to overcome our country’s racist past:
[I]n view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here. Our Constitution is color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law … It is therefore to be regretted that this high tribunal, the final expositor of the fundamental law of the land, has reached the conclusion that it is competent for a State to regulate the enjoyment by citizens of their civil rights solely upon the basis of race.67
Although few today would take issue with the egalitarian sentiments in Justice Harlan’s opinion, two important caveats are in order. First, no other justice shared his dissent, and it is likely that his views represented a distinctively minority opinion in 1896, and not just in the Deep South. Second, Harlan’s words immediately preceding this paragraph aren’t quite as wonderful: “The white race deems itself to be the dominant race in this country. And so it is, in prestige, in achievements, in education, in wealth and in power. So, I doubt not, it will continue to be for all time, if it remains true to its great heritage and holds fast to the principles of constitutional liberty.”68
Plessy had an almost immediate and terrible effect on race relations in America. Many states passed laws requiring separate facilities for whites and blacks.69 After the decision, “segregation became even more ensconced through a battery of Southern laws and social customs known as ‘Jim Crow.’ Schools, theaters, restaurants, and transportation cars were segregated. Poll taxes, literacy requirements, and grandfather clauses not only prevented blacks from voting, but also made them ineligible to serve on jury pools or run for office.”70
It was not until 1954 that the Supreme Court ruled legal segregation unconstitutional. The landmark case Brown v. Board of Education,71 did not, however, come out of nowhere. Starting in the 1930s, the NAACP, led by Charles Hamilton Houston and Thurgood Marshall, came up with a strategy to challenge the “separate but equal” doctrine in institutions of higher education.72 From 1936 to 1950, the NAACP successfully challenged several all-white law schools and graduate programs.73 Eventually the NAACP decided the time was right to challenge segregated public elementary and secondary schools, a much more daunting task. Brown v. Board of Education was actually five separate challenges to segregated schools in different parts of the country.74 It was first argued in the 1952–1953 term, but the justices couldn’t reach a decision and held the case over until the next year. They asked the parties to file further briefs on an additional five questions relating to whether the ratifiers of the Fourteenth Amendment would have thought segregated schools violated the Constitution. Before the case was re-argued, however, Chief Justice Vinson passed away, and Earl Warren, the ex-governor of California, was appointed chief justice. Many scholars believe Warren was primarily responsible for the Court’s eventual unanimity in overturning “separate but equal.”75
The Court’s decision in Brown is only ten pages long. There were no concurrences or dissents. The Court clearly, categorically, and emphatically rejected an originalist approach to the case:
Re-argument was largely devoted to the circumstances surrounding the adoption of the Fourteenth Amendment in 1868. It covered exhaustive consideration of the Amendment in Congress, ratification by the states, then existing practices in racial segregation, and the views of proponents and opponents of the Amendment. This discussion and our own investigation convince us that, although these sources cast some light, it is not enough to resolve the problem with which we are faced. At best, they are inconclusive … In approaching this problem, we cannot turn the clock back to 1868 when the Amendment was adopted, or even to 1896 when Plessy v. Ferguson was written. We must consider public education in the light of its full development and its present place in American life throughout the Nation. Only in this way can it be determined if segregation in public schools deprives these plaintiffs of the equal protection of the laws.76
From there the Court held that public school education was an essential function of state and local governments critical to the success of children nationwide. The Court recounted that in several cases it had already held that separate facilities for whites and blacks in graduate schools were unconstitutional. Relying on social science reports, the Court concluded that “in the field of public education the doctrine of ‘separate but equal’ has no place. Separate educational facilities are inherently unequal. Therefore, we hold that the plaintiffs and others similarly situated for whom the actions have been brought are, by reason of the segregation complained of, deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment.”77
The enormous backlash to the Court’s unanimous decision is beyond the scope of this book as is the sad reality that public schools in the South remained almost completely segregated for another decade until Congress conditioned federal funds on state efforts to desegregate.78 What is essential for our purposes is the Court’s rejection of originalism and, as will be discussed in later chapters, herculean efforts by originalist scholars to claim Brown could have been justified by ratification-era evidence.
There can be little debate that Brown is one of the most important decisions in Supreme Court history. But like the landmark civil rights cases that came before it, the justices’ decisions were not generated by originalist evidence. Professor Stephen Griffin summed up the relationship between Brown and originalism as follows:
[O]ne of the most celebrated Supreme Court decisions in U.S. history, a decision that helped underwrite the legitimacy of the contemporary constitutional order, especially for racial and ethnic minorities, was deliberately and unanimously not based on any version of original intent or meaning, despite the clear understanding of the justices that originalism was an option.79
The decision in Brown was technically reached during what is known as the Warren Court era, but the justices on the Court at the time did not habitually exercise aggressive judicial review. It would take almost ten more years before the Court dramatically exercised judicial review in areas of law not related to racial discrimination. When that time came, the Court rarely paused to consider whether its rulings had any basis in the original meaning of the US Constitution.
3. The Liberal Court
During the 1960s and the early 1970s, liberal justices dominated the Supreme Court who, in the words of Jonathan O’Neil, rejected “analytical reasoning” and “technical details”; “aimed ‘to do justice and write moral ideas into the law’”; and had “a pragmatic conception of law” allowing them to pursue “empathy, compassion and justice.”80 Often reflecting the left-wing social movements of the day, these justices implemented the famous footnote in Carolene Products by siding with racial and other minorities, protecting the franchise, and for the first time in American history, issuing numerous rules to govern how states arrested, tried, and convicted criminal defendants. The justices also waded into highly controversial disputes concerning the separation of church and state. Most of these decisions did not rely on originalist evidence to support the holdings. It is beyond the scope of this book to survey these cases in detail, but a broad understanding is necessary to place the resulting originalism backlash among judges and legal scholars in the proper perspective.
In 1962, when President Kennedy appointed Justice Arthur Goldberg to the Court, liberals had a solid majority for the first time and started reshaping America. Over the next decade or so, the Court issued the following landmark decisions during both the Warren and Burger Courts (a partial but still breathtaking list):
Engle v. Vitale, Abington School District v. Schempp – school-led prayer and Bible readings in public schools violate the First Amendment.81
Gideon v. Wainwright – Indigent state criminal defendants have the right to a state-paid attorney.82
Reynolds v. Sims – When redistricting, states are bound by “one person, one vote.”83
New York Times v. Sullivan – Public figures can sue the media for defamation only if they prove “actual malice.”84
Griswold v. Connecticut – There is a constitutional “right to privacy,” and Connecticut’s anticontraception law is unconstitutional.85
Miranda v. Arizona – Defendants’ confessions can only be used in court if the accused is told of the right to an attorney and right to remain silent.86
Loving v. Virginia – Virginia law banning interracial marriage violates the Fourteenth Amendment.87
Katz v. United States – Fourth Amendment applies to all areas where people have a “reasonable expectation of privacy.”88
Brandenburg v. Ohio – Inflammatory speech cannot be punished by the government unless it was intended to and likely leads to imminent lawless action.89
Roe v. Wade – Women have a constitutional right to terminate their pregnancies.90
These are ten of the most important liberal decisions decided during this time, but there are many more. Each decision likely would have shocked those who wrote and ratified either the original Constitution or the Reconstruction Amendments. Many of them contained little or no discussion of originalist evidence. For example, Justice Douglas’s plurality opinion in Griswold finding a constitutional right to privacy, which would later be used by the Court in Roe v. Wade, is only six pages long. Even though Douglas referenced the First, Third, Fourth, Fifth, Ninth, and Fourteenth Amendments to support his holding, and even though the word privacy is not in any of them, there is not a syllable about the original meaning of the constitutional text in the entire opinion. One scholar has noted that the result in Griswold cannot be supported by “doctrinal, prudential, or structural arguments – and was supported even less by historical or textual arguments.”91
Another glaring example of non-originalist analysis is Reynolds v. Sims,92 which established the fundamental principle of “one person, one vote.” For most of this country’s history, the Supreme Court had held that allegations that political districts were malapportioned were nonjusticiable for several reasons, including that there were no manageable standards for the justices to use to determine proper districting principles. The Court changed its mind on the jurisdictional issue in Baker v. Carr,93 which Chief Justice Warren called the “most important case of [his] tenure on the Court.”94 Two years later, the justices came up with the “one person, one vote” standard, which dramatically altered the way many states performed the political task of dividing themselves into voting districts. The Court relied on the Equal Protection Clause of the Fourteenth Amendment for this principle without any discussion of the original meaning of that Clause and little legal analysis. Perhaps the most substantive portion of the decision is the famous paragraph that:
Legislators represent people, not trees or acres. Legislators are elected by voters, not farms or cities or economic interests. As long as ours is a representative form of government, and our legislatures are those instruments of government elected directly by and directly representative of the people, the right to elect legislators in a free and unimpaired fashion is a bedrock of our political system.95
Nothing in those sentiments requires “one person, one vote” as the exclusive method of redistricting, nor does anything in the text or history of the Constitution. If Sims is correct as a matter of constitutional law (and maybe it is), it is not because text, history, original meaning, or prior case law supported the decision.
The third example is perhaps the most astounding. The Court’s opinion in Brandenburg v. Ohio,96 which articulated the fundamental test for determining whether inflammatory speech (in that case virulent racist epithets) is constitutionally protected is five pages long and contains not a syllable about the historical meaning of the First Amendment. Moreover, Justice Black, who some claim was the Court’s first originalist, wrote a two-sentence concurrence without mentioning original meaning. Brandenburg is a landmark constitutional case advancing a free speech test applicable to myriad difficult and complicated factual circumstance that arise frequently throughout the country with virtually no legal, much less historical, analysis.
One scholar, Professor Frank Cross, has argued that the Warren Court used far more originalist sources than any previous Supreme Court.97 His empirical work, however, does not distinguish between the landmark cases discussed earlier and less important constitutional law cases. In addition, he does not suggest that the Court was more originalist than subsequent courts, and more important, he concedes that it is likely that even when the justices pointed to ratification-era sources, it was more for window dressing than as a driver of results.98
In Brown, Griswold, Reynolds, Roe, and Brandenburg, the Supreme Court redefined this country’s commitments to racial equality, sexual privacy, voting rights, abortion, and free speech, while either explicitly rejecting originalist evidence or ignoring it altogether. The Court did the same in other areas of constitutional law such as criminal procedure and defamation. Whether one agrees or disagrees with these aggressive decisions, it is hard to argue with one scholar’s description of them as having “no coherent jurisprudence ‘apart from the results reached.’”99 This was a time when the justices were concerned with fairness, justice, and equality, as they understood those concepts, through their political and legal lens, not legal reasoning, formalism, or judicial restraint. No surprise, then, that toward the end of the era, a new conservative movement would arise to push back and combat what many politicians and scholars saw as the judicial excesses of the Warren and early Burger Courts.
4
The Original Originalists and Their Critics
For what is the point of drawing up … laws, if anybody may attach a new meaning to the words to suit his own taste, find some remote interpretation, and twist the words to fit the situation and his own opinion?
John Locke1
A. The Academic and Political Attacks on the Liberal Court
The Warren and early Burger Courts’ decisions on privacy, voting rights, and criminal procedure, among many others, caused significant backlashes against the Court in both the political and academic spheres. Richard Nixon attacked the Court’s liberal decisions in his 1968 and 1972 presidential campaigns.2 He promised to nominate “strict constructionists” who would “interpret” not “make” the law.3 These were code words for an antidefendant’s rights, “law and order,” conservative agenda.
In 1971, Nixon introduced his Supreme Court nominee, William Rehnquist, as a judge who would “not twist or bend the Constitution … to perpetuate his personal … views.”4 Nixon was appealing to conservatives fed up with the riots, social movements, and turbulence of the 1960s. Given Nixon’s introduction of Rehnquist, it was no surprise when, at his confirmation hearing, Rehnquist said that he would not “disregard the intent of the framers of the Constitution and change it to achieve a result that [might] be more desirable for society.”5
Meanwhile, prominent legal scholars began articulating a sustained argument for originalism combining attention to the framers’ original intent with judicial deference to legislative majorities. This new movement provided the groundwork for what would eventually become President Ronald Reagan’s legal agenda.
In the early 1970s, Robert Bork was a relatively young, conservative law professor at Yale Law School. Deeply troubled by the lack of historical grounding in the Warren Court decisions, he wrote in Fortune magazine that constitutional law was in a state of “intellectual chaos.”6 His first major attempt to bring order to the constitutional “chaos” became one of the most cited and important law review articles of his generation.
In an Indiana Law Journal essay,7 Bork wrote that the question of the Court’s legitimate authority had been made “acute” by the Warren Court’s decisions.8 He argued that a “Court that makes rather than implements value choices cannot be squared with the presuppositions of a democratic society. The man who … insists upon the rightness of the Warren Court’s performance ought also … to admit that he is prepared to sacrifice democratic process to his own moral views. He claims for the Supreme Court an institutionalized role as perpetrator of limited coups d’état.”9 Bork wondered, in language that Justice Scalia echoed years later in a number of important dissents, why “the Court, a committee of nine lawyers, [should] be the sole agent of change?”10
Bork suggested that the solution to the unwarranted and aggressive judicial review of the Warren Court was a “legitimate Court … controlled by principles exterior to the will of the justices.”11 These principles must be found in either the text or history of the Constitution and their “fair implications.”12 By limiting themselves to such sources, the justices’ value choices will be “attributed to the Founding Fathers, not the Court.”13
Bork presented an easily understandable hypothetical he claimed supported his thesis. He compared the facts of Griswold v. Connecticut14 to a hypothetical dispute over an energy plant regulation. In Griswold, the people of Connecticut voted for an anticontraception law because they morally disapproved of birth control. Bork posited that the same people voted for a smoke pollution regulation, which led to more expensive energy bills. In Griswold, a married couple claims the law is unconstitutional because they want to use contraceptives. In the other case, the energy company claims the environmental law is unconstitutional because the company wants the freedom to produce cheaper energy for its customers and more profits for its shareholders. Bork argued that neither argument is answered by the text or history of the Constitution or its fair implications. He then wrote the following famous paragraph:
Unless we can distinguish forms of gratification, the only course for a principled Court is to let the majority have its way in both cases … There is no principled way to decide that one man’s gratifications are more deserving of respect than another’s or that one form of gratification is more worthy than another. Why is sexual gratification more worthy than moral gratification? Why is sexual gratification nobler than economic gratification? There is no way of deciding these matters other than by reference to some system of moral or ethical values that has no objective or intrinsic validity of its own and about which men can and do differ. Where the Constitution does not embody the moral or ethical choice, the judge has no basis other than his own values upon which to set aside the community judgment embodied in the statute. That, by definition, is an inadequate basis for judicial supremacy.15
Bork’s insistence that the justices’ personal moral views play little or no role in constitutional interpretation formed the basis for his originalist philosophy. The judge’s exclusive job, according to Bork, is to enforce rights specifically mentioned in the text of the Constitution or ascertainable from its history.
Bork combined this approach with another aspect of judicial decision making that many modern originalists reject. Bork argued that judges “must accept any value choice the legislature makes unless it clearly runs contrary to a choice made in the framing of the Constitution. It follows, of course, that broad areas of constitutional law ought to be reformulated.”16 Bork’s focus on judicial restraint unless the law “clearly runs contrary” to the Constitution is reminiscent of Alexander Hamilton’s warning that judges should not strike down laws absent an “irreconcilable variance” between a statute and the Constitution.17 For Bork, if judges didn’t take deference seriously, even a focus on text, original meaning, and their fair implications could not constrain judicial choice.
In addition to Judge Bork, Raoul Berger, a leading academic, who was in no sense a conservative, helped jump-start the originalism movement. Berger was the son of Russian immigrants. He became a classically trained musician and a constitutional law professor.18 He worked in the executive branch during the New Deal, then for years in private practice, and eventually spent his academic careers at Berkeley and Harvard. He wrote seven books and hundreds of law review articles and self-identified as a Democrat.
Berger’s originalist views first formed during the Lochner and post-Lochner eras. He wrote an article in 1942 criticizing the recently decided Bridges v. California,19 which held that the First Amendment prohibits state courts from issuing contempt citations for out-of-court statements pertaining to a pending case absent a “clear and present danger.”20 Berger believed that the decision contradicted the history of the First Amendment. He felt the evidence supporting that proposition was so clear that he compared Bridges to the aggressive judicial review of the Lochner Court. He asked rhetorically whether “liberals, after steadily criticizing the tendency of the [Lochner-era] court to read laissez-faire into the Constitution, [can] afford to sanctify by their own example an interpretive approach which for a generation was employed to block social legislation and may once again be turned against themselves?”21
Berger examined the history of both the First Amendment and the practice of contempt citations for out-of-court statements, concluding that one had nothing to do with the other. He criticized the Court’s “willfulness” to reach a conclusion not justified by text or original intent and observed that the “costs of this willfulness in terms of a generation of sweated labor and unchecked industrial piracy should remind us that a Court which can read a beneficial power into the Constitution today can read out cherished rights tomorrow.”22 He ended his article by chiding the liberals on the Court: “Even advocates of a flexible Constitution recognize that judicial exercise of the vast power of adaptation can be tolerated only when tempered by self-restraint. It is the melancholy lesson of the Bridges case that it is easier to preach self-restraint to the opposition than to practice it oneself.”23
Thirty years later, Berger played an important role during the Watergate scandal by arguing that there was no historical evidence supporting a presidential executive privilege to withhold papers and tapes relevant to either a criminal or congressional investigation. In making these arguments and others, he never wavered from his strong views about judicial restraint and original intent or meaning (he did not distinguish between the two). He believed that James Bradley Thayer’s rule of “clear mistake” (that judges should only overturn federal laws when their constitutionality was not open to “rational question”) was the proper stance for the judiciary.24 Given these previous writings about the proper role of original intent in constitutional interpretation, when faced with the aggressive, antihistorical, judicial review practiced by the Warren Court, it came as no surprise that Berger argued strenuously against the Court’s decisions.
In 1977, Berger’s book, Government by Judiciary, became an originalism manifesto.25 The essential thesis of his book, one that would be repeated by many originalist scholars, was that only a theory of interpretation based on the “original intentions” of the founders could negate the “judicial power to revise the Constitution.”26
Much of Berger’s book tried to demonstrate that the Supreme Court’s interpretations of the Fourteenth Amendment ignored and/or distorted the original meaning of that Amendment. To Berger, the central purpose of Section 1 of the Amendment (the Equal Protection, Due Process and Privileges or Immunities Clauses) was to “insure that there would be no discrimination against the freedmen in respect of ‘fundamental rights,’ which had a clearly understood and narrow compass.”27 These rights were limited to making contracts, litigation, owning property, and enjoying the benefits of the law.28 Berger believed that, as an original matter, the Fourteenth Amendment did not prohibit segregated schools among other rights the justices had found protected by the Amendment.29
Although Berger spent much of the book justifying this historical analysis of the Fourteenth Amendment, he also discussed the broader question of how judges should engage in constitutional interpretation. He argued that judges who transform vague constitutional text into open-ended repositories of rights “usurped the sovereign power” of elected institutions to make laws adapting to social change.30 He believed that the founding fathers, although expecting judicial review, never intended the Court to go beyond the Constitution’s specific text and original intent.
Thirty-five years after his first law review article on the topic, Berger had still not given up trying to convince liberals that if judges departed from original intent whenever they deemed it important enough, then judicial review will inevitably reflect the subjective value choices of the judiciary, which at times will be quite conservative. One reviewer of his book summed up this argument as follows: “If judges are not limited by some historically ascertainable legislative intent, they will have nothing to guide them but their own preferences. This result is inconsistent with democratic values and frequently leads, as during the Lochner era, to substantively undesirable decisions.”31
Before discussing the impact of Berger’s book, it is important to consider one important and self-contradictory aspect of his narrative. Berger defended originalism as the only basis for judicial review partly on his historical argument that exclusive reliance on text and original meaning was a “centuries-old canon of interpretation.”32 At the same time, however, Berger lamented that the Court had consistently failed to live up to that cannon.33 That inconsistency can also be seen in Judge Bork’s work responding, not just to the Warren Court, but also to the legal realists who argued that values writ large, not prior legal doctrine, inevitably generated judicial decisions.34 For Bork and Berger, their faith in judicial review depended on judges applying a constrained and originalist brand of constitutional interpretation that they both (correctly) claimed the justices had all too rarely exercised throughout our history.35 Neither man came to terms with this conflict.36 For all their brilliance and legal acumen, both Berger and Bork were advancing an article of faith more than a realistic appraisal of the Court’s past behavior or a pragmatic blueprint the justices would ever adopt.
Despite this disconnect between his theory and actual constitutional practice, Berger’s book, according to Jonathan O’Neil, “had an explosive effect on constitutional debate in the late 1970’s and 1980’s … Responding to Berger became ‘somewhat of a cottage industry in constitutional scholarship.’”37 Although most reviewers criticized Berger’s dogmatic insistence that proper judicial review should focus only on text and original meaning, he did have a few allies.38 More important, after Ronald Reagan won the 1980 election, Berger’s outspoken and strident originalism, along with Judge Bork’s writings, were used by the new administration to latch on to originalism as a political, legal, and social movement. As two leading Yale Law School scholars have observed, “[d]rawing on the work of pioneer conservative academics like Robert Bork and Raoul Berger, originalism became a central organizing principle for the Reagan Justice Department’s assault on what it regarded as a liberal federal judiciary.”39 That “assault” transformed the originalism debate from a largely inside the legal academy hypothetical discussion to a much larger political conversation about the proper role of the Supreme Court in American society.
During his first presidential campaign, Ronald Reagan focused his attacks on the Supreme Court by lamenting “judicial activism” more than promoting originalism.40 These criticisms were linked to the bourgeoning antiabortion, anti-Roe v. Wade political movement. His first attorney general, William French Smith, “worked to characterize Reagan’s interest in anti-abortion judges as a desire to select only those judges who rejected what Smith saw as the judicial activism of the Warren and Burger Courts.”41
The New Right, the Moral Majority, and religious leaders such as Jerry Falwell and Pat Robertson, become strong political forces in America in the 1970s, partly because of their vocal opposition to the Warren and Burger Courts’ decisions, especially Roe v. Wade. Reagan saw great political value in attacking the Court through criticizing Roe.42 His speeches were littered with statements describing Warren Court opinions as “fanciful readings of the Constitution that produce such decisions as Roe v. Wade.”43 Eventually, during Reagan’s second term, his administration asked the Supreme Court to expressly overrule that decision. The legal basis supporting that plea was developed in large part by Reagan’s second attorney general, Ed Meese, who advocated strongly for originalism and attacked those judges and scholars who he claimed believed in a “living Constitution.”
Ed Meese had been Ronald Reagan’s aide for many years before becoming his attorney general in 1985. Meese served as the unofficial go-between linking the administration and the Religious Right. He played a prominent role soothing the frazzled nerves of those opposed to Roe after Reagan nominated Sandra Day O’Connor to the Court in 1981 (because many on the right thought she might not be aggressively anti-Roe).44 Beginning in 1985, Meese tried to bring his originalist message to the legal community and the public at large.45
In July of that year, Meese delivered the first of many speeches on constitutional interpretation. He emphasized the primacy of the original intentions of the framers in constitutional disputes.46 Lamenting how “utterly unpredictable” the Court’s decisions were, he advocated for the “text of the document and the original intention of those who framed it … [as] the judicial standard in giving effect to the Constitution.”47 Accusing the Supreme Court of “roam[ing] at large in a veritable constitutional forest,” he concluded that a “jurisprudence seriously aimed at the explication of original intention would produce defensible principles of government that would not be tainted by ideological predilection.”48 He ended his speech this way:
It is our belief that only “the sense in which the Constitution was accepted and ratified by the nation,” and only the sense in which laws were drafted and passed provide a solid foundation for adjudication. Any other standard suffers the defect of pouring new meaning into old words, thus creating new powers and new rights totally at odds with the logic of our Constitution and its commitment to the rule of law.49
Meese’s speech became, in the words of Professor Stephen Calabresi, “part of the originalist creed.”50 Just over a year later, Meese gave another speech where he questioned what had been a bedrock principle of constitutional law for at least several decades.51 He argued that although a Supreme Court decision “binds the parties in a case and also the executive branch for whatever enforcement is necessary,” the “decision does not establish the ‘supreme Law of the Land’ that is binding on all persons and parts of government, henceforth and forevermore.”52 He claimed that the idea that “constitutional law and the Constitution are not the same” may seem “obvious,” but “there have been those down through our history – and especially, it seems, in our own time – who have denied the distinction between the Constitution and constitutional law.”53 Meese suggested that the decisions of the Warren Court that were not based on constitutional text and original intent were not the supreme law of the land because they were not supported by the Constitution. Criticizing famous dicta in Cooper v. Aaron,54 where the justices unanimously proclaimed that their decisions were the supreme law of the land, Meese boldly said that such a principle is at “war with the Constitution, at war with the basic principles of democratic government, and at war with the very meaning of the rule of law.”55
Meese’s message was not subtle. He urged people inside and outside government to question the validity of the justices’ authority whenever they strayed too far from what Meese claimed was the actual Constitution. This was a startling message from the attorney general of the United States.
At about the same time, students at Yale and several other law schools tried to stoke the fires of Meese’s originalism. These conservative and libertarian law students, a distinct minority at the time, enlisted several elite professors, including future Judge Ralph Winter at Yale and future Justice Antonin Scalia at Chicago, to help them start a new organization called The Federalist Society.56 The society held its first organized academic conference in 1982, and just a year later, the group grew to seventeen law school chapters. The message was one of originalism, federalism (state’s rights), separation of powers, and judicial restraint. The group went on to hold annual conferences whose articles were published in a specialty law review at Harvard. The overriding theme of these early symposia was “originalist attacks on legal liberalism” with the Warren Court decisions as the primary target.57
Today, the Federalist Society has lawyer, faculty, and student divisions and chapters at every accredited American law school.58 It holds hundreds of events annually. Four current justices, Thomas, Roberts, Alito, and Gorsuch, are now or were members, and there are many lower-court judges who are also alumni of the organization. Although there are some real policy differences among the conservative and libertarian members (such as what level of deference judges should apply to economic legislation), commitments to originalism and federalism, as well as hostility to “living constitutionalism,” are widely shared among the group’s members.
The story of the phenomenal growth and influence of the Federalist Society is beyond the scope of this book, but its early influences on the Reagan Administration as well as Meese’s, Bork’s, and Berger’s efforts to spread the originalism gospel cannot be overstated.59 To the Reagan Administration, the Society was not only a “philosophical supporter and intellectual resource,” but also a supplier of “personnel.”60 In fact, membership in the Society became almost a prerequisite for law students who wanted important clerkships with conservative federal judges appointed by Reagan, as well as for consideration for high-level positions in the Reagan White House and Justice Department.61
By the end of 1986, originalism as a method of constitutional interpretation was embraced by a presidential administration, a sprinkling of important lower court federal judges, and a new group of young conservative and libertarian law professors whose influence far exceeded their numbers. Moreover, the movement’s political goals, opposition to abortion and affirmative action, as well as criticism of the Court’s school prayer and parochial school funding decisions, appealed to the religious right who held a “reverential attitude” toward both the text of the Bible and the written Constitution.62
On the Supreme Court, however, only one justice out of nine, Antonin Scalia, was an avowed originalist. Moreover, his confirmation hearings were hardly a referendum on originalism as he sailed through by a 98–0 vote in the wake of a contentious Senate debate on the elevation of Associate Justice William Rehnquist to be Chief Justice. Just one year later, however, when Reagan nominated Robert Bork, now a federal appeals court judge, to replace swing vote Lewis F. Powell on the Court, originalism for the first time made a dramatic appearance on national television. To understand that historic battle and where it fits into the originalism debates, however, it is important to review the political, judicial, and academic responses to the jurisprudence of original intent championed by Meese, Bork, Berger, and the first generation of Federalist Society members.
B. The Academic and Political Response to the Original Originalists
Like today, liberal academics dominated the legal academy in the early 1980s, at least in terms of numbers. These left-leaning law professors mounted an impassioned attack on Bork’s, Berger’s, and Meese’s original intent call to arms. The responses began in isolated law review articles, then large symposia, and eventually in full-length books. By the mid-1980s, even Justices Brennan and Stevens joined the fray. The first wave of serious pushback, however, came from inside the law schools.
The most important early response to the newly emerging originalism movement was Professor Paul Brest’s article, “The Misperceived Quest for the Original Understanding.”63 Brest leveled numerous attacks arguing that: (1) determining the “intent” of institutions composed of many people is difficult in the best of situations; (2) ascertaining the intent of the members of the Philadelphia Ratifying Convention, as well as the state ratifying conventions, is well nigh impossible; (3) discovering the appropriate level of generality the framers intended with regard to vague constitutional phases is fraught with danger; (4) translating the framers’ intent and values to modern conditions is quite difficult; (5) the fact that women and racial minorities were not allowed to take part in the drafting and ratification of the original Constitution and the Reconstruction Amendments creates serious problems of democratic legitimacy; and (6) there are strong normative objections to being ruled by people who lived centuries ago.64
Professor Brest illustrated these objections through specific examples of constitutional interpretation. The most accessible and persuasive of these involved the Fourteenth Amendment’s instruction that no state shall deny to any person the “equal protection of the laws.” There is a strong historical argument (made by Raoul Berger and others) that the original meaning or intent of this provision was only to guarantee a “limited formal racial equality” between the races as to narrowly defined civil rights.65 Brest pointed out, however, that since 1868, our society’s attitudes toward racial questions had changed dramatically. These changes include “the achievements of blacks in the face of a century of discrimination, changes in the economy with attendant changes in labor and migration patterns, and direct evidence of attitude change” toward African Americans.66 Modern judges simply cannot determine how those who voted for the equal protection clause would have applied its vague command to contemporary racial problems given those dramatic changes. For that reason, Brest argued, Chief Justice Earl Warren correctly determined in Brown v. Board of Education that the Court could not “turn the clock black to 1868” to determine the validity of state-required segregation.67 Brest made similar arguments about other constitutional issues including those implicating free speech, freedom of religion, federalism, and gender discrimination.
Professor Brest’s objections were eventually adopted and more fully explicated by other scholars writing in the early and mid-1980s. For example, Ronald Dworkin argued in a series of articles and books that the framers deliberately used vague and general language in the rights-creating provisions of the Constitution knowing that judges should and would identify fundamental values important to their own times.68 Dworkin and others argued that it is not possible that the folks who wrote and voted for limitations phrased so nebulously imagined that judges would or could freeze the meaning of those phrases at the moment of ratification.
Professor Daniel Farber argued that historical analysis should not play a significant role in constitutional interpretation because judges are not trained as historians. He said the following:
Historians learn to make sophisticated credibility judgments based not only on the documents themselves and their drafting, but also on a knowledge of the culture and politics of the period … But judges may be ill-prepared to make such judgments … While judges have fulsome experience in regard to the behavioral patterns of the sorts of people who typically appear before them, they know little about how people behaved in the distant past. Thus, they may reason anachronistically when they use their present-day behavioral assumptions to assess the accuracy of a particular interpretation of the past. After all, judges are not selected for office because they have special skill in reconstructing the intentions of individuals in the past.69
Farber’s criticisms of what others have called “law office history”70 presented a strong challenge to the originalism project. He suggested that judges and their clerks were not up to the task of conducting serious historical research. Another related attack came from Professor Jefferson Powell, who launched what many consider to be a serious offensive on originalism in his now-classic articles, “The Original Understanding of Original Intent”71 and “Rules for Originalists.”72 Although the former gathered more attention,73 the latter is the more important critique of originalist constitutional interpretation. In that piece, Powell comprehensively described most of the weaknesses of originalism that other legal scholars had been advocating over the preceding ten years.
Powell began by noting that no “turn to history” can obviate the need for judicial value choices.74 He argued that it is an “arduous” task for judges to use history as their guide.75 Nevertheless, Powell believed that judges and lawyers will inevitably use history to support their preferred interpretations of the Constitution. Therefore, he set forth a set of “rules” he thought judges should adhere to when engaging in the “arduous task” of historical investigation. Although Powell labeled these suggestions “rules,” they are really critiques of the originalist enterprise because most of his objections deny originalism’s central claim that the use of text and history is the only viable method of cabining judicial discretion.
Powell devoted most of his article to arguing that “[h]istory itself cannot prove anything non-historical.”76 Powell’s point was that, even if history provided clear answers to modern constitutional problems, which of course it doesn’t, judges still must answer the question, “So what?”77 Whether people today should accept as binding the wishes of people who lived two hundred years ago is a question of political theory, not historical investigation. Moreover, Powell argued that constitutional law and our culture have changed so dramatically since the time of the founding that no theory of history can tell judges what to do with prior cases and political practices that might be at odds with our best understanding of the original meaning of the Constitution. How judges should balance precedent, changed conditions, and interpretations of the Constitution by the other branches with original meaning simply cannot be struck through historical analysis.
Powell also contended that in many, if not most, cases, “constitutional disputes involve facts, practices, and problems that were not considered or even dreamt of by the founders … once it is conceded that the Constitution speaks to questions that those who adopted it did not answer, it becomes obvious that in such cases the interpreter must use some process of generalization or analogy to go beyond what history can say. The inevitable disputes over whether a given interpretation overgeneralizes or is based on a faulty analogy are not resolvable by historical means; at this point history, and originalism as a program of obedience to history, have no more to add to constitutional discourse.”78
Powell used the question of whether discrimination against women is prohibited by the equal protection clause to illustrate many of the issues raised by originalist constitutional interpretation. Other than a few scattered (and probably strategic) remarks about discrimination based on sex, the issue of gender equality simply wasn’t substantially addressed by those who debated whether to pass the amendment. The correct conclusions to be drawn from this silence, however, considering how broadly the amendment is worded, cannot be answered by historical analysis. The people living in 1868, according to Powell, simply can’t help us work out gender issues today because most modern questions of discrimination did not and could not have occurred to them in any meaningful sense.79
Another problem for originalism that Powell (and many later critics) pointed out was that it may well be the case that the founders did not want historical investigation into original intent to play a primary role in constitutional interpretation. In that sense, originalism becomes inconsistent with itself and is self-defeating.
Powell used the Ninth Amendment to explore this position. Powell argued that the Ninth Amendment shows that there are times when the framers “chose to leave a question of constitutional meaning for later interpreters. Turning to history to avoid … interpretative freedom, in these instances, the originalist finds history’s message to be a flat refusal to restrict that freedom.”80
The Ninth Amendment provides that: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”81 Powell argued that “scattered throughout the records of the Philadelphia convention, the ratification campaign, and the discussion in the First Congress of James Madison’s proposed bill of rights, are expressions of an ongoing concern on the part of many Americans that certain essential rights be explicitly secured against federal interference and a somewhat antagonistic fear that explicit enumeration of certain rights would be taken by subsequent interpreters to ‘deny or disparage’ the existence of other rights.”82 The Ninth Amendment sought to reconcile these two concerns by prohibiting the inference that the only rights Americans held were those explicitly listed in the Constitution. The problem for originalism, “is that fidelity to this provision’s probable historical meaning requires one not to look to history for answers on the question of unenumerated rights.”83
Powell identified numerous other arguments against originalism. He suggested that drawing conclusions from silence is a perilous enterprise; assuming the founders shared many of our common assumptions is a mistake; separating out historical meanings from later practices is often quite difficult; at best historical analysis may yield probabilities not clear answers; and, most important, “[h]istory never obviates the necessity of choice.”84 Powell’s main objective was to demonstrate that resort to history requires the originalist judge to make choices and interpretative decisions that cannot be objectified and that will inevitably be impacted by their own personal values and biases. To the extent that Bork, Berger, Meese, and others advocated for originalism on the basis that using history cabins the imposition of subjective judicial values, Powell thought they were flatly wrong.
Before moving on to other academic critiques of the Original Originalists, it is important to note that Powell’s critique is persuasive only if he is addressing the right question. If the judicial task is defined as ascertaining the original meaning of vague constitutional text as applied to unforeseen modern problems, then his warnings about the use of history in constitutional interpretation are persuasive. Asking a judge to try to ascertain the original meaning of the Fourteenth Amendment as applied to affirmative action, for example, illustrates Powell’s concerns. Our society has changed dramatically since 1868, the text of the Amendment is so vague, and the issue of affirmative action so remote to the concerns of the ratifiers of the Fourteenth Amendment, that trying to answer the question of the constitutionality of affirmative action through historical investigation is a fool’s errand.85
But if the question is posed differently, then Powell’s warnings aren’t as important. We could say that the judicial task is limited to determining whether the plaintiff challenging an affirmative action program has demonstrated beyond any real doubt that using racial preferences in higher education or government programs clearly violates either the text or original meaning of the Fourteenth Amendment. Absent such proof, the plaintiff simply loses. Stated that way, the judge’s job is not to come up with historical conclusions but only to answer whether the plaintiff has proven her case. This question may be difficult in some hard cases, but most of the time this type of “clear error” rule will yield relatively easy answers.
People may have legitimate normative objections to placing the burden of proof so squarely on the plaintiff, but the difficulties identified by Powell with historical investigation are mitigated when judges need only determine whether the evidence obviously points to the unconstitutionality of the challenged law or program. As Professor Richard Kay argues, judges should not be “asked to give a full account of the original meaning of a constitutional provision, but only to answer the binary question of whether original intent permitted or disallowed a challenged government action. “All [the judge] needs to do is decide which of the two possible answers in that case is more likely.”86 This task becomes even easier, and more law-like, if the plaintiffs bear a heavy burden of proof. In other words, adding strong deference to the originalist enterprise renders many of Powell’s concerns less persuasive.
Returning to the critics responding to the Original Originalists, Professors Brest, Farber, Dworkin, and Powell all criticized originalism from the perspectives of traditional legal scholars. During the early and mid-1980s, other law professors critiqued originalism from the vantage point of a far-left political movement called Critical Legal Studies. These professors, led by Mark Tushnet, Roberto Mangabeira Unger, Duncan Kennedy, and Mark G. Kelman, adopted a wide-ranging platform that went far beyond a simple disavowal of originalism and argued more broadly that “meaningful adjudication [is] impossible as anything beyond the mere pronouncing of policy preferences of the judges.”87 As part of this overarching critique of formalism and the inability of prior legal rules to constrain judges, critical legal scholars found originalism a fairly easy target, arguing that looking to the past for guidance is “plagued with historical ambiguity and inference from limited evidence, and … requires judges ‘to trace historical continuities between the institutions that the framers knew and those contemporary judges know.’ … To understand original intent requires a ‘creative re-creation of the past.’ Because of the ‘gulf that separates the framers’ world from ours,’ the past can be re-created in many different ways; such re-creation destroys the possibility of originalism being an effective restraint on judges.”88
The story of the rise and fall of the critical legal studies movement is beyond the scope of this book. Their leaders’ attacks on legal rules as generators of judicial decisions, however, echoed the legal realists’ views that personal values, not legal doctrine, drive results in hard cases. This critique of formalism presents a strong challenge to the Original Originalists, who advocated for their theory primarily on the basis that judicial discretion can be effectively cabined by a strong reliance on text and history. Both the legal realists of the 1930s and the critical legal scholars of the 1980s argued that resort to legal materials will not deter judges from reaching the results they desire and will serve only to hide the real basis of decision from the American people. To the extent that critique is persuasive as to text and precedent, it is even more so regarding originalism given all the problems associated with historical investigation outlined by noncritical legal scholars such as Professors Powell, Farber, and Brest.
By the mid to late 1980s, there was a cottage industry of academic literature arguing that judicial reconstruction of the original intent of the founding generation to solve modern legal problems is a largely hopeless task. Professor Larry Solum, a so-called New Originalist, writing years later and with the benefit of hindsight, accurately summed up the problems with searching for the original intent of the framers of the Constitution:
In the case of a single speaker, in face-to-face communication, the intentions of the speaker may be the meaning of what is said. But when there are multiple authors of a text that must function across decades and centuries, it is not clear that there is such a thing as the intention of the framers that could guide the application of the text to future cases. Instead, we find ourselves with fragmentary evidence of multiple and inconsistent intentions that fail to answer many of our constitutional questions.89
This critique of originalism became well accepted in the legal academy, which was dominated by liberal scholars. The imbalance would eventually change as the Federalist Society grew in numbers, and Ronald Reagan appointed more originalist judges. Before that occurred, however, and to the surprise of many, two Supreme Court justices stepped into the fray to respond specifically to Ed Meese’s speeches advocating originalism.
As discussed earlier, in July 1985, Ed Meese gave an important public speech defending originalism and criticizing what he saw as the activist decisions of the Warren and early Burger Courts.90 Meese later admitted that he was trying to “raise originalism’s profile.”91 Just a few months later, liberal Supreme Court Justice William Brennan, who was starting his thirtieth year on the Court, appeared at a legal symposium at Georgetown University School of Law and responded directly to Meese’s attacks.92 This speech became a historic defense of what legal scholars have come to call “the living Constitution” approach to constitutional interpretation.
Brennan began his speech by talking about the important responsibilities of Supreme Court justices and how consequential their decisions are for the people and the country. He talked about how the justices should interpret the Constitution and observed there “are those who find legitimacy in fidelity to what they call ‘the intentions of the Framers.’ In its most doctrinaire incarnation, this view demands that Justices discern exactly what the Framers thought about the question under consideration and simply follow that intention in resolving the case before them. It is a view that feigns self-effacing deference to the specific judgments of those who forged our original social compact. But in truth it is little more than arrogance cloaked as humility.”93
Justice Brennan also lamented this “arrogance” for many of the reasons legal academics thought a jurisprudence of original intention was unworkable. Brennan argued that judges should not “pretend that from our vantage we can gauge accurately the intent of the Framers on application of principle to specific, contemporary questions. All too often, sources of potential enlightenment such as records of the ratification debates provide sparse or ambiguous evidence of the original intention. Typically, all that can be gleaned is that the Framers themselves did not agree about the application or meaning of particular constitutional provisions, and hid their differences in cloaks of generality.”94
The justice did not mince words while condemning what he labeled the “facile historicism” of those advocating for originalism.95 He argued that, far from it being a method of “depoliticization of the judiciary, the political underpinnings of such a choice should not escape notice. A position that upholds constitutional claims only if they were within the specific contemplation of the Framers in effect establishes a presumption of resolving textual ambiguities against the claim of constitutional right … This is a choice no less political than any other; it expresses antipathy to claims of the minority rights against the majority. Those who would restrict claims of right to the values of 1789 specifically articulated in the Constitution turn a blind eye to social progress and eschew adaptation of overarching principles to changes of social circumstance.”96
Justice Brennan emphasized that judges must make decisions for modern times and not limit themselves to historical investigation. They must “read the Constitution in the only way that we can: as Twentieth Century Americans. We look to the history of the time of framing and to the intervening history of interpretation. But the ultimate question must be, what do the words of the text mean in our time?”97 For Brennan, “the genius of the Constitution” did not lie “in any static meaning it might have had in a world that is dead and gone, but in the adaptability of its great principles to cope with current problems and current needs. What the constitutional fundamentals meant to the wisdom of other times cannot be their measure to the vision of our time. Similarly, what those fundamentals mean for us, our descendants will learn, cannot be the measure to the vision of their time.”98
Justice Brennan gave numerous examples of changed constitutional meanings that, in his view, led to greater dignity for all people, and he ended this section of his speech with a quote from Weems v. United States:
Time works changes, brings into existence new conditions and purposes. Therefore, a principle to be vital must be capable of wider application than the mischief which gave it birth. This is peculiarly true of constitutions. They are not ephemeral enactments, designed to meet passing occasions. They are, to use the words of Chief Justice John Marshall, “designed to approach immortality as nearly as human institutions can approach it” … In the application of a constitution, therefore, our contemplation cannot be only of what has been, but of what may be.99
According to the authors of Justice Brennan’s biography, his speech did not go unnoticed by the Reagan Justice Department. The head of the Office of Legal Counsel, William Bradford Reynolds, mentioned Brennan by name a few months later arguing that the justice turned “his back on text and historical context, and argues instead for a jurisprudence that rests, at bottom, on a faith in the idea of a living, evolving Constitution of uncertain and wholly uninhibited meaning.”100 Meese later said that Brennan’s speech helped publicize his own speeches and furthered the emerging battle lines between originalists and non-originalists.101 These fundamental disagreements between the Reagan Justice Department and the Supreme Court were also emphasized in a speech given by Justice John Paul Stevens in Chicago in October 1985.
At the time, Justice Stevens was not viewed by legal scholars as a strong liberal (he had been nominated by Republican Gerald Ford), and his jurisprudence was only moderately left-of-center. Thus, it likely surprised many that he directly engaged Meese by name in this speech. Stevens was concerned that Meese had suggested that he might not accept the incorporation doctrine, whereby the Bill of Rights applies to the states through the Fourteenth Amendment’s Due Process Clause. Stevens said that Meese, “[i]n advocating what he described as a constitutional ‘Jurisprudence of Original Intention,’ placed great emphasis on the fact that the Bill of Rights, as debated, created and ratified was designed to apply only to the national government.”102
Stevens argued, however, that Meese’s argument, focused “on the original intention of the Framers of the Bill of Rights, overlooks the importance of subsequent events in the development of our law. In particular, it overlooks the profound importance of the Civil War and the post-war amendments on the structure of our government, and particularly upon the relationship between the Federal Government and the separate States.”103
Stevens provided examples of constitutional change that were inconsistent with a jurisprudence of original intent. He cited James Madison, who famously changed his mind concerning the constitutionality of the national bank (as a congressman Madison had argued that Congress had no power to create the bank, but he signed a bill as president authorizing the bank). Stevens also took issue with Meese’s position that the Warren Court’s Establishment Clause jurisprudence, which required strict governmental neutrality between religion and nonreligion, would have struck the founding fathers as “bizarre.” Stevens responded that the term “founding generation describes a rather broad and diverse class. It included apostles of intolerance as well as tolerance, advocates of differing points of view in religion as well as politics, and great minds in Virginia and Pennsylvania as well as Massachusetts. I am not at all sure that men like James Madison, Thomas Jefferson, Benjamin Franklin or the pamphleteer, Thomas Paine, would have regarded strict neutrality on the part of government between religion and irreligion as ‘bizarre.’”104 Stevens’s agenda was to suggest, perhaps with tongue in cheek, that he might have misconstrued Meese’s argument, but “if there is ambiguity in the message that was conveyed by an articulate contemporary lawyer last July, is it not possible that some uncertainty may attend an effort to identify the precise messages that equally articulate lawyers were attempting to convey almost two hundred years ago?”105 It is unlikely that this chiding of Meese for his historical method was lost on the audience present for the speech.
C. Reagans’ Nominations and Originalism
Less than a year after Brennan’s and Stevens’s speeches, President Ronald Reagan nominated Justice Antonin Scalia to the Supreme Court. He also nominated Justice Rehnquist to replace the retiring Warren Burger as Chief Justice. One would have thought that, given the back and forth over originalism between Meese and the justices, as well as the bourgeoning Federalist Society movement, the doctrine of originalism would play a major role in both confirmation hearings. However, such was not the case.
Justice Scalia was nominated in June of 1986 and confirmed just three months later. The Republican Party controlled the Senate, and the Iran-Contra scandal had not yet become a major story.106 Moreover, the Democrats fought Rehnquist’s elevation to chief justice and, after they lost, did not seem hungry for another pitched Supreme Court battle, especially because the justice leaving the Court, Warren Burger, was a reliable conservative vote, so Scalia did not alter the Court’s political balance.
The Senate confirmed Scalia by a vote of 98–0. During his questioning, he only offered opinions on a couple of cases and, to the amazement of many, including Senator Arlen Specter, would not even say whether Marbury v. Madison was correctly decided.107 When asked about his theory of constitutional interpretation, the person who would become a strong advocate for originalism said the following: “I am embarrassed to say this. I am 50 years old, grown up, and everything. I cannot say that I have a fully framed omnibus view of the Constitution … I think it is fair to say you would not regard me as someone who would be likely to use the phrase, living Constitution. On the other hand, I am not sure you can say, he is pure and simply an original meaning … [sic] [but I am] more inclined to the original meaning than I am to a phrase like ‘living Constitution.’”108
When senators asked Scalia how he would interpret the Fourteenth Amendment, he responded that a “strict constructionist would use only the understanding at the time of the Fourteenth Amendment. The evolutionist would say no, the understanding today as well. Whichever of those two you use – and as I said in some earlier questioning, I am a little wishy-washy on that point.”109
Throughout his hearing, Scalia referred to the text and original meaning (not intent) of the Constitution as his starting point for constitutional interpretation, but he was never challenged or pushed to explain his views in any detail. As far as confirmation hearings being a possible referendum on originalism, that type of discussion would have to wait until a year later when President Reagan nominated Robert Bork to the Supreme Court of the United States.
Bork served as a judge on the US Court of Appeals for the District of Columbia prior to his Supreme Court nomination. The story of Bork’s failed selection has been told many times, so this recounting will be mostly limited to the relevance of the hearing to the debates over originalism and judicial review.
When Bork was nominated, two major facts had changed from the time the Senate unanimously approved Scalia. First, the Democrats now controlled the Senate. Second, whereas Scalia replaced a conservative justice, Bork was taking Justice Lewis Powell’s seat. Powell was a moderate and often the swing vote. The Court’s ideological balance was now at stake, and Reagan’s promise to “unwind the work of the Warren Court” became a distinct possibility.110
Bork’s selection came as no surprise. Liberal senators and left-wing public-interest groups were well prepared. On the day of his nomination, Senator Ted Kennedy famously said on the Senate floor that “Robert Bork’s America is a land in which women would be forced into back-alley abortions, blacks would sit at segregated lunch counters, rogue police could break down citizens’ doors in midnight raids, and schoolchildren could not be taught about evolution.”111 These were all vast overstatements, but the nomination wars had begun.
The White House knew how big a battle was on their hands. There were internal disputes among Bork’s handlers as to whether he should openly embrace the originalist conservative philosophy that he had advocated so strongly in his articles and judicial opinions or whether he should be less combative and try to appeal to moderate senators.112 The White House encouraged the moderate path, but Bork refused to adopt that strategy. Instead he adhered to his prior attacks on the Warren Court, setting up a national conversation on some of the Court’s most important liberal precedents.
During his hearing, Bork took numerous positions that seemed out of step with popular opinion. He took issue with (1) the Court’s decisions outlawing segregation in DC public schools; (2) cases outlawing poll taxes; (3) the one person, one vote rule; (4) opinions providing heightened scrutiny for gender discrimination; and even (5) Griswold’s overturning Connecticut’s ban on contraception.113 All these cases were legally incorrect according to Bork, though he repeatedly said he would respect them as precedents. That lip service, however, couldn’t repair the damage. As two leading scholars of the confirmation process have observed, by the end of the hearing, Bork’s “constitutional vision … was clear … [and] it was not, it turned out, the constitutional vision of the American people. Bork’s nomination was defeated by a vote of 58–42. As importantly, it also was not the constitutional vision of the person who would ultimately succeed in becoming the Court’s 104th justice: Anthony Kennedy.”114
According to Professors Randy Barnett and Josh Blackman, “what went wrong for Robert Bork was that his ‘original intent’ approach appeared to threaten too many past ‘precedents’ and future results that the Democratic majority in the Senate cared deeply about.”115 This account seems accurate. Throughout his hearings, Bork tried to convince the Senate, and by extension the American people, that there was a significant difference between voting for the constitutionality of a law, such as one prohibiting contraceptives, and favoring that law. Bork claimed over and over that he favored equal rights for women and minorities, that he liked his privacy as much as anyone else, and that he supported voting rights. The problem, according to Bork, was that neither the text nor the original intent of the Constitution supported judicial overreaching to achieve those goals. For example, as to whether the Connecticut anticontraception law should have been invalidated by the Court under the doctrine of substantive due process, Bork argued that “if you say it is due process and we will do whatever is fair or good under due process, the court’s powers are unlimited. That is the problem I have with substantive due process … which I have long thought is a pernicious constitutional idea.”116 As to a seminal case overturning a state law allowing women to buy beer at an age younger than men, Bork disagreed, and said that you “would have thought it was the steel seizure case the way [the justices] went at it. And I thought, as a matter of fact, the differential drinking age probably is justified …”117 And, in a response to an exasperated Senator Biden asking Bork whether a married couple has a right to “engage in the decision of having a child or not having a child,” Bork’s answer was he had been unable to find such a right in the Constitution.118 It is unlikely that this answer played well with a majority of senators or the American people.
Justice Scalia likely shared most of the same legal opinions offered by Judge Bork during the latter’s confirmation hearings. Scalia argued throughout his career against the judicially created right to privacy, that women were not entitled to heightened scrutiny under the Equal Protection Clause, and that the Court had gone too far protecting voting rights. Scalia also consistently gave speeches and wrote dissents arguing that when judges stray from the text and original meaning of the Constitution, they wrongfully interfere with the authority of more accountable governmental officials. Scalia’s hypocrisy on these questions will be examined in Chapter 7, but the relevant question here is, why did Congress unanimously approve Scalia and reject Bork? After all, their views on the Constitution were virtually identical.
One factor may have been that Justice Scalia refused to answer questions about specific cases and was not pushed to reconcile his views with Warren Court decisions that were well accepted by the American people. It is likely he received this free pass from Senate Democrats because they knew they couldn’t defeat him because the GOP controlled the Senate. Furthermore, Scalia’s vote was not going to change the partisan balance on the Court. Neither of these two conditions were true for Judge Bork. Had Bork been nominated in 1986, and Scalia in 1987, it is almost certain that we would have had a Justice Bork but no Justice Scalia (at least during that time).
There are two lessons from the Bork hearings that are relevant to the transition from the Original Originalists of the 1970s and 1980s to the New Originalists of the 1990s and today. First, throughout his hearings. Bork made it clear that the original meaning of the text, not the original intent of the founders, was what he thought judges should examine where resolving constitutional issues not resolved by text or precedent. Although he did not see a big difference between the two ideas, the difference would become quite important to later originalists, especially when, in the years after the hearing, Justice Scalia repeatedly and explicitly affirmed this distinction. Today, most originalists use the vocabulary of original meaning not intent. Chapter 6 discusses whether there is a meaningful difference between the two forms of originalism.
Another lesson that some important originalists took from Bork’s failed nomination, and the successful appointment of Justice Anthony Kennedy, who explicitly adopted a “living constitution” approach to the right to privacy in his hearings, was that certain key constitutional cases and ideas could not be relitigated in the political arena. Soon after Bork’s hearings, it became difficult to find prominent academic originalists arguing that Griswold was wrongly decided or that the Equal Protection Clause doesn’t protect women from gender discrimination. As Professors Ringhand and Collins point out in their comprehensive study of Supreme Court confirmation hearings, Bork’s defeated nomination “served primarily to reveal a new constitutional consensus, one so broadly accepted that no nominee in the two decades following Bork would refute it.”119
That epilogue is ironic for one of the most important, if not the most important, Original Originalist. And, as we will see, although originalism, of course, did not die with Bork, its new adherents would eventually favor a completely different type of judicial review from the one advocated by Bork, Berger, Meese, and the other Original Originalists, who first articulated the doctrine in the hopes it would persuade judges to be more deferential to more accountable political officials. This transformation began with Justice Scalia and then morphed into a movement that, while paying lip service to Bork’s emphasis on text and original meaning, ended up being indistinguishable from Justice Brennan’s theory of the living Constitution.
5
The New Originalists
If non-originalist constitutional law is objectionable for its undermining of authority and rationality, originalist constitutional law seems objectionable for exactly the same reasons.
Professor Steven D. Smith1
A. The Passing of the Torch
By 1992, Justices Anthony Kennedy and Clarence Thomas had replaced Lewis Powell and Thurgood Marshall on the Supreme Court. These justices joined with Rehnquist, O’Connor, and Scalia to form a five-person majority that reached, if not consistently conservative results (as some might argue), at least decisions substantially less liberal than those of the Warren and early Burger Courts. In the areas of federalism and criminal procedure, especially, the Rehnquist Court moved the law far to the right. This new conservative Court was followed by a different brand of academic originalism that had little in common with the Original Originalists.
The theoretical and political shifts in originalism were so dramatic that Professor Keith Whittington, a leading New Originalist, wrote in 2004 that, by the 1990s, “the ‘old originalism’ largely passed from the scene.”2 The form of originalism championed by Meese, Bork, and Berger, which “arose as a response to the perceived abuses of the Warren and Burger Courts,” had been made “largely irrelevant” by the Rehnquist Court.3 The justices’ politics had changed dramatically, and so would the originalism theories propounded by one influential group of conservative and libertarian law professors.
The Original Originalists criticized liberal decisions for straying too far from text and original meaning, but did not provide sophisticated theoretical alternatives. Professor Larry Solum described the Bork, Berger, and Meese forms of originalism as only “partially theorized.”4 The old originalist critique, according to Whittington, worked well in dissents but did not provide much of a guide for majority opinions.5
The new political climate created by a more conservative Court generated intellectual demands for conservative academics to create an interpretative approach justifying aggressively conservative judicial review. That is exactly what some, though certainly not all, New Originalists set out to do.6 At the same time, however, these academics understood what a powerful political symbol originalism had become, and they did not want to lose that mantle. Their difficult job was to justify strong judicial review without being vulnerable to the legal realist critique that Supreme Court decisions reflected mostly judicial values and ideology.7 The New Originalists wanted to maintain the law/politics distinction that the Original Originalists claimed was so important to the rule of law, while at the same time justifying more aggressive judicial review than the Original Originalists would have tolerated.
In addition to the political reasons for transforming originalist theory in the 1990s, there were also intellectual adjustments triggered by liberal critiques of originalism set forth by scholars and judges in the decades before. The most important of those criticisms included (1) the problem that many of the Founding Fathers were opposed to judges searching for original intent when deciding legal and/or constitutional questions; (2) the indeterminacy problem that arises when judges try to ascertain the intent of many different framers as well as the intent of the people at the state ratifying conventions; (3) the difficulties judges face figuring out the appropriate level of generality for imprecisely worded constitutional provisions; and (4) the “dead hand” problem created by judges deferring to the values of people who lived centuries ago.8
Eventually, New Originalist scholars addressed each of these critiques, but their responses converted this form of originalism to a doctrine largely indistinguishable from the type of pluralistic judicial review practiced by the Warren and early Burger Courts and advocated by non-originalist scholars such as Laurence Tribe, Philip Bobbitt, and Michael Dorf. Although there are originalists today such as Professors Michael Rappaport and John McGinnis (whose work is discussed in the next chapter), Mike Ramsey, and Richard Kay, among others, who don’t share many of the precepts of the New Originalists, this chapter is concerned primarily with what most academics refer to as the New Originalism. Although it is not clear whether the New Originalists have affected judges on the ground, there can be little debate that their work is influencing law students, other academics, and the originalism debates inside and outside the legal academy.
B. Original Intent or Original Meaning
In 1986, just three days before President Ronald Reagan nominated him to become a Supreme Court justice, Antonin Scalia gave an important speech urging originalists to focus on the “original meaning” of the constitutional text, not the original intent of the people who wrote and ratified that text.9 Scalia said that he “ought to campaign to change the label from the Doctrine of Original Intent to the Doctrine of Original Meaning.”10 He argued that originalists should try to ascertain “the most plausible meaning of the words of the Constitution to the society that adopted it – regardless of what the framers might secretly have intended.”11 It is the objective legal meaning of the text that was ratified, not the secret or even public views of those who did the ratifying, that Scalia said was the appropriate focus of constitutional interpretation.
Four years later, in his famous book, The Tempting of America, Judge Bork explicitly agreed with Scalia’s reinterpretation. He wrote the following:
Though I have written of the understanding of the ratifiers of the Constitution, since they enacted it and made it law, that is actually a shorthand formulation, because what the ratifiers understood themselves to be enacting must be taken to be what the public of that time would have understood the words to mean … The search is not for a subjective intention. If someone found a letter from George Washington to Martha telling her that what he meant by the power to lay taxes was not what other people meant, that would not change our reading of the Constitution in the slightest … When lawmakers use words, the law that results is what those words ordinarily mean.12
Over the next few years, Scalia’s and Bork’s reframing of the appropriate originalist stance became a well-accepted and integral part of the New Originalism.13 Professor Gary Lawson wrote that “the Constitution’s meaning is its original public meaning. Other approaches to interpretation are simply wrong.”14 Professor Michael Paulsen insisted that the constitutional text itself demands that judges give it “the objective, original meaning of its … language.”15 Professor Randy Barnett argued that the shift from intent to meaning “obviates some, but not all, of the most telling practical objections to originalism and can be very disappointing for critics of originalism – and especially for historians – when they read original meaning analysis.”16 Barnett argued that originalism was no longer concerned with the subjective intentions or expectations of the framers but rather with “objective” evidence of what the text meant. Originalists should use “dictionaries, common meanings, and formal structural analysis” to discern the “objective original meaning that a reasonable listener would place on the words used in the constitutional provision at the time of its enactment.”17
Barnett justified this new approach by relying on, of all people, the decidedly non-originalist, liberal legal philosopher Ronald Dworkin. Barnett embraced Dworkin’s distinction between “semantic” and “expectations” originalism. That “crucial distinction [is] between what some officials intended to say in enacting the language they used, and what they intended – or expected or hoped – would be the consequence of their saying it.”18 Barnett argued that the difference between “expectations” and “semantic” originalism “helps to “clarify the movement from original intentions originalism to original meaning originalism. It is not only a movement from subjective to objective meaning. Depending on the textual provision being interpreted – for some at least – it is also a movement, to employ another Dworkinian distinction, from relatively specific rule‑like commands to more abstract principle‑like injunctions, the approximate meaning of which we must still look to the past to discover.”19
Barnett used Dworkin’s distinction between what the framers meant to say and what they expected to happen, as well as the move from original intent to original meaning, to claim that New Originalism survived the critiques of both Paul Brest and Jefferson Powell, the two most prominent critics of originalism discussed in Chapter 4. Brest criticized originalism on the basis that trying to discover the intentions of people who lived centuries ago was a difficult task not suited for judges and lawyers. Barnett did not disagree: “since intentions exist in people’s minds, it is difficult to discern what those intentions are. But it is especially problematic to hypothesize a ‘‘collective intent’’ of multiple minds. This deep incoherence … [is] a valid criticism.”20
Barnett also pointed out that while Brest criticized what he called the “strict intentionalism” of the Original Originalists, Brest also suggested that moderate originalism, as defined in the following quote, was “a perfectly sensible strategy” for constitutional decision making:21
A moderate textualist takes account of the open-textured quality of language and reads the language of provisions in their social and linguistic contexts. A moderate intentionalist applies a provision consistent with the adopters’ intent at a relatively high level of generality, consistent with what is sometimes called the “purpose of the provision.” Where the strict intentionalist tries to determine the adopters’ actual subjective purposes, the moderate intentionalist [or original meaning originalist] attempts to understand what the adopters’ purposes might plausibly have been, an aim far more readily achieved than a precise understanding of the adopters’ intentions.22
Barnett also agreed with Professor Powell, who argued that the framers would have rejected judicial efforts to ascertain the original subjective intentions of the ratifiers, and thus original intent originalism was inconsistent with itself. But Powell also argued that the framers approved the search for the text’s “original meaning” through judicial examination of relevant legal sources.23 Thus, Barnett argued, one of the standard critiques of originalism, that it is inconsistent with itself, is at least partially cured by the movement away from subjective intentions and toward objective original meaning.
Professor Stephen Griffin helpfully summarized Barnett’s strategy to resurrect originalism in the wake of Brest’s and Powell’s famous critiques:
As Barnett tells the story, originalism was thought to have been refuted in the 1980s, chiefly by criticisms offered by Paul Brest and Jefferson Powell. Brest focused most of his fire on the implausibility of relying on subjective intentions, while Powell argued that the framers did not themselves resort to original intent to interpret the Constitution. According to Barnett, a turn to original meaning, understood as public original meaning, solves most of the problems identified by Brest and Powell. Problems caused by the search for subjective private intentions are no longer relevant, and Powell’s evidence of the framer’s interpretive intent did not invalidate reliance on public meaning, especially the meaning of the ratifiers of the Constitution.24
There is no doubt that a “central feature” of the New Originalism is an emphasis on objective meaning, not subjective intent.25 In Keith Whittington’s words, what “is at issue in interpreting the Constitution is the textual meaning of the document, not the private subjective intentions, motivations or expectations of its authors.”26
New Originalists don’t agree on which historical sources count when judges are trying to ascertain original meaning. Some “originalists focus on the understanding of the drafters; others on the understanding of the ratifiers; and still others on the understanding of the public.”27 Some New Originalists don’t even search for the actual or real original understandings of the people living during ratification but instead posit what a hypothetical, reasonable observer at the time would have understood the text to mean.28
Although original meaning originalism in all these forms does, to some degree, suggest a different historical examination than does original intent originalism, the shift does not materially alter the standard debates between originalists and non-originalists. As Larry Solum has pointed out, often the best evidence of the original public meaning of the constitutional text will be evidence showing what the framers intended to say through their use of words (and the context of those words).29 Solum argues that in “normal circumstances, the intentions of the Framers will be reflected in the public meaning of the constitutional text: as competent speakers and writers of … English, the Framers are likely to have understood that the best way to convey their intentions would be to state them clearly in language that would be grasped by the officials and citizens to whom the constitutional text was addressed.”30 Thus, although the “theoretical grounds” for original intention and original meaning inquiries might be somewhat different, “as a practical matter, originalists are likely to agree on midlevel principles of constitutional interpretation.”31 Similarly, Professor Mark Tushnet has observed that what “a drafter believed a constitutional provision to mean is evidence of what at least one reasonably well-informed contemporary understood the provision to mean. Further, what a drafter believed a constitutional provision would do is similar evidence, to the extent that meaning resides at least in part in use.”32
The move from intention to meaning does not address some substantial objections to originalism leveled by the doctrine’s critics. The objections to “law office history” apply with equal, if not more, force to the search for the “objective original meaning” of the constitutional text. The judge who tries to ascertain the original meaning of vague constitutional language must review and evaluate voluminous and conflicting historical evidence. As others have pointed out, determining what the people who wrote and ratified constitutional text in fact intended is at least an empirical question requiring investigation into the words, minds, and actions of the people in the relevant groups. The search for original objective meaning, by contrast, is a theoretical inquiry requiring the judge to don the mantle of a hypothetical objective person living centuries ago.33 Although tort and contact law at times require an investigation into an “objective person,” the judges in those areas of the law are painting a picture of a person living today who holds modern beliefs and values. Asking judges to ascertain what the text meant to hypothetical people living centuries ago is a much more difficult, if not impossible, task.
Another standard objection to originalism that the move to original meaning does not address is the democratic legitimacy problem. Women and people of color were excluded from the constitutional decision making of the 1780s and the 1860s. The hypothetical “objective meaning” of much of the constitutional text at the time of ratification if looked at fairly runs directly through the racist and sexist values, perspectives, and actions of the people living at the time. For example, there can be little debate that a woman’s choice to terminate her pregnancy was not part of the original public meaning of the word liberty in the Fourteenth Amendment. But many, perhaps most, of the men who wrote, voted for, and understood what liberty meant in 1868, believed women didn’t have the right to vote or have substantial legal identities separate from their husbands. Why should judges today be beholden to people living in such a sexist society? There may or may not be satisfactory answers to that question, but the differences between original intentions and original meaning originalism do not suggest that answer.
Third, as Professor Griffin also argued, a major objection to originalism, whether phrased in the language of intentions or meaning, is that it does not remotely describe how the Supreme Court has ever consistently acted.34 Although Barnett and other originalists might argue that their theory is prescriptive not descriptive, their scholarship suggests that the search for original meaning is so integral to the constitutional enterprise that non-originalists have the burden of justifying other techniques. But, if in fact, originalism is not the status quo, or even close to the status quo, “the adoption of originalism as the sole or primary method of constitutional interpretation would … be a significant departure … [and] originalists must assume a heavy normative burden. They must show why such a departure would be justified.”35
Griffin makes a strong case that the Supreme Court, since the beginning of this country’s history, has not used originalism in any form as the primary element of constitutional interpretation. Instead, the Court uses what Griffin and other scholars such as Professors Phillip Bobbitt and Mike Dorf have called a “pluralistic theory,” where the justices examine text, ratification-era evidence, history, precedent, tradition, political practices, and pragmatic evaluations of consequences to reach decisions in constitutional cases.36 Chapter 8 explores these Supreme Court practices and its non-originalist decisions, but for now it is enough to suggest that the differences between original meaning and original intent originalism do not address the problem that the Supreme Court has never consistently used either method.
C. Construction, Interpretation, and Judicial Review
New Originalism’s other defining element is the distinction these scholars draw between interpretation and construction. These concepts are difficult to describe because they are what makes New Originalism in practice virtually indistinguishable from “living constitutionalism,” or what scholars such as Griffin and Dorf call “pluralistic theories” of constitutional interpretation.
The difference between interpretation and construction predates New Originalism, but many of the theory’s proponents accept Professor Larry Solum’s description: “We … use the term ‘interpretation’ to refer to the activity of discovering the linguistic meaning or communicative content of the constitutional text. The term ‘construction’ then can be used to refer to the activity of determining the legal effect given to the text.”37 The text’s “communicative content” is simply what it meant at the time. Sometimes, what the text meant, and its legal effect, are the same. Solum uses Article I’s requirement that each state must have two Senators as an example. He says that “[e]veryone understands that ‘state’ refers to each of the fifty states, that ‘two’ refers to the whole number two, and that ‘Senate’ refers to a particular political institution, the U.S. Senate, which holds formal meetings in the U.S. Capitol building. Once we grasp the communicative content of the text, the legal effect follows directly.”38 Other constitutional commands where the communicative content and the legal effect are the same are that the president must be thirty-five, and all impeachments must begin in the House of Representatives, and then be tried in the Senate.
When the meaning of constitutional text is clear, and its legal effect mirrors the language, judges have little discretion when conducting “constitutional construction.” In most litigation, however, there is a gap between meaning and effect, and then construction with substantial discretion comes into play. For example, the phrases “establishment of religion,” “free exercise of religion,” “unreasonable search and seizure,” and “cruel and unusual punishment” are all word clusters that in a variety of settings are likely to lead to litigation that will not give clear directions to judges. In Solum’s words, “constitutional questions that cannot be resolved simply by giving direct effect to the rule of constitutional law that directly corresponds to the communicative content of the constitutional text … are in the construction zone.”39
How New Originalists describe the judicial task in the “construction zone” is the most mystifying element of their jurisprudence. They might have said that when clear text does not point to an answer, judges should review and evaluate the text’s original meaning to derive the best result. Or, they might have agreed with Bork, Berger, and Meese that unless the plaintiff can demonstrate the challenged law or practice violates clear original understandings of the text, she loses her case. Both of those approaches would rely heavily on original and ratification-era evidence and would be true to the label New Originalism.
Many New Originalists, however, choose a different path. They argued that once a judge is in the “construction zone,” ratification-era sources are no longer particularly helpful defining vague constitutional text, and judges must employ other methods of constitutional construction. The problem with this approach is that, if originalism often runs out when the communicative content of the text is unclear, then originalism is largely irrelevant to judges deciding actual cases. One could reasonably ask, therefore, why would a person who believes all that identify as an originalist? As Professor Steven Smith has so cogently argued:
Indeed, there turns out to be not much practical difference between non-originalism and originalism. Non-originalists all along maintained that judges are constrained by the words of the Constitution – the original words – but may depart from the enactors’ understandings of what those words meant. Originalists now insist that judges are constrained by the meanings of the words, but may depart from the enactors’ understanding of what those meanings would entail or require. How much practical difference is there, honestly, between these accounts?40
Keith Whittington describes constitutional construction “as a supplemental theory of constitutional elaboration” because “originalism is incomplete as a theory of how the Constitution is elaborated and applied over time.”41 Randy Barnett says that “[o]riginalism is not a theory of what to do when original meaning runs out. This is not a bug; it is a feature … Unless there is something in the text that favors one construction over the other, it is not originalism that is doing the work when one selects a theory of construction to employ when original meaning runs out, but one’s underlying normative commitments.”42
Professor Jack Balkin, a liberal New Originalist, describes constitutional construction as follows: “When the Constitution … uses vague language, standards, or principles, an inquiry into original meaning will not be sufficient to decide most contested questions. Hence there is a second activity of constitutional interpretation, called constitutional construction. Constitutional construction builds out the ‘Constitution-in-practice,’ fleshing out and implementing vague and abstract language through doctrine, and creating institutions to further constitutional values. All three branches of government engage in constitutional construction, responding to each other and to continuous waves of social and political mobilizations in politics and civil society.”43
The crucial admission in these descriptions of the interpretation/construction distinction, is that, while original meaning may cabin some extreme choices in the construction zone, original meaning will run out as a useful tool for judges needing to resolve the case. When that happens, the judge’s other “normative commitments” will have to do most of the work.
This construction zone/living constitutionalism approach is implicit in the New Originalist notion that what the people living in 1787 or 1868 expected to happen is not the important question for an originalist. Judges should not try to glean the framers’ intent or what the people at the time expected the text to mean. Instead, the crucial issue is, what was the objective, public meaning of the text at the time? But if that meaning does not resolve the question at hand, and it usually will not, then judges most look to non-originalist sources. In most cases, that move takes virtually all the “originalism” out of “New Originalism.” Or, as another scholar has said about New Originalism, “it is not clear what is left of originalism, other than the name.”44
There are many specific examples of New Originalists using this broad “construction zone” theory to reach what appear to most people decidedly non-originalist conclusions (while simultaneously donning the originalist label). For example, Originalist Professors Steven Calabresi and Ilya Somin argue that bans on same-sex marriage violate the Fourteenth Amendment’s original meaning because the bans constitute unlawful gender discrimination.45 Somin says that under these laws a man couldn’t marry a man or a woman a woman because both were men, or both were women, not because of their sexual orientation.46 In fact, gay men could marry gay women under these laws. Therefore, Somin argues these bans constituted gender discrimination violative of the Fourteenth Amendment.
The problem is not that Somin is wrong about his description of the same-sex marriage bans, but rather that he concedes the people living in 1868 when the Fourteenth Amendment was adopted would never have thought those bans, even if based on gender, were unconstitutional. Somin suggests that is not the right question because “the Framers’ view that this form of sex discrimination is constitutionally permissible hinged on dubious factual assumptions that we are not bound by today.”47 We are not “bound by” those assumptions today because the Fourteenth Amendment’s text does not resolve the issue of gender discrimination and, in the construction zone, originalism runs out, and judges may use other tools to reach the right results.
Somin relies on a broader argument previously advanced by Professor Calabresi to argue that that the “original public meaning” of the Fourteenth Amendment prohibits most forms of gender discrimination – an idea many originalists such as Judge Bork and Justice Scalia, denied.48 Calabresi first claims that the original meaning of the Fourteenth Amendment prohibits all “caste” legislation and then argues that discrimination based on gender is certainly a form of “caste” legislation. Calabresi concedes that “the Framers and ratifiers of the Fourteenth Amendment [did not] understand sex discrimination to be a form of caste or of special-interest class legislation … [but] sometimes legislators misapply or misunderstand their own rules. For this reason, although the Framers’ expected applications of the constitutional text are worth knowing, they are not the last word on the Fourteenth Amendment’s reach.”49
There are several important problems with Somin’s and Calabresi’s arguments. First, both take the words of the Amendment, that “no state shall deny to any person … the equal protection of the laws” and glean a broad anticaste principle. Many scholars, like Raoul Berger, who have studied this history at length, disagree, arguing that the clause simply was meant to provide African Americans equal civil and political rights.50 That disagreement, however, by itself, only shows that people studying a vague constitutional provision might disagree over the best interpretation of that text’s history. That problem alone does not necessarily undercut originalism.
But in the case of state bans on same-sex marriage, we do not have to guess how the framers of the Fourteenth Amendment, or the people who voted for the Amendment, would have thought the language applied to same-sex marriage bans. Everyone, everywhere, agrees that they never, maybe not even a single person alive at the time, nor a hypothetical observer, would have thought the Amendment provided gays and lesbians a right to marry. Furthermore, as Calabresi and Somin admit, the Fourteenth Amendment was enacted at a time when women were denied many civil and political rights, and few at the time thought the Amendment changed that inequality. Given that reality, how can an “originalist” argue that today’s same-sex marriage bans violate the “original public meaning” of the Fourteenth Amendment? Whose meaning or what meaning are they talking about?
The answer is that they can come to that conclusion only by first reading the language of the Constitution at a broad level of generality (not equal protection but anticaste) and then replacing the values and assumptions of the people living at the time with their own values and assumptions. There is nothing wrong with that method of constitutional interpretation, but it is also how a “living constitutionalist” or someone who believes in “pluralistic theories” of constitutional interpretation, would try to figure out the problem. It is not how someone who believes that original meaning should play a primary role in constitutional interpretation engages in constitutional interpretation, unless that phrase is drained of all relevant meaning.
Once we raise the level of generality of a constitutional provision to a high enough level and discard what we know the enactors thought about specific applications of that provision, judges can reach any decision they want without regard to original meaning. Professor Orin Kerr pointed this out specifically with regard to Somin’s and Calabresi’s same-sex marriage arguments:
As far as I can tell, there is no serious originalist case for a right to same-sex marriage … what are being described as originalist arguments may just be products of the Level of Generality Game with the word ‘originalist’ tacked on. Most students of constitutional law will be familiar with the Level of Generality Game, as it’s a common way to argue for counterintuitive outcomes. The basic idea is that any legal rule can be understood as a specific application of a set of broad principles. If you need to argue that a particular practice is unconstitutional, but the text and/or history are against you, the standard move is to raise the level of generality.51
Professor Kerr is right. We can play this “Level of Generality Game” for any number of modern disputes. For example, we know that a woman’s right to terminate her pregnancy was not considered by the people at the time a “liberty” protected by the Fourteenth Amendment. There is no historical uncertainty about that question. Therefore, one would expect an originalist to believe that Roe v. Wade was wrongly decided. But here is Professor Jack Balkin:
The right to abortion … is in fact based on the constitutional text of the Fourteenth Amendment and the principles that underlie it. That is so even though the framers and adopters of the Fourteenth Amendment did not expect or intend that it would apply to abortion. In this essay I offer an argument for the right to abortion based on the original meaning of the constitutional text as opposed to its original expected application.52
What is that argument? Professor Balkin argues that his form of originalism takes seriously both constitutional text and principle, but not the people’s expected applications of the text. He says that “constitutional interpretation requires fidelity to the original meaning of the Constitution and to the principles that underlie the text. The task of interpretation is to look to original meaning and underlying principle and decide how best to apply them in current circumstances.”53 This method of constitutional interpretation “is faithful to the original meaning of the constitutional text … [and] is also consistent with a basic law whose reach and application evolve over time, a basic law that leaves to each generation the task of how to make sense of the Constitution’s words and principles. Although the constitutional text and principles do not change without subsequent amendment, their application and implementation can.”54
Professor Balkin goes on to explain that some constitutional provisions are specific and don’t need additional legal doctrines to flesh them out while others, such as the Fourteenth Amendment’s equal protection and due process clauses, stand for broader principles that will change over time according to societal values and other factors. Most constitutional cases, of course, are based on the vague provisions that require construction to give them meaning. All of this sounds just like a “living constitutionalism” approach to those parts of the Constitution that are not specific, and Balkin, to his credit, does not deny the similarities. He concedes that “original meaning originalism and living constitutionalism are not only not at odds, but are actually flip sides of the same coin.”55 Eventually, Balkin even wrote a book called Living Originalism.56 He expressly adopted the “construction zone” concept and wrote “in constitutional construction, ‘originalist’ argument is not a single form of argument; it involves many different kinds of argument, and it often appeals to ethos, tradition, or culture heroes.”57 This analysis is descriptively accurate and normatively smart, but it puts a new, and quite unusual, gloss on the term originalist.
As to abortion, Balkin argues that once judges are not bound by the people’s “expected applications” of the constitutional text, it is not difficult to build arguments based on liberty, equality, “ethos,” and “tradition,” that women need to have the ability to control their own reproductive futures. Balkin chooses equality from the list and characterizes the Fourteenth Amendment as prohibiting “class legislation, caste legislation, and subordinating legislation.”58 Then, by making policy arguments that certainly make sense to this reader, as well as an historical evaluation of the evolving role of women in our society, Balkin constructs Fourteenth Amendment doctrine to protect a woman’s right to have an abortion, even though we know for certain that neither the drafters nor the ratifiers of the Fourteenth Amendment expected that result.59
In the conclusion to his abortion article, Balkin makes transparent his updated notion of originalism. After pointing out that Roe has been the target of originalists for years, Balkin argues that his originalism is different:
The Constitution, and particularly the Fourteenth Amendment, was written with the future in mind. Its drafters deliberately chose broad language embracing broad principles of liberty and equality. Fidelity to the Constitution means applying its text and its principles to our present circumstances.60
Although Professor Balkin’s method of text and principle does at times place substantial emphasis on historical evidence in constitutional cases, he does not argue that such evidence displaces or should displace the judgments and modern values of today’s judges. Moreover, like Professor Barry Friedman, Balkin believes postratification historical events, even events far removed from the founding and the Reconstruction Amendments, play an important role in constitutional interpretation.61 So maybe we are wrong to treat him as an originalist like the other scholars discussed in this book. Yet, Randy Barnett said a few years ago that it is “newsworthy … that Jack Balkin has adopted originalism as his own.” Many self-styled New Originalist scholars also agree with Balkin that the meaning of broadly or vaguely worded constitutional provisions will change over time and allow courts to protect personal rights, like abortion, when there is no plausible argument that the people living at the time would have expected that provision to have that consequence. For example, Chapter 6 discusses the work of Professor Will Baude, who calls himself an originalist. He agrees with Balkin’s method of “text and principle,” as applied to many modern cases, including the same-sex marriage decisions. Barnett, in an article responding to Balkin’s essay on abortion and originalism, said that “I am in agreement with nearly everything Balkin says about original meaning originalism … [and] I am also sympathetic with his conclusions about the unconstitutionality of prohibitions on abortion.”62
Many New Originalist scholars, whether though the interpretation/construction distinction set forth by Professors Barnett, Whittington, and Solum or through Balkin’s text and principle approach, advocate a form of constitutional interpretation that allows judges to take the broad constitutional principles of due process, equal protection, and freedom of speech, as well as other unclear constitutional text, and construct implementing doctrines based on historical evaluation, political practices, modern conditions, values, and apparently, “ethos” and “cultural heroes.” That approach may also employ original meaning as one factor to consider but so does the model of living constitutionalism, which the New Originalists so frequently criticize. As Professor Steven Smith has argued, Balkin’s text and principle approach is as living a theory as one can imagine and leads to the question what “is the point of all of the deliberation and debate … and the crafting and drafting and redrafting of constitutional provisions, if those provisions will shortly be interpreted in terms of lofty principles with implications (to be enforced, by judges, against democratic majorities) that the enactors never intended, imagined, or desired? Why would sensible citizens and legislators engage in this peculiar exercise, bind themselves and their descendants in this profoundly unpredictable way?”63 There may be persuasive answers to Smith’s questions, but none of them are based in any serious originalist methodology, especially because people in the eighteenth century “would not have contemplated – nor can they be presumed to have consented to – an evolving Constitution that safeguards an ever expanding set of individual rights against the government.”64
The construction zone that the New Originalists advocate is a place where the original meaning and historical evidence play at most limited roles. In addition, the judicial restraint that was such a crucial aspect of the old originalism, is virtually ignored by New Originalists probably because, other than Professors Balkin, Solum, and a few others, an important aspect of their scholarship is devoted to furthering specific conservative and libertarian objectives. As one scholar has observed, the use of “original public meaning [enables] originalists to argue that the abstract language of the … [Constitution] warranted judicial protection of a host of economic liberties, either as a matter of constitutional interpretation or construction. Here was the beginning of originalism as a sword, an offensive justification for judges to advance conservative values against a hostile democratic process.”65
Professor Larry Solum has argued that originalists, old and new, are “united by two core ideas.”66 The first is the “Fixation Thesis,” which means that the original meaning or “communicative content” of the constitutional text “is fixed at the time each provision is framed and ratified.”67 The second idea is the “Constraint Principle” that says that “constitutional actors (e.g., judges, officials, and citizens) ought to be constrained by the original meaning when they engage in constitutional practice.”68 He then says what distinguishes Old and New Originalists is mostly the interpretation and construction distinction advocated by Barnett, Whittington, and others. But in the construction zone, as this chapter has shown, original meaning plays a limited role, and other normative modalities play a significant role. Judges who accept the New Originalism would not be constrained by original meaning in any significant sense nor would the alleged “fixed” nature of text at the time of ratification tilt either side to victory in most litigated constitutional cases. In other words, the two “core ideas” Solum claims are accepted by all originalists are in fact unhelpful to judges deciding most constitutional law cases.
Professor Solum himself has identified these problems with New Originalism. In a book-length debate with Professor Robert Bennett, Solum summarized how the interpretation-construction distinction poses a major challenge for originalists:
[W]hat should an originalist say about decision making within the construction zone? … It might be argued that the construction of [vague] provisions requires judges to rely on their own values or beliefs about political morality and justice. If this were the case, then it might follow that much of the originalists critique of living constitutionalism would lose its force … if originalists allow judges to make law in the construction zone, it might be argued that the difference between originalists and living constitutionalism is only a matter of degree. Given the practical importance of the abstract, general and vague provisions [of the Constitution] living constitutionalists might well claim that the originalist endorsement of the interpretation-construction distinction effectively concedes the most important constitutional questions to non-originalists.69
Solum’s responses to his own questions identify three possible options for originalists. One option for originalists is to advocate for great deference to other political decision makers when judges are in the construction zone.70 This is a coherent response consistent with the Original Originalists and the framers’ view of the proper judicial role. However, few New Originalists adopt it, and the post-nineteenth-century Supreme Court has not embraced such deference on a consistent basis outside of a few isolated areas of constitutional litigation. Another choice is to apply an approach where judges “attempt to derive guiding purposes or principles … to search for the values that are immanent in the specific provisions and overall structure of the Constitution.”71 It is far from clear how this search could possibly limit judicial discretion in actual litigated cases. Without more specific ideas or examples, this second option does not rebut the charge that modern judicial values, not original meaning, will reign supreme in the construction zone. His final option is for judges to adopt a “model of construction by original methods.”72 He does not explain what he means by this option, but presumably he is referring to the theory of original methods originalism advocated by Professors Rappaport and McGinnis and discussed at length in Chapter 6. Solum himself, however, does not detail how this theory constrains judges, given the many conflicting methods of interpretation a judge can select from among those that were approved by the framers (as discussed in Chapter 6).
Solum fails to distinguish how judges act in the construction zone from living constitutionalism. Professor Andrew Coan summarized this idea as follows: The New Originalism “fails to meaningfully constrain judges because it licenses free-wheeling constitutional construction of open-ended constitutional text without reference to original meaning. It also severs the content of contemporary constitutional law from the democratic will of those who ratified it, whose expectations and intentions New Originalist judges are fully permitted to ignore.”73 Remember the Original Originalists criticized the Warren Court “for interpreting the Constitution’s provisions to do things that the provisions’ enactors had never intended or contemplated.”74 The same critique is applicable to the New Originalists.
This method of constitutional construction does not constrain judges in any meaningful sense, and its theoretical foundations are similar to those of living constitutionalism. Although Whittington argues that “[f]ixing constitutional principles in a written text against the transient shifts in the public mood or social condition becomes tantamount to an originalist jurisprudence,” Professors Tom Colby and Peter Smith have detailed extensively how New Originalism, like living constitutionalism, is in fact based on “transient shifts” and “social condition[s].”75 Randy Barnett, Ilya Somin, and numerous other New Originalists, for example, argue for a type of “judicial engagement” of licensing and takings laws, as well as numerous other forms of economic legislation, that represent titanic departures from the originalism of Bork and Berger.76 In their article, “Living Originalism,” Colby and Smith detail numerous other ways originalists old, new, and very new77 have responded to changed social conditions, court decisions, and even public opinion. These “originalists” formulate new jurisprudential strategies based not just on originalist values but also on the spirit of vague text, prior cases, structural values, political practices, and overall normative values, just like the “living constitutionalism” bundle of theories originalist scholars so often attack. The list of scholars who have made similar arguments about the lack of “originalism” in New Originalism is quite long.78
These critiques of New Originalism are substantiated by one of the most recent books attempting to defend originalism as a primary method of constitutional interpretation. Ilan Wurman’s A Debt Against the Living: An Introduction to Originalism79 explicitly adopts the interpretation/construction distinction and adds to it the ideas of “liquidation” and the “sense-reference” distinction. According to Wurman, the “first few times” a judge must resolve hard constitutional issues where construction is necessary, she will choose “among the competing plausible options.”80 This choice will “in some sense be arbitrary.”81 Over time, however, after “a series of mature deliberations made by many constitutional actors,” similar “cases within that same context will presumably accord such collective decisions determinative weight and the matter will be settled.”82 In other words, the meaning will be “liquidated.” Notice, however, that the original decision may not be based on originalist sources, and non-originalist holdings eventually may become the law of the land. Living constitutionalists like David Strauss would agree with this description of how judges over time give meaning to vague constitutional phrases.83
Wurman also adopts Professor Christopher Green’s summary of the “sense-reference” theory of constitutional meaning. An originalist is not bound by what the people living in 1787 or 1868 expected the text to mean in concrete factual situations, except for those provisions where the text is clear beyond doubt, such as the president must be thirty-five. For the vague provisions (the ones that lead to litigation), the Constitution “enshrine[s] a sense that does not change with time. But the facts and conditions to which the sense applies – the referents of the constitutional provisions – can change.”84 Wurman argues that “we are not bound by [the framers’] factual errors.”85 For example, the “sense” of the Fourteenth Amendment is equality. The people in 1868 made the factual error of thinking racial segregation in public facilities was consistent with equality. Judges in 1954 may correct that “error” consistent with originalism.
Wurman’s originalism allows judges to look to prior judicial doctrines and decisions to see if the meaning of the text has been liquidated. If not, judges may determine the “sense” of constitutional provisions, which in the case of the Fourteenth Amendment basically means equality and fairness. This method of constitutionalism is barely related, if at all, to the original public meaning of the constitutional text unless we assume that meaning is broad enough to apply to any inequality modern judges deem legally unwarranted. In Wurman’s own words: “Originalists recognize that original meaning often requires that the application of the text evolves as modern circumstances evolve.”86 Just so, as virtually all living constitutionalists would agree.
Why do scholars like Wurman who quite obviously feel it is appropriate for judges to constantly update the applications of vague constitutional provisions to meet new conditions refer to themselves as Originalists? This discussion needs to be put off until Chapter 10 so that we can analyze two other recent schools of originalist thought and then examine substantial evidence that originalism has not, in practice, played a consistent role in the Supreme Court’s constitutional decisions.
6
The New, New Originalists
Originalism is our Law.
Will Baude1
Interpretative theory has too long been under the grip of a nirvana fallacy.
Mike Rappaport and John McGinnis2
Many of the originalists discussed so far, whether from the Bork and Berger era or from the later Barnett, Whittington, and Somin era, were writing critically and prescriptively. They argued that the Court over time has not taken originalism, in any of its forms, as seriously as these scholars would like. They would also concur with Justice Scalia who once said that it “would be hard to count on the fingers of both hands and the toes of both feet, yea, even on the hairs of one’s youthful head, the opinions that have in fact been rendered not on the basis of what the Constitution originally meant, but on the basis of what the judges currently thought it desirable for it to mean.”3 In other words, even Scalia recognized that originalist decision making was rare among contemporary judges.
Two of the newest voices in the originalism debate, however, Professors Will Baude and Stephen Sachs, have taken a different approach arguing that originalism properly conceived, is in fact, and has been for a long time, “our law.”4 To the extent that New Originalism and Living Constitutionalism are, as Balkin claims, “flip sides of the same coin,” this thesis needs to be seriously considered by originalists and non-originalists alike. The first part of this chapter addresses and criticizes the claim that “originalism is our law.”
The second half examines another relatively new perspective on originalism advocated by Professors John McGinnis and Michael Rappaport. Their theory, which they label “original methods originalism,” argues that judges today should only use the interpretive techniques that judges used at the time of the ratification of the Constitution.5 Their work suggests that originalism isn’t how judges decide cases today, but it should be.
A. “Inclusive Originalism”
In an important and much cited article in the Columbia Law Review, Professor Will Baude asked a provocative question: “Is Originalism Our Law?”6 His affirmative answer likely surprised many Court observers and other originalists, who believe that most Supreme Court decisions concerning free speech, criminal defendants, abortion, sovereign immunity, and the rights of gays and lesbians to marry, among many other cases, cannot be justified through historical analysis. For example, as Professor David Strauss argued in a recent Foreword to the Harvard Law Review,7 neither text nor history can adequately support or justify most of the Court’s constitutional law cases. Rather, Strauss argued, Supreme Court constitutional law is most accurately seen as common law where prior decisions reflecting the justices’ personal values generate the decisions. In contrast, Professor Baude boldly argues that “inclusive originalism” has been and is the law of the land.8
Professor Baude’s thesis, which is a branch or outgrowth of the “New Originalist” scholarship discussed in the previous chapter, tries to connect Court decisions to the various relevant ratification eras by using the interpretation/construction framework advanced by Professors Barnett, Whittington, and Solum. Baude’s definition of originalism, however, is virtually indistinguishable from the non-originalist, “living constitution” approach that supported the liberal Warren Court decisions that the Original Originalists criticized. In a sense, then, originalism as a theory, in the hands of Professor Baude, and other scholars like Professor Stephen Sachs, has come full circle to mean almost the exact opposite of what the theory meant to Judge Bork and Professors Graglia, Berger, Kay, and others.
To understand and appreciate Professor Baude’s novel thesis, it is necessary to understand what he means by “our law.”9 Baude does not specifically indicate whether he is writing for philosophers or judges or both when referring to “our law.” He does say that “[i]f I’m right … originalist judging can potentially be justified on a … plausible normative ground – that judges have a duty to apply the law, and our current law … is this form of originalism.”10 He also wrote that his article “relies on lawyers’ assumptions rather than technical jurisprudence.”11 Therefore, it appears that Baude’s originalist approach is directed primarily at judges and lawyers, not theorists, and this book evaluates his “inclusive originalism” as it affects our legal practices on the ground.12
Professor Baude admits that what he calls “inclusive originalism” “may be frustrating to those who knew originalism in its unruly youth.”13 He dramatically understates that case. Judge Bork, Ed Meese, and the other originalists of the 1980s would likely not recognize as originalism many of the theories now claiming that mantle, including Baude’s “inclusive originalism.”
Professor Baude argues that his definition of “inclusive originalism” is “coherent, consistent with much modern originalist scholarship, and most important, consistent with our practice.”14 Interestingly and revealingly, he cites Justices Kagan and Alito, who are not exactly paragons of originalist decision making, to support his claim that “inclusive originalism” is “our law.”15
Professor Baude defines his “inclusive originalism” as follows: “Under inclusive originalism, the original meaning of the Constitution is the ultimate criterion for constitutional law … This means that judges can look to precedent, policy, or practice, but only to the extent that the original meaning incorporates or permits them.”16 Professor Baude suggests that it is perfectly consistent with “inclusive originalism” for judges to interpret the open-ended phrases of the Constitution in ways that were “unforeseeable at the time of enactment.”17 This is so “because a word can have a fixed abstract meaning even if the specific facts that meaning points to change over time.”18 Other New Originalists, such as Randy Barnett and Jack Balkin, agree that the application of vague constitutional provisions may evolve over time as facts and circumstances also change.19
What does it mean for words to be simultaneously “fixed” and “abstract”? The answer shows why “inclusive originalism” is either inaccurate or indistinguishable from living constitutionalism, and why Professor Baude is correct that his version of originalism would mystify, to say the least, those “who knew originalism in its unruly youth.”
According to Professor Baude, one “policy” and “practice” that is consistent with “inclusive originalism” recognizes that many constitutional terms are “ambiguous” or “vague,” and judges must use devices like “construction” and “presumptions” to give those words meaning.20 These methods of constitutional interpretation are consistent with “our law” as long as they are permitted by the “many versions of originalism.”21 Not only are such creative methods of judicial interpretation consistent with inclusive originalism but “[a] method like the use of evolving language is likely an example of a sub-method that is required by originalism. Giving evolving terms, their intended evolving meaning is necessary to be faithful to their original sense.”22
Professor Baude’s “inclusive originalism” allows judges to give the vague constitutional phrases that trigger most constitutional litigation different meanings as facts and society evolve. In his words, “fixed texts can harness what seems to be changing meanings.”23 So defined, originalism is indistinguishable from “living constitutionalism” because most cases that end up in front of judges implicate imprecise phrases like “equal protection,” “due process,” “establishment of religion,” and “cruel and unusual punishment.”
For Professor Baude to support his claim that “inclusive originalism” is “our law,” he tries to fit a wide variety of landmark Supreme Court decisions, considered by most scholars to have little originalist content, into his definition. His explanations for these cases indicate that he believes that Barnett’s and Solum’s “construction zone” originalism is, in fact, originalism. But if he is right about these cases, his originalism isn’t originalism in any serious sense. If he is wrong that these cases are originalist, he needs a new descriptive label for his theory.
Professor Baude claims that cases like Brown v. Board of Education,24 Obergefell v. Hodges,25 and Home Building & Loan Ass’n v. Blaisdell26 are consistent with his inclusive originalism. His efforts to fit these cases into his model reveal a lot about both his inclusive originalism and other New Originalist scholarship.
The Court in Blaisdell allowed Minnesota to put a temporary stop on the obligations of mortgagees to comply with the terms of their mortgages despite the Constitution’s express prohibition on states passing any “Law impairing the Obligation of Contracts.”27 The Court allowed Minnesota to violate what appears to be the clear meaning of this provision on the basis that the Great Depression caused an emergency. The justices said that although an “emergency does not create power, emergency may furnish the occasion for the exercise of power,” and while “an emergency may not call into life a power which has never lived, nevertheless emergency may afford a reason for the exertion of a living power already enjoyed.”28
After these somewhat arcane suggestions, the Court went on to say that there are two types of constitutional provisions, specific and general. Specific provisions are “so particularized as not to admit of construction,” but general ones “afford a broad outline” and the “process of construction is essential to fill in the details. That is true of the contract clause.”29 This language, of course, is similar to the vocabulary used by New Originalists to describe constitutional interpretation. Which constitutional provisions are “specific” so that they do not “admit of construction”? The Blaisdell Court said that no emergency would allow “a state to have more than two Senators … or permit the States to ‘coin money,’” among a few other examples of clear constitutional text.30
Professor Baude argues that “there is some reason to believe that Founding-era lawyers would have expected a mortgage moratorium to violate the Contract Clause. But originalism often requires one to read the constitutional text beyond its specific expectations.”31 Although the Court may have mistakenly read the Contracts Clause as “general,” not “specific,” the justices asked “precisely the kinds of question [sic] about the original meaning of the Contract Clause that … originalism ought to embrace.”32 Professor Baude approvingly quotes Professor Thomas Colby (a prominent critic of New Originalism), who said that the reasoning in Blaisdell “actually appears to be a paragon of the New Originalism …”33
As his analysis of Blaisdell demonstrates, Professor Baude’s “inclusive originalism” allows Supreme Court justices to ignore clear constitutional commands and well-documented original expectations about those demands, if modern circumstances so require.34 This type of constitutional interpretation is no different than the form embraced by living constitutionalists (and liberals) such as Professors Erwin Chemerinsky and Laurence Tribe as well as Justices William Brennan and Thurgood Marshall. The fact that so-called originalists might pause and ask whether the provision at issue is “specific” or “general” before embarking on their “construction zone” constitutionalism cannot matter given that “specific” provisions are almost never litigated, and even when they are, like the Eleventh Amendment, the justices often give the plain meaning a different interpretation if policy concerns are important enough.35 In the case of the Eleventh Amendment, the justices (including Scalia and Thomas) interpreted state immunity from suit by citizens of “another” state to mean citizens of the “same” state, despite the clarity of the word another.36
Professor Baude’s analysis also mistakenly assumes that the justices’ answers to hard constitutional questions – such as whether emergencies can override clear constitutional commands – come after they ask their originalist questions as opposed to after a decision about how the case should be resolved.37 One does not have to be a core legal realist to think that Professor Baude’s sequencing here is quite unlikely. It is far more probable that the justices settled on a result and then justified it by labeling the Contract Clause a general provision that may be constructed as times and circumstances change. And, once they made that move, the originalist language in the opinion is mere window dressing. Legal realists and living constitutionalists do not deny that the justices often use the rhetoric of originalism to create a symbolic (and important) link to the past.38 They just deny that the rhetoric drives their decisions.
Professor Baude also argues that Obergefell v. Hodges,39 is an example of “inclusive originalism.” He says that the Court’s decision that the “Fourteenth Amendment required states to license same-sex marriages … seemed to pick the originalist route.”40 As discussed in the previous chapter, this claim, that gays and lesbians have a constitutionally protected right to marry under an originalist interpretation of the Fourteenth Amendment, is quite extraordinary given that we know for certain that virtually no one alive in 1868 would have felt that way.41
Professor Baude supports this argument with two points. First, he maintains that Justice Kennedy’s opinion explicitly identified the Fourteenth Amendment as a constitutional provision setting “forth broad principles rather than specific requirements,” consistent with the “new originalism.”42 Baude argues that the “Fourteenth Amendment’s meaning was an anti-discrimination principle that was broader than race and might include sexual orientation … The thrust of the original meaning argument is that the Fourteenth Amendment ratifiers decided to empower … the courts to recognize and invalidate new forms of discrimination, potentially including this one (bans on same-sex marriage).”43 For Baude, the judicial recognition that some constitutional provisions allow judges to embrace a decidedly non-originalist method of judicial review is tantamount to originalism “being our law.” If he is right, there is no substantial difference between originalism and non-originalism for most litigated cases.
Second, Professor Baude cites the following paragraph from Justice Kennedy’s opinion:
The generations that wrote and ratified the Bill of Rights and the Fourteenth Amendment did not presume to know the extent of freedom in all of its dimensions, and so they entrusted to future generations a charter protecting the right of all persons to enjoy liberty as we learn its meaning. When new insight reveals discord between the Constitution’s central protections and a received legal stricture, a claim to liberty must be addressed.44
Professor Baude takes Justice Kennedy’s rather obvious homage to living constitutionalism and suggests “this sort of living originalism” amounts to the Court asking the right questions and doing “what an inclusive originalist would do.”45 Thus, “even in one of its most potentially anti-originalist moments, the Court ultimately claimed fidelity to the Amendment’s original authors.”46
Professor Baude’s explanation for why Obergefell is an originalist opinion is unpersuasive because Justice Kennedy is obviously applying living constitutionalism, as he often did. In Lawrence v. Texas, for example, an important gay rights case, Justice Kennedy did not try to hide his choice between originalism and the living Constitution. He ended that opinion as follows:
Had those who drew and ratified the Due Process Clauses of the Fifth Amendment or the Fourteenth Amendment known the components of liberty in its manifold possibilities, they might have been more specific. They did not presume to have this insight. They knew times can blind us to certain truths and later generations can see that laws once thought necessary and proper in fact serve only to oppress. As the Constitution endures, persons in every generation can invoke its principles in their own search for greater freedom. 47
A clearer choice to reject originalism is hard to imagine. If by “inclusive originalism,” Professor Baude means that the Supreme Court may identify vague constitutional provisions, ignore what we know the people who ratified those provisions expected them to mean, and then “construct” the best modern meaning of those provisions, with the only originalist move being to first label the provision “general” and not “specific,” then there is no difference between “inclusive originalism” and non-originalist methods. Either these gay rights cases are examples of living constitutionalism, or they are a form of originalism indistinguishable from living constitutionalism. The only other possible explanation is that cases like Obergefell and Lawrence, where the justices employ modern values to resolve cases, are outliers. Professor Baude does not make that argument (nor could he) considering the Court’s long historical practice of using similar living constitutionalism methods of interpretation.48
Like most academics discussing constitutional interpretation, Professor Baude tries to fit Brown v. Board of Education into his descriptive theory. He concedes that “[i]f Brown does repudiate the original meaning of the Fourteenth Amendment, that is a big problem for the positive-law theory of originalism.”49
Professor Baude begins his analysis by noting that the Brown Court held the case over one term and asked the parties to brief questions relating to the history of the Fourteenth Amendment as applied to segregated schools.50 The Court’s request does suggest an originalist analysis. But then, as Professor Baude relates, in its final opinion, the Court specifically said that the history was “inconclusive” and that historical “sources” are not clear enough “to resolve the problem with which we are faced.”51 The Brown Court went on to famously hold, based in part on modern social science reports, that separate schools could not be equal.52
Once again, Professor Baude uses the “Court asked the right question” justification to conclude that nothing in Brown contradicts originalism’s legal status.53 It is difficult to figure out how a Court that specifically rejected relying on historical sources somehow evidences “inclusive originalism,” unless we define “inclusive originalism” to mean “not relying on originalism.” To the extent that the justices’ rejection of originalism is consistent with originalism because the framers expected them to reject originalism in Professor Baude’s descriptive account, “originalism” and “not originalism” are the same thing. There is no other choice.
Professor Stephen Griffin once wrote the following about Brown:
[O]ne of the most celebrated Supreme Court decisions in U.S. history, a decision that helped underwrite the legitimacy of the contemporary constitutional order, especially for racial and ethnic minorities, was deliberately and unanimously not based on any version of original intent or meaning, despite the clear understanding of the justices that originalism was an option.54
As Griffin points out, Brown is not the only example of obviously non-originalist judicial decisions:
The problem for originalism posed by equal protection law goes far beyond Brown. The development of vast tributaries of equal protection law owes little to historical or originalist argument. We can examine basic … precedents concerning school desegregation, interracial marriage and adoption, voting rights, racially disproportionate impact, affirmative action, and gender discrimination without finding any significant use of originalist argument. Equal protection law is a good demonstration of how doctrines can evolve legitimately without recourse to historical argument. This celebrated branch of law thus demonstrates that originalism is not the status quo.55
Why is it so important to Professor Baude to label non-originalist decisions originalist? The answer may lie in his uncritical acceptance of New Originalism as a distinct form of constitutional method different from living constitutionalism. What Baude adds to the conversation, however, is taking New Originalism to its logical end through his attempts to bring obviously anti-originalist Court decisions into the originalist fold. As Baude admits, Judge Bork’s originalism would not have deemed any of the gay rights cases or most of the cases cited by Baude acceptable nor would Bork ever have believed that the originalism he was espousing was already “our law.”56 Bork, along with Ed Meese, Raoul Berger, and others espoused their originalist methodology because they strongly believed “our law” needed to be changed, not because the Supreme Court was already using originalism.57
Although Professor Baude does cite a few cases, like the famous Second Amendment case District of Columbia v. Heller, which he says evidence a more authentic originalist analysis, he does not suggest that those kinds of cases, where the justices admittedly devoted considerable sections of their opinions to ratification-era evidence, make up a significant portion of “our law.”58 Rather, his argument depends on the assumption that the legion of Court cases interpreting vague constitutional text in a living constitutional manner are consistent with his “inclusive originalism.”59 If he is right, there is no meaningful difference between originalism and living constitutionalism (at least to judges). If he is wrong, then his descriptive account is inaccurate.
Most legal realists, including this author, agree with Baude’s descriptive account that the Court continually updates its interpretation of unclear constitutional text according to the justices’ perspectives on modern conditions and favored consequences. In Chapter 1, however, we defined an originalist as someone who believes that the meaning of the constitutional text is fixed at the time of ratification, that judges should give that meaning a primary role in constitutional interpretation, and pragmatic modern concerns are not allowed to trump discoverable original meaning.60 This definition is well accepted by both originalists and non-originalists. Moreover, Professor Solum’s definition of originalism, one that is also generally accepted by both originalist and non-originalist scholars, suggests that all originalists (old and new) accept that the original meaning or “communicative content” of the constitutional text “is fixed at the time each provision is framed and ratified,” and that “constitutional actors (e.g., judges, officials, and citizens) ought to be constrained by the original meaning when they engage in constitutional practice.”61 In contrast, Baude’s inclusive originalism simply requires that the Court ask whether the text at issue is general or specific. If it is general, his originalism does not meet the criteria for originalism listed earlier.
Professor Baude seems to have no quarrel with the methods (not necessarily the results) of most of the decisions he uses to explain why “inclusive originalism” is indeed “our law.”62 But these cases all used various methods of constitutional interpretation that go much further than, and sometimes ignore, historical evaluations of the original meaning of constitutional text. These methods include the Justices not only considering prior Court decisions and the text and structure of the US Constitution, but also contemporary consequences.63 In most of these cases, the justices do not privilege original meaning other than perhaps with a wink and a nod to the relevant text as being “general” not “specific.”
What Professor Baude is describing is a pluralistic method of constitutional decision making that sounds a lot like the interpretative theories of such decidedly non-originalist scholars as Phillip Bobbitt, Richard Fallon, Michael Dorf, and Stephen Griffin (there are differences among the theories of these scholars, but they are not significant for the purpose of this point).64 So why doesn’t Professor Baude expressly align his “inclusive originalism” with these pluralistic theories? After all, to the extent that his descriptive account embraces the New Originalism of scholars like Barnett and Whittington, this critique has been made before. As Saul Cornell has written about New Originalism: “For right-wing scholars and judges, new originalism serves as a type of constitutional camouflage. It allows ‘conservatives’ to create their own living constitution and advance a form of judicial activism, while claiming to be simply engaged in an act of constitutional redemption.”65
Similarly, and perhaps less pejoratively, but no less accurately, Professor James Fleming summed up in one sentence why New Originalism is not originalism at all: “the inclusiveness of the new originalism shows that it will require the very judgments that proponents of the moral reading have argued are necessary in constitutional interpretation and construction.”66 By the “moral reading,” Fleming is referring expressly to Ronald Dworkin, who was not in any material sense an originalist scholar.67
A leading constitutional law theorist at one of the nation’s elite law schools who teaches a seminar on originalism is advocating a theory of originalism that is quite similar to the work of the liberal, non-originalist Ronald Dworkin. And he is not the only one. Professor Stephen Sachs, who Baude cites admiringly, believes that originalism is a theory of legal change that reveals that the law (including the Constitution) must stay the same until it is legally amended.68 In other words, according to Sachs, “[o]ur law is still the Founders’ law, as it’s been lawfully changed.”69
He is right. But Sachs also suggests that valid changes may be brought about by judges taking vague constitutional text and constructing modern meanings to address changed circumstances.70 Is it really an originalist methodology to adapt vague text to contemporary values and developments even when we have a strong idea that the interpretation is not how the ratifiers would have thought about the problem (like the same-sex marriage cases)? Again, this is living constitutionalism disguised as originalism.
Both Professors Baude and Sachs offer interesting descriptive and normative accounts of constitutional decision making. Neither, however, takes original meaning or even history seriously as a constraint or even a significant factor in generating results in litigated cases.71 If Brown, Blaisdell, and Obergefell are originalist cases, then the term has lost all meaning.
Why are these scholars so invested in characterizing “our law” as originalist? The answer lies, I think, with a great need or hope among many academics to believe that the justices are doing something other than imposing their personal values, writ large, on the rest of us. Judge Bork did not have that need. He constantly criticized Supreme Court justices for imposing their personal values on reluctant majorities unrelated to any relevant law.72 Michael McConnell, another Original Originalist, also thought that the sin of non-originalist methods of constitutional interpretation lay in the unlawfulness of judges mistaking their personal values for legal values.73 These scholars and judges saw constitutional law as practiced on the ground by the Supreme Court for what it is; an all-things-considered approach based primarily on the justices’ values writ large. They offered a solution: strict adherence to original meaning along with a strong presumption in favor of legislation, and a large dose of judicial modesty.
Professor Baude does not advocate strict adherence to original meaning or strong deference to the elected branches. Yet, he must account for society-changing decisions such as Brown, Obergefell, and Heller, without simply conceding the legal realist critique that values not text and history drive Supreme Court decision. It appears Professors Baude and Sachs need to maintain the faith that judging, especially the form of judging embodied by front page, landmark decisions, is separate from ordinary politics. For them, constitutional decision making must remain special, otherwise their faith in constitutional law will be shaken. They are resisting the antitheory and antiformalism of the Legal Realists of the 1930s, the Critical Legal Scholars of the 1980s, Judge Richard Posner,74 and this author,75 among many others.
Professors Baude and Sachs have combined theory with antitheory. A doctrine of “inclusive originalism” that allows for significant “judicial construction,” or a theory of constitutional change that allows meaning to evolve with changed facts, can be used by scholars to justify virtually every aggressive act of judicial review of the last two hundred years. But they also argue that justices aren’t simply applying their own values and perspectives; they are originalists doing what the Founding Fathers would have wanted them to do all along. “Our law” is their law, and what Bork would have called judicial activism is to Baude and Sachs fidelity to the Constitution. This is “originalism” for everyone, and for every purpose. In other words, it is not “originalism” at all.
B. Original Methods Originalism
Unlike Professors Baude and Sachs, and other New Originalists, Professors John McGinnis and Michael Rappaport have recently advocated a form of originalism that places primary emphasis on historical understandings and originalist sources. Their book, Originalism and the Good Constitution,76 adds a new and important form of originalism to those advocated by the Original Originalists and the New Originalists.
On the first page of their book, McGinnis and Rappaport distance themselves from New Originalists like Professors Baude, Balkin, Barnett, and Sachs by asking how “can an originalist jurisprudence address the hundreds of judicial decisions inconsistent with original meaning that are now deemed the law of the land?”77 The authors criticize the New Originalist “construction zone” method on the basis that it “significantly reduces the scope of originalism” and might even “largely collapse originalism into living constitutionalism.”78 They even concede that “contemporary originalism … has substantial methodological controversies at its heart.”79
McGinnis and Rappaport’s “Good Constitution” Originalism is based on the argument that originalism “advances the welfare of the present-day citizens of the United States because it promotes constitutional interpretations that are likely to have better consequences today than those of non-originalist theories.”80 The original Constitution and its Amendments were adopted through “stringent supermajority rules [that] are likely … to generate good constitutional provisions. Thus, the beneficence of the Constitution is connected to the super-majoritarian process from which it arose … Consequently, the results generated by originalism are likely to be beneficial.”81 In other words, the understandings of the people at the time of the ratification of the Constitution should govern us today because ratification required far more consensus and agreement than ordinary legislation.
The authors sum up their arguments as follows:
First, desirable constitutional provisions (or as we also call them, entrenched laws) should take priority over ordinary legislation because such entrenchments establish a structure of government that preserves democratic decision making, individual rights, and other beneficial goals. Second, appropriate supermajority rules are a sound method of producing legitimate and desirable entrenchments and no superior method is available. Third, the Constitution and its amendments have been passed in the main under appropriate supermajority rules, and thus the norms entrenched in the Constitution tend to be desirable.82
McGinnis and Rappaport argue that our society can reap the benefits of this super-majoritarian process only if judges embrace originalism as the exclusive method of constitutional interpretation (unless well-established and important prior cases require adherence as a matter of stare decisis). Originalism is the only method of interpretation that “captures the meaning that passed through the super-majoritarian process.”83 When judges update or change what the Constitution originally meant, not only are the benefits of the super-majoritarian process lost, but also the people will cease to use the Article V amendment process to alter the Constitution’s meaning, losing the most effective mechanism for making major changes to ourselves and our country. Moreover, judicial correction of the Constitution is much less stable than using the Article 5 process.
To support this argument, the authors blame the Supreme Court’s living constitution “correction” approach to gender discrimination for the failure of the states to pass the Equal Rights Amendment in the 1970s.84 They argue that by the time the ERA was being considered by many states, legislators rationally believed (1) that the amendment was no longer necessary because of the Court’s anti-originalist gender-discrimination decisions, but also (2) the Amendment would be subject to that same approach leading to bad results like courts mandating same-sex bathrooms.85 The authors conclude that “had the Court not already updated the Constitution and had it been clear that the amendment would not be creatively interpreted, it is likely the Equal Rights Amendment would have been enacted.”86 The authors may be right (though I doubt it), but it seems an odd example to use as the Court’s decisions protecting women from gender discrimination have been relatively stable now for almost forty years, and those protections are quite unlikely to prove erratic ever again.
Perhaps the major contribution made by The Good Constitution is its insistence that an indispensable part of the original meaning of the Constitution is the “original interpretative methods” that were used during the ratification era. Using the “enactors’ interpretative methods ensures that the provisions have the meaning that the enactors expected and thereby reflects the costs and benefits of the provisions that the enactors would have calculated.”87 In the words of one reviewer as well as the authors, if “the ‘supermajority’ that ratified the Constitution ‘employed those interpretive rules, then giving effect to the document they approved requires using those same rules.’ The interpretive rules are thus as much a part of the Constitution as the original text.”88
Although the authors spend some time on what these interpretative methods were, there is surprisingly little discussion in the book how such methods or rules of interpretation should be applied by judges faced with difficult constitutional questions. Throughout the book, the authors claim that these original methods will reduce the vagueness and imprecision of much of the constitutional text, but nowhere do they show how that would work in practice. Their project suffers from the absence of applying theory to facts because simply alleging that originalist rules and methods will make the judicial case deciding function easier, without showing how that is true, makes their claim hard to evaluate.
Some critics of The Good Constitution have taken the authors to task for failing to identify with more precision what constitutes the “good society” they claim is furthered by strict adherence to originalist methods and originalist interpretation.89 The authors adopt a theory of “welfare consequentialism” to argue that clear, stable rules are better for a good society than more ad hoc, cost-benefit analysis, and that originalism will produce such stability better than other interpretative methods. Although these assertions are indeed quite controversial,90 for our purposes it is their claim that originalism produces the best results in constitutional cases that is most relevant.
There are several problems with McGinnis’s and Rappaport’s defense of Original Methods Originalism. First, the authors concede that the exclusion of people of color and women from both the ratification of the original Constitution and the Reconstruction Amendments are serious flaws in the super-majoritarian processes. However, they claim that those flaws have “largely been rectified” by the constitutional amendments giving women and African Americans the right to vote, and by the Thirteenth and Fourteenth Amendments abolishing slavery and prohibiting the states from denying anyone the equal protection of the laws.91 The authors acknowledge that state required segregation and racial apartheid lasted long after the Reconstruction Amendments but blame those evils on what they allege are non-originalist Court decisions like Plessy v. Ferguson, which upheld segregated trains in Louisiana. If only the Court had enforced the original meaning of the Reconstruction Amendments, that super-majoritarian process would have done its job.92
The authors’ arguments concerning the exclusion of well over half the population from the original and Reconstruction ratification processes is unsatisfactory. As legal scholar Kurt Lash has pointed out, the authors assume what are quite “disputed assertions about the original meaning of the Fourteenth Amendment … McGinnis and Rappaport blame … Plessy v. Ferguson for failing to recognize that the Privileges or Immunities Clause protected equal, if unenumerated, rights of contract. The Supreme Court’s decision in Plessy to uphold racial segregation, of course, is not generally criticized because it failed to enforce fundamental economic rights. Nor is there anything approaching a scholarly consensus about the original meaning of the Privileges or Immunities Clause of the Fourteenth Amendment.”93
The majority view, in fact, is that it was the Court’s decision in Brown that reversed Plessy, not Plessy itself that got original meaning wrong.94 If it is true that the most accurate original meaning of the Reconstruction Amendments would have allowed segregated schools, as Raoul Berger and others have argued, it is unlikely we could call that super-majoritarian process superior to the judicial correction in Brown that finally secured formal equality for African Americans.
As to both people of color and women, McGinnis and Rappaport argue that they have had the right to vote for a long time, and it is unlikely that the Constitution would look significantly different had they been included in those ratification processes.95 The authors claim that we don’t know whether affirmative action or abortion, for example, would have been secured by the Constitution even had women and people of color not been excluded from participating in the ratification process.
This argument is strained at best. The authors support originalism on the basis that the super-majoritarian ratification process produces better results than ordinary legislation, and therefore both the substance and methods used in 1787 and 1868 should be used by judges today. This hypothesis is interesting and may even be right when the ratification conditions are optimal. But the thesis ignores the fact that in this country the ratification norms and procedures were adopted entirely by white men. The counterfactual argument that nothing of significance would have changed if over half the population had not been excluded cannot make up for the reality that the experiences and values of people of color and women were completely absent from the process. To take just one of an infinite number of possible examples, the original Constitution’s protections for private property might have been significantly watered down had the people who couldn’t own such property been included. In any event, imagine the reaction from people today if the authors suggested that a process for constitutional amendment that excluded all women and all African Americans would not result in different outcomes than one that doesn’t exclude those groups. The reality is that the authors are claiming that the values of less than half the people living in two extraordinary periods of American history should be privileged over the values of all the people today.
Even if we assume, as the authors argue, that the super-majoritarian ratification processes did produce beneficial provisions, for their second argument to succeed, they must show that it is possible to discover and apply the interpretative methods the ratifiers expected judges to employ. This is not an easy task. What methods would the framers have used to determine whether lethal injections, which sometimes fail to act quickly, are cruel and unusual punishments; or whether public colleges can use limited racial preferences to make up for our racist past; or whether the commandeer-in-chief power in Article II allows the president, without any prior judicial approval or due process, to execute an American citizen who is an alleged terrorist while he is eating lunch in Yemen? Whatever the answers to these questions, you won’t find them anywhere in The Good Constitution. The book’s largest failing is its refusal to apply its suggested originalist methods theory to contemporary constitutional disputes.
There may be a good reason why the book fails to apply its recommendations to real cases. The people living in 1787 and in 1868 did not agree about how to interpret the open-ended text that they enacted. Scholars such as Jack Balkin have made compelling arguments that the framers would have expected the broad aspirational provisions of the Constitution, such as the First and Fourth Amendments, to be interpreted by judges with an eye toward modern conditions and consequences.96 If those arguments are true, then the originalism arguments put forth by McGinnis and Rappaport are not only inherently contradictory, but they also would support the living originalism and constitutional construction theories the authors so strongly reject.
The framers and ratifiers in 1787 were not of one mind when it came to how they expected future judges to apply and enforce the brand-new Constitution. That uncertainty undercuts the authors’ argument that “the reader of the US Constitution would recognize that its meaning depends on interpretive rules that were generally deemed applicable to written constitutions of this type.”97 As Professor Lash pointed out, “there were no other written constitutions of ‘this type.’ The very idea of a written judicially enforceable constitution was something new under the sun in post-Revolutionary America.”98 Lash described in his review of The Good Constitution many of the uncertain questions the framers had concerning the new document such as which legal rules would apply to its interpretation, how much, if any, the experiences under state constitutions would matter, and whether the old debates about statutory interpretation, such as the differences between intentional and strict construction approaches, would reproduce themselves when constitutional provisions led to litigation.99 Lash concluded that what McGinnis and Rappaport “fail to recognize … is that the proper methods of constitutional interpretation were not only under-resolved at the time of the Founding, they were the subject of heated and on-going debate … Different founders proposed different methods of constitutional construction … This dispute cannot be resolved by … interpretive methodology … it requires the application of normative theory. This is not the result of a temporary gap in our historical knowledge. It is history itself that tells us that originalism cannot go all the way down.”100
McGinnis’s and Rappaport’s The Good Constitution fails to persuade mostly because it cannot make a strong historical case that the framers and ratifiers themselves would have privileged originalism as a primary interpretative method and because, as a normative matter, America in both 1787 and 1868 was a racist, sexist society promoting some fundamental values that are largely rejected by people living today. This disconnect, between the world of the founders and our world today, may explain why even those contemporary justices who self-identify as originalists have failed to consistently vote in an originalist manner. As the next chapter shows, the most persuasive evidence that originalism does not and cannot work as an interpretative theory (absent a strong clear error rule) is that originalism has in fact never consistently worked in practice as an interpretative theory.
7
The Non-Originalism of Justices Scalia and Thomas
Thomas will use originalism where it provides support for a politically conservative result, even if that support is weak … But where history provides no support, he’s likely to ignore it altogether.
Doug Kendall and Jim Ryan1
I would conclude from his Taft Lecture and his behavior on the Court that Justice Scalia is simply not an originalist.
Randy Barnett2
Chapter 3 summarized a series of law review articles written by Professor Jacob tenBroek, who argued that as of his writing (1939), the justices’ personal values and life experiences, not fidelity to text or ratification-era evidence, drove Supreme Court decisions.3 He supported his descriptive account in a five-part series that described how often the Court issued decisions irreconcilable with constitutional text and history. For the next few decades, there was little substantial academic debate about the relationship between originalism and constitutional decision making. As Professor Jamal Greene has observed, “originalism remained firmly on the margins of constitutional law for [these] … decades.”4
After the Warren Court’s aggressive liberal activism, however, came a renewed scholarly and judicial interest in using a rigorous text and originalist approach to cabin judicial discretion. Chapter 4 recounted the work of Judge Bork, Professor Raoul Berger, and others, who ignited what is today’s much broader originalism debate. Even with the spread of originalism throughout the legal academy, the political world, and the citizenry, however, there has never been a modern Supreme Court Justice who voted consistently in an originalist manner.
The two justices (before Neil Gorsuch) who consistently self-identified as originalist, and who advocated for the doctrine on and off the Court, are Antonin Scalia and Clarence Thomas.5 A careful examination of their voting records and opinions, however, demonstrates that neither Justice practiced what they preached. This failure is emblematic of how impractical and unworkable originalism is as a method of constitutional interpretation unless it is attached to a strong presumption of validity for state and federal laws – a presumption neither justice consistently applied.6
Although Justices Scalia and Thomas both claimed the mantle of originalist,7 their ideologies have nuanced differences such as their use of precedent, tradition, and what evidence counts toward original meaning. However, both justices, in their opinions and in their off-the-Court writings, argued that judges should leave their personal values out of constitutional interpretation and only overturn the decisions of more accountable political officials when required to by text or history.8 For example, Justice Thomas has said that a judge must try hard to push away his “racial, social, or religious background” when interpreting the Constitution and that a judge “must become almost pure, in the way that fire purifies metal, before he can decide a case. Otherwise, he is not a judge, but a legislator, for whom it is entirely appropriate to consider personal and group interests.”9
Similarly, Justice Scalia has on many occasions argued that a judge’s only job in constitutional cases is to interpret text and original meaning and not to consider policy, consequences, or a judge’s own values.10 For example, during the oral argument in one of the Court’s landmark Second Amendment cases, Scalia suggested that it is the legislature’s job to study gun control statistics and policies, but a judge should only be concerned with text and history.11 Before his death, Scalia routinely toured the country giving talks where he loudly exclaimed that the Constitution is “Dead, Dead, Dead, Dead.”12 During these speeches, he also explicitly criticized living constitutionalism identifying himself as an originalist who “adheres to the text of the Constitution, but – more importantly – gives the text the meaning that it had when the American people adopted it.”13
Despite these many claims rejecting anything but a textualist and originalist approach to constitutional interpretation, Scalia’s and Thomas’s jurisprudence, together and alone, is replete with aggressive acts of judicial review that they did not justify by reference to the Constitution’s text or its original meaning. It would take a stand-alone book to discuss the many examples where Scalia and Thomas rather obviously veered from their alleged disdain for the “living Constitution,” but the following cases are representative and reflect broad and important swaths of constitutional law where these two justices prevented elected officials from implementing important legislative objectives. First, I broadly summarize those areas of law and then discuss why each one reflects “living constitutionalism” much more than originalism.
Justice Thomas wrote a concurring opinion in the Court’s most recent campaign finance case arguing that virtually all laws limiting the spending of money on or for political campaigns are unconstitutional under the First Amendment.14 Although Justice Scalia did not join that particular opinion, with the exception of disclosure requirements, Scalia has voted to strike down every campaign finance law that he has been called upon to review while sitting on the Court.15
Both justices have said they would prohibit Congress, the president, and every level of state and local government from employing any and all racial preferences.16 Both justices would also prevent Congress from using state governments to help implement federal laws enacted pursuant to Congress’s enumerated powers, and they would stop most plaintiffs from suing any state for money damages because of the doctrine of sovereign immunity.17 In none of these examples, and a few others discussed in this chapter, where the justices voted to significantly alter the ways both federal and state governments are allowed to conduct their business, did either justice make persuasive arguments from either text or original meaning.
Before discussing these examples specifically, one argument that has previously been made by scholars responding to my work on Justices Scalia and Thomas must be addressed. Some originalists have argued in many of the areas of law where Scalia and Thomas voted in what appears to be a non-originalist manner, that there are plausible, even if not persuasive, originalist arguments in support of their votes (arguments excavated by extremely motivated law professors, not the justices).18 Even if there are persuasive arguments as to some of the non-originalist doctrines I identify, which I doubt, such speculations were not used by the justices and, more important, are unavailable to Scalia and Thomas, who have argued that life-tenured federal judges should not invalidate decisions by other political actors absent clear constitutional text or strong historical evidence. For New Originalists like Randy Barnett and Ilya Somin, who openly admit that they believe in strong judicial review by what Scalia called “a committee of nine unelected lawyers,”19 maybe reasonable historical evidence is enough to sustain aggressive judicial review. But neither Scalia nor Thomas ever argued for that position. Instead, in most of the areas of law discussed here, they simply ignored or mischaracterized originalist-era evidence while often stridently and hypocritically accusing other Justices of playing fast and loose with the rules of the constitutional game. In short, although the results in some of these cases might be justified by originalist theories advanced by dedicated and creative law professors, those arguments did not appear in the opinions, and there is no evidence that either Justice Scalia or Thomas were aware of them. In other words, I take the opinions as they were written, not as they might be re-imagined by originalist scholars.
A. Campaign Finance Reform
Justices Scalia and Thomas, concluding that spending money on political campaigns is core political speech, consistently voted to strike down state and federal laws regulating the effects of money on our election system.20 They also argued that corporations have the same speech rights as individuals to spend money on elections.21 Neither justice, however, made a serious effort to harmonize these strong exercises of judicial review with the text or original meaning of the First Amendment. As many scholars have argued, even if spending money is the equivalent of speech, it is highly unlikely that the Founding Fathers would have privileged the corporate right to free speech over the government’s compelling interests in fair elections and fighting corruption to prohibit reasonable campaign finance reform.22 In any event, neither Scalia nor Thomas tried to justify the Court’s hostility to campaign finance laws with historical evidence.
In Justice Stevens’ dissent in the landmark Citizens United decision, he said that the “[t]he Framers thus took it as given that corporations could be comprehensively regulated in the public welfare.”23 In response, Justice Scalia briefly attempted to show that the Founding Fathers might have deemed corporations to have free speech rights (leaving the issue of balancing aside), though he also concluded that, even if the framers did not hold that belief, corporations play a different role today than in yesteryear.24 This is a clear example of the living Constitution approach. If changes in the legal significance of the corporate form can result in legal outcomes the framers would not have accepted, why isn’t the same true for other societal and cultural changes such as our fundamental views concerning the roles of women and minority groups in our democracy, the methods of carrying out the death penalty, or the increased acceptance by many of same-sex marriage. As one scholar noted, Scalia “repeatedly relied on constitutional protection for the media in arguing that the Constitution gives the same rights to corporations and the people, ignoring that the press was the only private business given explicit constitutional protection in the Constitution. Justice Scalia even goes so far as to suggest that the framers would have liked modern corporations if they only they had the chance to see them in action. Those who take constitutional text and history seriously should be appalled that this is what passes for legitimate argument by the leading originalist on the Court.”25
In McCutcheon v. FEC,26 Justice Thomas repeated his familiar refrain that the Founding Fathers viewed political speech as vitally important needing special protection under the First Amendment. Fair enough, but that determination tells us nothing about whether the people alive in 1791 would have equated the sending of a campaign check to a politician (the facts of McCutcheon) as the equivalent of constitutionally protected political speech. Of course, even if writing a check is the equivalent of political speech pursuant to the original meaning of the First Amendment, the question remains whether such speech can be regulated to further the vital governmental interest in preventing corruption. Neither justice has ever addressed that key issue as a historical matter, though Professor Lawrence Lessig has and concluded that the framers’ view of corruption would have been broad enough to justify most campaign finance laws.27
Striking down state and federal campaign finance laws has significant effects on our representative democracy. Yet, neither Scalia nor Thomas provided significant historical analysis of the issue. This failure stands in stark contrast to their harsh critiques of other justices, who they claimed ignored text and original meaning in other cases, such as the Court’s abortion and same-sex marriage decisions, where Scalia and Thomas argued passionately against judges finding new (living) principles to limit legislative choices.28
B. Affirmative Action
Adopting a firm “color-blind” interpretation of the Equal Protection clause of the Fourteenth Amendment, which in its text says nothing about race, Justices Scalia and Thomas voted against every affirmative action program they ever reviewed. Both justices argued that the Fourteenth Amendment prohibits state and federal governments, as well as all public universities, from using any racial criteria or preferences to remedy the formalized, legal racial discrimination (slavery and segregation) that plagued our country for most of its history.29 Neither justice has ever shown, or tried to show, that the original meaning of that Amendment justifies such a far-reaching legal conclusion.30
The Fourteenth Amendment prohibits the government from denying to any person the “equal protection of the laws.” It is plausible for judges to read the text to prohibit all racial preferences, even those designed to foster racial equality and diversity. However, it is at least equally plausible to read the text to justify the government’s use of limited race-based remedies to further the equality promised by the Fourteenth Amendment but sabotaged by almost 100 years of segregation, Jim Crow, and other governmental programs designed for the express purpose of denying equality to African Americans (such as the federal government backing billions of dollars of private mortgages from the 1940s to the early 1960s with well over 90 percent of the money going to white families).31
The use of legacy admissions by state universities is constitutional but largely benefits whites because of historical discrimination. If universities routinely take alumni status into account, why can’t they also use limited racial preferences to build a diverse class? The Fourteenth Amendment’s text, by itself, simply cannot resolve the difficult issues surrounding affirmative action when race-based measures are enacted to prevent the kind of caste-based society that the Amendment was intended to abolish.
Because the text of the Equal Protection clause does not resolve the issue of race-based preferences, both Justices Scalia and Thomas would normally say a judge should turn to the original meaning of that amendment. The original meaning of the amendment, however, does not come close to justifying a strict color-blind rule. When it was ratified, the drafters of the amendment were aware that schools in the District of Columbia were officially segregated.32 There were also federal laws providing important benefits to blacks and only blacks.33 Although this historical context might not conclusively justify today’s affirmative action programs, it quite obviously does not preclude such programs. A sincere originalist, desiring to strike down limited racial preferences designed by the government to benefit traditionally disadvantaged minorities, would have to wrestle with these historical facts.
Instead, neither Justice Scalia nor Justice Thomas ever addressed this specific history or even the original meaning of the Fourteenth Amendment as applied to limited racial preferences. Moreover, not long after the Amendment was ratified, the Supreme Court embraced an interpretation of “equal” that was as far from color blind as possible when in Plessy v. Ferguson, it upheld a Louisiana law (7–1) requiring the separation of the races on public transportation.34 Although Scalia and Thomas would likely argue that Plessy was wrong, there is a huge gap between interpreting the Fourteenth Amendment to prohibit racial apartheid and construing it to include a rigid color-blind principle forbidding any and all uses of race to make up for centuries of injustice. Most scholars who have examined the original meaning of the Fourteenth Amendment have concluded that it does not preclude affirmative action programs.35
The only real history either Justice Thomas or Scalia ever discussed in their affirmative action opinions came in Thomas’s dissenting opinion in Grutter v. Bollinger.36 In that opinion, Thomas discussed the views of Frederick Douglass, a famous abolitionist. The problem (in addition to the fact that Douglass’s remarks came after ratification) is that Justice Thomas misrepresented Douglass’s views. Thomas quoted Douglass as follows:
In regard to the colored people, there is always more that is benevolent, I perceive, than just, manifested towards us. What I ask for the negro is not benevolence, not pity, not sympathy, but simply justice. The American people have always been anxious to know what they shall do with us … I have had but one answer from the beginning. Do nothing with us! Your doing with us has already played the mischief with us. Do nothing with us!37
Justice Thomas argued, based on this quote, that Douglass would have opposed racial preferences and just wanted formal equality for all Americans regardless of race (which is conveniently Justice Thomas’s view). The problem is that Thomas took Douglass’s words out of context, omitted relevant parts of the quote he relied on for his color-blind argument, and failed to review much of Douglass’s life work, some of which strongly leads to the opposite conclusion about affirmative action than the one asserted by Justice Thomas.
Justice Thomas left out from the preceding quoted language the next part of Douglass’s speech:
If you see him (a black person) on his way to school, let him alone, don’t disturb him! If you see him going to the dinner table at a hotel, let him go! If you see him going to the ballot box, let him alone, don’t disturb him! If you see him going into a work-shop, just let him alone, – your interference is doing him positive injury.38
Douglass was obviously angry at the racial discrimination faced by black citizens at the time he was writing, not making any argument for or against government preferences to make their lives easier. More important, at other times in his life and in other speeches, Douglass clearly felt that the government had not done nearly enough for the newly freed slaves. In 1875, he said the following:
[T]he world has never seen any people turned loose to such destitution as were the four million slaves of the South. … They were … free to hunger, free to the winds and the rains … free without bread to eat, or land to cultivate. … We gave them freedom and famine at the same time. The marvel is that they still live. What the negro wants is, first, protection of the rights already conceded by law and, secondly, education. Talk of having done enough for these people after two hundred years of enforced ignorance and stripes is absurd, cruel, and heartless.39
Frederick Douglass gave many public speeches on different aspects of the plight of the freed slaves, and it is difficult, if not impossible, to know how he, or anyone else living at the time, would have felt about racial preferences today. What we do know is that the original meaning of the Fourteenth Amendment, to the extent that it is relevant to affirmative action, does not preclude such programs.
Given the national importance of this issue, and the many statements by Justices Scalia and Thomas that judges should not impose their personal policy preferences on the rest of us, they should have provided a persuasive historical justification for the invalidation of all racial preferences and tried to rebut the evidence many scholars have put forward concerning affirmative action programs used by the federal government at the time of the adoption of the Fourteenth Amendment. But they simply never addressed these arguments.40
C. Commandeering
The Tenth Amendment to the Constitution provides that the federal government is limited to those powers that are specifically enumerated in the Constitution, and all remaining powers are reserved to the states or the people.41 Even when the national government exercises one of its powers, such as the Commerce Clause, it is of course limited by other parts of the Constitution’s text. Thus, pursuant to its power to regulate “commerce among the states,” Congress could regulate shipping newspapers across state lines for profit, but the First Amendment would render unconstitutional a law favoring liberal newspapers over conservative newspapers. Assuming no other textual constitutional limitation applies, however, federal laws enacted pursuant to an enumerated power are the supreme law of the land under Article VI’s Supremacy Clause.42
In 1936, California sued the federal government arguing that its operation of a state railroad could not be regulated by Congress because it would interfere with and impede state sovereignty. In a unanimous and short opinion, the Court rejected this argument as being inconsistent with the clear text of the Constitution.43 Justice Stone said that the “sovereign power of the states is necessarily diminished to the extent of the grants of power to the federal government in the Constitution. The power of a state to fix intrastate railroad rates must yield to the power of the national government when their regulation is appropriate to the regulation of interstate commerce.”44 In other words, if Congress passes a valid law under the commerce clause, the states have no right to object on the grounds of state immunity.
The ruling in United States v. California remained the law of the land until 1976 when the Court ruled in National League of Cities v. Usery,45 that Congress did not have the power to regulate a state’s traditional governmental functions even when Congress was exercising an enumerated power. There is not a sentence in the entire opinion, however, concerning the original meaning of the Constitution. Usery was highly controversial both because it reversed a long-standing decision, and it seemed inconsistent with the clear texts of the Tenth Amendment and the Supremacy Clause.
Just a few years later, in Garcia v. San Antonio Transit Authority,46 the Court explicitly reversed Usery. In clear language, the Court rejected the idea that principles of state sovereignty trump Congress’s enumerated powers. Justice Blackmun quoted James Madison, who said that “[i]nterference with the power of the States was no constitutional criterion for the power of Congress. If the power was not given, Congress could not exercise it; if given, they might exercise it, although it should interfere with the laws, or even the Constitution of the States.”47
Garcia, however, would not be the Court’s last word on the subject. After Justice Thomas replaced Justice Marshall in 1991, and the Court had a new conservative majority, it reversed course once again. In two cases, the Court held that when Congress exercises enumerated powers under Article I, it may not require states to assist in the implementation of federal law.48 In the first case, New York v. United States, Justice O’Connor presented a general overview of what the framers thought about federal and state powers but did not refer to any specific evidence helpful to this question. Instead, her opinion simply assumed that there was a rule against commandeering as a matter of constitutional structure, implicit deductions from general historical sources, and her policy preferences concerning the appropriate state-federal balance.
In the second case, Printz v. United States, after saying that that “there is no constitutional text speaking to this precise question,”49 Justice Scalia did turn to specific historical materials relevant to the question of whether Congress had the authority to commandeer the states pursuant to its enumerated powers. Any objective review of those materials, however, leads to the conclusion Scalia did not favor – that Congress could, when exercising its enumerated powers, require the states to help implement federal laws.
As the dissent in Printz pointed out, Alexander Hamilton addressed the commandeering issue directly in the Federalist papers and wrote that “the legislatures, courts, and magistrates, of the respective members, will be incorporated into the operations of the national government as far as its just and constitutional authority extends; and will be rendered auxiliary to the enforcement of its laws.”50 Scalia’s response to this piece of historical evidence was singularly unpersuasive. He suggested that if this quote meant what it seems to say about the commandeering issue, then states would have to help implement federal laws even when not asked, an absurd result.51 No one, however, not the federal government nor the dissenting Justices nor any scholar, made that absurd, antitextual argument. Scalia’s response to this clear historical approval of the government’s power to commandeer the states was simply an irrelevant ipse dixit.
Scalia also suggested that Hamilton’s rule would be inconsistent with the Court’s holding in New York v. United States, a truly circular argument given that many believe New York was wrongly decided. Justice Stevens was far more persuasive when he pointed out, “it is hard to imagine a more unequivocal statement that state judicial and executive branch officials may be required to implement federal law where the National Government acts within the scope of its affirmative powers.”52 This one statement by Hamilton, of course, does not resolve the issue, but it is the most relevant history on point and should have shifted the burden of proof to those justices who reached the contrary conclusion, at least for those judges who profess to abide by the dictates of originalism. Moreover, as the Supreme Court pointed out almost fifty years earlier, the structure and text of the Constitution both indicate that the states gave up their sovereignty when they ratified the Constitution to the extent they gave Congress enumerated powers.53
Justices Scalia and Thomas might believe that federalism policy is best served by their anticommandeering rule, but despite three Supreme Court cases on the subject during their tenure, neither justice presented a shred of persuasive historical evidence that contradicts the clear meaning of the Tenth Amendment and the Supremacy Clause that, when Congress exercises its enumerated powers, its authority is supreme unless contradicted by another textual limitation. In other words, even if these anticommandeering holdings are the best normative rule governing the relationship between state and federal power, as several other conservative justices also believed, it is a living constitutionalism rule with no basis in text or original meaning.
D. The Eleventh Amendment
There is no better example of how Justices Scalia and Thomas ignored clear text and relevant history when it suited their policy preferences than their interpretations of the Eleventh Amendment, which says the following: “The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”54
The Eleventh Amendment by its clear terms bars any suit, whether for damages or an injunction, against a state by citizens of “another” state. Both Justices Scalia and Thomas, however, have interpreted this language to bar lawsuits by citizens of a state against their home state.55 They have taken the word another and twisted it to mean “the same.” They engaged in this fancy word play despite the beliefs of four dissenting justices,56 and the views of most scholars,57 that the Amendment only bars suits against states by citizens of a different state, consistent with the clear text.
Justice Thomas has never written an opinion explaining his views on how the word another can mean “the same.”58 In Justice Scalia’s only discussion of this issue, he relies not on the original meaning of the Eleventh Amendment to support his bizarre reading, but instead on Hans v. Louisiana,59 a case decided by the Supreme Court in 1890 (ninety-five years after the amendment was ratified), which adopted that strained reading of the Eleventh Amendment with little analysis. Of course, Justice Scalia did not allow stare decisis concerns to block other votes he made to overturn important precedents in such diverse areas as affirmative action, abortion, and commandeering, nor did he ever explain why sometimes he felt bound by precedent and other times he felt free to discard it.
The only justice (Souter) who ever embarked on a detailed analysis of the original meaning of the text of the Eleventh Amendment, and the reasons why Hans decided the case in the countertextual way it did, persuasively demonstrated that there is no evidence that the people who ratified the Eleventh Amendment would have interpreted it to block federal question lawsuits against states brought by citizens of those states.60 Souter argued that the framers would never have associated the doctrine of sovereign immunity with federal question lawsuits against the states because in such cases, the federal government, not the states, is the “sovereign.”
Neither Scalia nor Thomas ever responded to Justice Souter’s treatise-like discussion of this issue, nor did they put forward persuasive evidence suggesting the Eleventh Amendment was intended only as one form of sovereign immunity (among other nontextual preconstitutional principles) protecting the states from lawsuits. The Eleventh Amendment is an example of the reality of Justice Scalia’s decision making as captured by one Court commentator: “in cases where historical evidence might be inconsistent with his cherished political views, Scalia would simply ignore it.”61
When justices who say they are committed to text and original meaning change the definition of a clear word like another to mean “the same,” affecting numerous civil rights statutes and other federal laws making it much more difficult for Congress to hold states accountable in federal court for violations of federal law, the burden of proof surely is on those justices to justify their departure from their own doctrinal philosophy – a burden they have not met. Maybe our country is better off if states cannot be sued by their own citizens for money damages in federal court, just as maybe the anticommandeering rule adopted in New York and Printz may strike the proper balance between state and federal powers, but the justifications for these limitations on congressional power must be based on policy concerns, not on text or original meaning. For Justices Scalia and Thomas, as is true for all Supreme Court justices, these policy concerns should be fair game when trying to apply the majestic phrases in the Constitution to modern problems. What is not fair, however, is for these justices to sternly lecture us (and other justices), about the importance of adhering to text and original meaning when they, whenever they deem it important enough, also stray from those principles.
E. Standing
Both Justice Scalia and Justice Thomas have taken an extremely strong view of Article III’s requirement that the federal judicial power only extends to a “case” or a “controversy.” There is no debate that advisory opinions fall outside the federal judicial power as both a textual and historical matter. In other words, federal courts require two adversarial parties before they will hear a case. Scalia and Thomas, however, have also dogmatically insisted that every plaintiff in every federal case must allege a unique personal injury.62 This requirement keeps many public interest actions (suits brought by nonprofit organizations to broadly reform allegedly illegal practices) out of federal court.
Justice Scalia has defended the personal injury requirement on a policy basis (it furthers the separation of powers) without ever trying to ascertain Article III’s original meaning.63 If he did, he would discover that “strangers to the court” were allowed at common law, and there is little evidence the framers intended to alter that practice.64 This conclusion that personal injury is not a constitutional requirement imposed by Article III was embraced by no less an originalist than Raoul Berger in his seminal article, “Standing to Sue in Public Actions: Is It a Constitutional Requirement?”65 Moreover, Justice Harlan, no liberal, reached the identical conclusion in his dissenting opinion in Flast v. Cohen.66
Justices Scalia and Thomas never tried to establish that so-called “public actions” brought to vindicate the public interest are barred by Article III’s original meaning. In such cases, there are usually adverse parties disagreeing over governmental decisions, which allegedly have negative effects on real people. Those disputes literally satisfy the case or controversy requirement. Yet, both Scalia and Thomas have consistently used a nontextual, nonhistorical personal injury requirement to close the courthouse doors to these lawsuits challenging governmental policies. This standing doctrine may further the separation of powers and be good judicial policy, but compelling plaintiffs in all federal cases to establish personal injury is simply not required by text or original meaning.
Professor Michael Ramsey has argued that in many of Justice Scalia’s opinions, including Printz (anticommandeering), Seminole Tribe (sovereign immunity), and Lujan v. Defenders of Wildlife (standing), Scalia did shirk textualism, but not originalism. Ramsey, a thoughtful advocate for originalism, and the host of “The Originalism Blog” argues that that these and other Scalia opinions show that the late justice often relied on “non-textualist structural reasoning” based on his views about original ratification-era understandings.67 Ramsey further argues that scholars such as Erwin Chemerinsky, and this author, have failed to understand this aspect of Scalia’s originalist methodology.68
Professor Ramsey thinks that Scalia was true to his originalist leanings in these cases because Scalia relied on, in Ramsey’s own words, “founding-era assumptions [that] are derived largely from conjectures based on constitutional structure rather than specific practices or founding-era commentary.”69 But in Printz, Seminole Tribe, and Lujan. Scalia voted to strike down federal laws, where the text did not require that result, as admitted by Ramsey, and where there were detailed arguments supporting more specific originalist-era practices than the personal assumptions Scalia used to invalidate those laws. As discussed earlier in this chapter, The Federalist Papers clearly reject an anticommandeering rule, Justice Souter has shown in painstaking detail that the Founding Fathers did not expect states to be immune from federal lawsuits based on federal questions, and Raoul Berger argued strenuously that as an original matter personal injury was not necessary to support federal jurisdiction.70
Professor Ramsey would likely respond that all that shows is that reasonable people can disagree over how these cases should be decided as an original matter, not that Scalia was not an originalist. The problem with that defense, however, is that to the extent Scalia embraced and applied clearly contestable assumptions about our constitutional structure, based on nontextual and largely contested historical evidence, he is simply doing what any living constitutionalist would do. If Scalia had deferred to legislatures in those cases where the plaintiffs could not demonstrate with clear originalist evidence that the laws should be struck down, then Scalia [and Ramsey] could justifiably label that an originalist methodology. But in fact, Scalia did exactly the opposite by consistently striking down laws even where there was abundant originalist and textualist evidence against that interpretation. Even Ramsey concedes that Scalia showed a “perhaps surprising willingness to go beyond the text and direct evidence of its meaning to employ structural reasoning based on implications from founding-era assumptions.”71 Those “implications” derive as much from Scalia’s modern sensibilities, based on values and politics, as originalist sources.
Ramsey also concedes that Scalia often used historical evidence from both well before and well after the relevant ratification eras to support his judicial opinions.72 It is at best unclear, as Ramsey concedes, whether the use of such evidence suggests an originalist methodology. Moreover, Scalia never sketched out the reasonable boundaries of the use of such evidence or his own personal rules for limiting the discretion that such a timeless historical approach obviously provides a judge. A method of constitutional interpretation that allows a judge to use assumptions “derived largely from conjectures based on constitutional structure rather than specific practices or … commentary,” with a time frame ranging from Edward Coke in 1628,73 to many years postratification, simply does not privilege ratification-era evidence enough to justify the label originalist.
F. Criminal Procedure
Justices Scalia and Thomas sometimes disagreed with each other in important criminal procedure cases arising under the Fourth, Fifth, and Sixth Amendments. Whereas Justice Thomas consistently votes against criminal defendants with the other conservatives and occasionally Justice Breyer, Justice Scalia at times surprised people by adopting a more defendant-friendly view. Due to the hundreds of cases both justices heard in this area of the law, it is difficult to assess whether either’s votes are consistently supported by or contradicted by the text and history of the Fourth, Fifth, and Sixth Amendments. However, there is one opinion written by Justice Scalia that is so reflective of a “living constitutionalism” approach that it must be included in this section.
The issue in Minnesota v. Dickerson,74 was whether the Fourth Amendment allows the seizure of contraband detected by a police officer during a protective search permissible under Terry v. Ohio, which allows police to make sure people they stop do not possess hidden weapons.75 The Court held that the police officer in Dickerson violated the Fourth Amendment’s ban on “unreasonable searches and seizures” by “‘squeezing, sliding and otherwise manipulating the contents of the defendant’s pocket’ – a pocket which the officer already knew contained no weapon.”76
Justice Scalia wrote a concurring opinion, the beginning of which adopts hard-core originalism. He began by saying that “I take it to be a fundamental principle of constitutional adjudication that the terms in the Constitution must be given the meaning ascribed to them at the time of their ratification.”77 Therefore, according to Scalia, the right to be free from “unreasonable searches and seizures,” must be construed in light of what those words meant when the Constitution was adopted. Scalia then suggested that he was not sure whether the Terry rule, allowing a person to be frisked prior to arrest to ensure he has no hidden weapons, properly interpreted the Fourth Amendment. Scalia doubted that “the fiercely proud men who adopted our Fourth Amendment would have allowed themselves to be subjected, on mere suspicion of being armed and dangerous, to such indignity.”78
Scalia went on, however, to articulate a distinctively living constitutionalism approach to this case. He said that, “even if a ‘frisk’ prior to arrest would have been considered impermissible in 1791 … perhaps it is only since that time that concealed weapons capable of harming the interrogator quickly … have become common – which might alter the judgment of what is ‘reasonable’ under the original standard.”79 In other words, even if the framers had specifically considered the validity of protective frisks prior to arrest, and even if they thought that such frisks were invalid, the identical issue may be decided differently by today’s judges because of factual developments that have taken place since the Constitution was adopted. If, according to Scalia, the interpretation of the word unreasonable to a given set of facts can change, which he said it could, why can’t the meaning of phrases like “cruel and unusual punishments,” “equal protection,” and “due process,” also change?
In his Dickerson concurrence, Justice Scalia employed the same method of constitutional interpretation that underlies many of the precedents, such as those relating to abortion and same-sex marriage, that he so harshly criticized. For Scalia, Thomas, and all the justices, as Professor tenBroek observed in 1939 about the justices of his day,80 historical sources are used when they support the justices’ policy preferences, but are dropped when they get in the way of those preferences.
This chapter has identified major swaths of constitutional law where Justices Scalia and Thomas did not vote in an originalist manner. Other scholars have listed numerous other areas such as the justices’ takings, free speech, and commerce clause jurisprudence, to name just a few, where the same objections could be made.81 What Professor Rick Hasen said in his excellent biography of Justice Scalia, is true as to Justice Thomas as well:
[Scalia] wrote that his ideas could increase the legitimacy of judicial decision-making yet his attacks on his opponents may have undermined it. He offered jurisprudential theories to guide all cases, yet these doctrines were flexible enough to allow him in most of the cases important enough to him to deliver opinions consistent with his ideology. He was an originalist who believed constitutional provisions should be interpreted in line with their public meaning at time of enactment except when he wasn’t.82
It would be quite difficult to identify many modern cases where originalist analysis played a major role in the court’s decisions. There is one case, however, that originalists of all stripes use to argue how far originalism has come among the justices – District of Columbia v. Heller.83 The next chapter explains why this conventional wisdom is incorrect, and why originalism without great deference to more accountable political decision makers simply cannot work.
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Originalism without Strong Deference Cannot Work
Originalism has a way of subverting the constitutional principles it purports to uphold.
Scott Lemieux1
In District of Columbia v. Heller,2 the Supreme Court ruled for the first time in American history that the Second Amendment provides an individual right to own firearms in the home for self-defense. Justice Scalia’s long majority opinion devoted substantial attention to both the original meaning of the Amendment and to the history of gun rights in this country, as did Justice Stevens’s long dissent (which came to the opposite conclusions). The general storyline told by originalists about Heller is that it is not important whether one sides with the history of the Second Amendment as recounted by Scalia or Stevens. What is important is that both justices devoted their opinions to comprehensive reviews of originalist sources reflecting the ascendency of originalism as a method of constitutional interpretation.3 Non-originalists, by contrast, have argued that what Heller demonstrates is the bankruptcy of an originalist method of constitutional interpretation in the hands of judges, liberal, conservative, or moderate, who are not equipped to conduct serious historical analysis.4
The Second Amendment provides the following: “A well-regulated Militia, being necessary to the security of a free state, the right of the people to keep and bear arms shall not be infringed.”5 From the Second Amendment’s ratification until the Heller decision in 2008, the Supreme Court had never interpreted the Amendment to protect an individual right to own guns, and virtually every federal court to consider the issue assumed the Amendment only applied to official militia service (as its text seems to indicate).6
The facts and background of Heller were summarized succinctly and accurately by Professor Jamal Greene:
Heller was a test case engineered by lawyers at the libertarian Cato Institute and the Institute for Justice in the wake of dramatic shifts in elite opinion in favor of an individual rights view of the Second Amendment. Dick Heller is a libertarian activist and a security guard at the Federal Judicial Center, which sits less than a half mile away from the Supreme Court building and serves in part as an annex for the Supreme Court’s library. From 1976 until Heller was decided, Washington, D.C. had among the strictest gun control laws in the country, essentially prohibiting possession of handguns, requiring that all other guns be either unloaded and disassembled or bound by a trigger lock, and preventing Dick Heller from registering a gun for use in his D.C. home.7
In a 5–4 opinion written by Justice Scalia, the Court held that the District’s law violated Heller’s right to keep a gun in his home for self-defense. Justices Scalia and Stevens both agreed that the central purpose of the Second Amendment was to stop the national government from disarming official state militias.8 Unlike Stevens, however, Scalia did not believe that protecting state militias was the Amendment’s only purpose. Instead, along with the four other conservative justices, Scalia found that the Amendment also protected the right to self-defense and the right to hunt.
Although the majority found for Heller because the law completely banned the possession of an arm commonly in use (handguns), the Court did not decide what other weapons were protected by the Second Amendment, whether something less than a complete ban would be constitutional, or even what level of constitutional review applied to gun restrictions. In addition, in an important paragraph limiting the reach of its holding, the Court stated the following: “[N]othing in our opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms.”9
Two years after Heller, the Court held, in another 5–4 opinion divided along the same ideological lines, that the Second Amendment, though intended as a limitation on federal power like most of the Bill of Rights, also applies to the states, like most of the Bill of Rights.10 The McDonald case was the last Supreme Court decision interpreting the Second Amendment, and the lower courts have struggled with a wide array of gun control laws ever since.11
Both Justice Scalia’s and Justice Stevens’s opinions in Heller purport to be based on their review of history as opposed to balancing the importance of gun ownership against public safety concerns. Perhaps it is just a coincidence that all five conservatives voted to strike down the D.C. law, while all four liberals voted to uphold it (or perhaps not). The important point, however, is that both Justices’ review of history has been lambasted by most historians. Thus, the Heller decision, rather than supporting originalism as a proper method of constitutional interpretation, reflects how dangerous, incoherent, and misleading the doctrine can be in the hands of Supreme Court justices who are not competent at historical analysis.
Most legal scholars and historians agree with Professor Paul Finkleman’s statement that Heller’s and McDonald’s holdings that “individual self-defense is ‘the central component’ of the Second Amendment right … runs counter to the plain meaning of the text of the Amendment” and is contrary to “virtually all of the serious historical scholarship on the Founding.”12 Similarly, Saul Cornell, the Chair of Fordham University’s History Department, has written extensively on the Heller and McDonald decisions, originalism, and the implications of the holding that the Amendment guarantees an individual right to own guns: “Heller and McDonald cast aside more than 75 years of established precedent to hold that individual citizens have a right to bear arms for personal use … the two decisions [are] incoherent and historically dishonest. And lower courts have now heard more than a thousand cases generated by the confusion Heller wrought.”13 Another scholar has written that Scalia’s historical analysis is “disingenuous and unprincipled” as well as “objectively untenable.”14 Yet, another probably said it best when he concluded that Heller represents “law office history” and “the strained efforts of advocates, and the legions of law clerks and researchers at the Court’s disposal, to find every shred of evidence that might support their position (as opposed to an unbiased search for all sources).”15 The reactions by other historians to Heller and McDonald are full of such statements while scholars supporting the historical analysis in the opinions, or for that matter supporting the historical analysis in Justice Stevens’s dissent in Heller, are truly rare.16
It is beyond the scope of this book to document all the poor research and historical analysis in both the Heller majority opinion and Justice Stevens’ dissent. The scholars cited earlier, along with many others, have already done that work. However, two examples supply all the proof needed to demonstrate that, if Heller is an example of originalist decision making, then originalist decision making is not something other judges should emulate.
Justice Scalia held that the Second Amendment applies to guns that are “commonly used” for self-defense and hunting. This formulation, however, in the words of Saul Cornell “has no foundation in the text, structure, or history of the Second Amendment. In fact, this view gives gun makers – not legislatures, or even courts – the power to determine public policy on guns. Which is exactly why the Founders would have spurned it.”17 According to Cornell, any market-driven interpretation of the Second Amendment is just historically wrong:
The Second Amendment was not designed to hobble government regulation. At the time, men arrived for military service already armed with guns the government required them to purchase … the law did not countenance Americans simply showing up with whatever weapons they owned – that is, what was in common use. Without specific regulations … most Americans would likely have shown up for active duty with fowling pieces, which were more like shot guns than muskets, because these were better suited for putting food on the table. In other words, the Founders recognized that if left to the free market and people’s own preferences, America’s militias would be prepared to hunt turkeys, not fight a powerful European standing army … If the Founders had understood the Second Amendment in the way Scalia … suggest[s], the United States would likely have lost the American Revolution.18
Not only did Scalia misinterpret the Second Amendment’s history to concoct the “common use” test, but also a major part of his holding has nothing at all to do with originalism. The law that Heller invalidated was a complete ban on handgun possession in the District of Columbia (with a few minor exceptions), and the Court’s holding was limited to such bans. However, as noted earlier, the majority opinion also explicitly stated that nothing in the ban precludes laws prohibiting “the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms.”19
Justice Scalia made up this list of “presumptively lawful regulatory measures” out of whole cloth without a single citation to any historical source, case, or study.20 He spent fifty-four pages of historical “analysis” supporting the view that the Militia language of the Amendment could be ignored in favor of a personal right to own guns, but not one word justifying the important list of exceptions he carved out from that so-called personal right. These exceptions demonstrate “more than ‘judicial lawmaking.’ In fact, it demonstrates that even the purest originalist cannot resist the tug to implement, nay, to transport, the ‘original meaning’ into the context and experience of our living age.”21 The list of exceptions shows that the majority opinion “draws on commonsense and modern-day experience … without any originalist analysis whatsoever. … Indeed, it is activist living constitutionalism at its best: The Second Amendment must be interpreted to permit restrictions that America’s evolution has demonstrated are sensible and necessary. History must give way to reality. The dead hands of the Framers – whether or not their children took their hunting guns to school with them – cannot govern the living two centuries hence.”22 Nelson Lund, a conservative supporter of Second Amendment rights argued that Scalia’s opinion, given the list of exceptions not justified by ratification era-sources, makes a “great show of being committed to the Constitution’s original meaning, but fails to carry through on that commitment.”23 Lund concluded that the “Court’s reasoning is at critical points so defective – and in some respects so transparently non-originalist – that Heller should be seen as an embarrassment for those who joined the majority opinion.”24
Judge Harvey Wilkinson of the US Court of Appeals for the Fourth Circuit compared the judicial aggression in Heller to the method of constitutional interpretation employed by the Court in Roe v. Wade:
The Constitution’s text, at least, has as little to say about restrictions on firearm ownership by felons as it does about the trimesters of pregnancy. The Heller majority seems to want to have its cake and eat it, too – to recognize a right to bear arms without having to deal with any of the more unpleasant consequences of such a right. In short, the Court wishes to preempt democracy up to point. But up to what point and why?25
Judge Wilkinson also argued in his fine article that any objective person reading the historical arguments and counterarguments in the majority and dissenting opinions in Heller would have to conclude “‘the arguments about the Second Amendment’s meaning are in reasonably close balance’ and that given this indeterminacy, people’s positions on the Second Amendment’s meaning will have more to do with their ideas about policy than with legal principle.”26 Even if Justice Scalia and Justice Stevens had conducted sound historical analysis, which most historians claim they did not do, the result would still be a standoff where something other than that analysis drives the result. If transparency is a substantial goal of judicial decision making, Heller flunks that test.
Another aspect of Heller that shows the many flaws of originalism is the torrent of non-originalist questions the decision unleashed. Judge Wilkinson foresaw this problem just after the decision was issued. He predicted lawsuits about what types of weapons are covered by the Second Amendment; what kinds of people would be outside the reach of the Amendment (all felons, just violent felons, people who commit violent misdemeanors); what places would be legally gun-free zones (schools, hospitals, sporting arenas, college campuses, post offices); whether states could limit who could carry a gun in public; and what restrictions could be placed on the commercial licensing of guns, among many other issues.27 All of these questions have been or are being litigated in the lower courts right now, and few if any of them can be usefully analyzed through an originalist or historical lens. How would one even go about trying to determine the original meaning of the Second Amendment as applied to small, dangerous weapons or semi-automatic weapons the Founding Fathers and the people living at the time could never have anticipated? How would the history of the Amendment possibly be relevant to balancing the supposed right to own guns with the government’s interest in the safety of 100,000 people at a college football game? The list of public policy issues surrounding gun control measures grows every year, and they will not and cannot be decided according to the original public meaning of the Second Amendment. As Judge Wilkinson concluded back in 2009:
So now, predictably and inevitably, the litigation will take off. Courts across the country will face detailed questions about firearms regulations and will provide varied and often inconsistent answers. Circuit splits and open questions will persist for our lifetimes. And for what purpose? What justifies the judiciary asserting its primacy in yet another new arena? Surely not its greater expertise. Surely not, as in apportionment, a dysfunctional political process. As Justice Stevens observed in Heller, ‘no one has suggested that the political process is not working exactly as it should,’ in firearms regulation. Accordingly, the Court should honor the structure of our constitution, stay out of the thicket, and leave the highly motivated contestants in this field to press their agendas in the political process where the issue properly belongs and where for centuries it has remained.28
These problems raised by an originalist approach to the Second Amendment are replicated in virtually every other area of constitutional law. Unless a historical inquiry includes a strong presumption that the challenged law is constitutional, a judge using original meaning as the primary method to resolve modern cases will find little that helps and will eventually apply her own modern sensibilities to the broad principles that underlie most constitutional litigation. This is not to say that the study of ratification-era evidence and history (from the Founding to the present) can’t at times inform a judge’s application of constitutional values. But contrary to what many originalists contend, the evaluation of history does not trump the justices’ personal ideologies nor could it (absent strong deference). The important cases demonstrating this thesis could fill a treatise, but here are a few representative ones.
A First Amendment question that has long bothered the conservatives on the Court, including Justices Scalia and Thomas, is whether states may impose mandatory fees on public-sector workers who are represented by unions. Nonconsenting employees who don’t want to join unions argue that these fees fund ideological speech with which they disagree. Therefore, they contend that state laws requiring them to pay union fees against their will violate their right to free speech.
The states’ counterargument is public-sector union activities redound to the benefit of all employees, and in any event, nonconsenting employees may engage in as much counterspeech as they want against the union’s activities. In Abood v. Detroit Board of Education,29 decided in 1977, the Supreme Court held that imposing mandatory union fees on state employees does not violate their First Amendment rights if the fees are used for collective bargaining purposes related to workplace conditions, not political causes.
Just a few years, ago, the Court limited Abood’s reach in a case involving quasi-state workers who provide end-of-life-care in the home,30 and the conservatives on the Court made clear their desire to reverse Abood in an appropriate case. These justices seemed to be sympathetic to the argument, rejected in Abood, that all public-sector employer–union bargaining raises ideological issues. The Court granted certiorari the next year in a similar case probably to reverse Abood,31 but after Justice Scalia passed away, the Court deadlocked 4–4, which meant the lower court decision, which followed Abood, was affirmed.32 The justices recently decided to hear another case raising this question and placed it on the docket for the 2017–18 term.33
Original meaning has not yet been a part of the Court’s discussions of this legal issue for an obvious reason: there were no public-sector unions in either 1787 when the Constitution was ratified or in 1868 when the Fourteenth Amendment (applying the First Amendment to the states) was ratified. We can’t begin to figure out the original public meaning of free speech as applied to union fees when the notion of collective bargaining for government workers would have been completely foreign to the framers. Moreover, even if we could somehow explain these ideas to the Framers, they would also need to know the history of union/employer relationships in the twentieth and twenty-first centuries, and the growth of government bureaucracies to fully grasp the issues. By the time we pour that new information into a search for the First Amendment’s original public meaning, our biases and prejudices would substantially affect the story we tell. In other words, the supposed discovery of original public meaning in this context would simply lead to the application of our modern values to a distinctively contemporary problem, which is exactly what living constitutionalists would do.
These same difficulties arise for most other constitutional law cases. Take, for example, whether women should have a constitutional right to terminate their pregnancies, or whether gays and lesbians have a legal right to marry. A coherent posture for a judge to take in both cases would be to place a high burden of proof on plaintiffs to demonstrate with clear and convincing evidence that either unambiguous text or strong ratification-era evidence supports them (in which case the plaintiffs would likely lose both cases). Another coherent position for a judge to take would be that because society changes dramatically, and neither clear text nor history forbids the plaintiffs from winning those cases, the judge will do what he thinks best considering text, history, precedent, and likely consequences, and then he’d explain his decision as transparently as possible. What is an incoherent position for a judge to take, however, is to canvass originalist sources, try to figure out the best we can what the people living in 1787 or 1868 thought about the problem, or do what a hypothesized originalist “objective meaning” of the text requires.
The people who wrote and/or ratified the Fourteenth Amendment had views about women that are completely taboo in the United States today (I hope). Women didn’t have the right vote, were excluded from many professions, and were largely second-class citizens under the law and in practice. The issue of abortion, in 1868 or today, whether one is pro-life or pro-choice, is wrapped up in balancing many aspects of a woman’s individual autonomy with the rights, if any, of the fetus. We simply don’t know how people living in 1868 would balance those questions if they held our common assumptions about women and equality. Suggesting we have any way of translating those times to ours in the context of abortion is facetious, at best.
The same is true for same-sex marriage. The concept of a homosexual person (as opposed to homosexual conduct) barely existed in 1868, so how much valuable information could people living at that time offer us?34 Moreover, the institution of marriage was fundamentally different in many important ways. More generally, what does it even mean to try to define the “original meaning” of the word equal in the Fourteenth Amendment to a society and a people so radically different from our own? Historical analysis simply can’t help unless we place the burden on the plaintiffs to prove that the text or universally agreed-upon assumptions about the text obviously forbid the practice at issue. It is the rare modern case, however, that satisfies that condition.
The problems with arguing that original meaning should play a primary role in constitutional interpretation are not just evident in high-profile constitutional cases like those implicating freedom of speech, abortion, and same-sex marriage. Our current administrative state, where executive agencies like the Environmental Protection Agency or the Department of Health and Human Services, and so-called independent agencies such as the Federal Election Commission wield so much authority would have been completely unknown to the Founding Fathers. As late as 1933, prior to the New Deal, there were less than twenty federal agencies while today there are hundreds.35 Virtually all areas of American life are governed not by laws passed by Congress but by administrative regulation. As Phillip Hamburger, among others, has written, the rise of these agencies, coupled with Supreme Court decisions legitimizing them and their broad powers, has allowed them to occupy “a sort of juridical monad that can interpret, execute, and legislate its statutory norms and facts in clear violation of the principle of the separation of powers.”36 Whether or not we can justify this fundamental shift in power from Congress and the states through some method of living constitutionalism, the twin realities are that we are not going to go back to the preadministrative state (though there may be occasional slides), and more important, new questions of separation of powers must be analyzed through a realistic lens of an administrative world that no one living in 1787 could possibly have anticipated. In Hamburger’s words, “although much administrative state power is economically inefficient, all of it is unconstitutional.”37
These problems were highlighted in the 1980s when the Court decided a series of important separation of powers cases in which plaintiffs challenged the constitutionality of important new aspects of our federal regulatory practice, all designed to deal with different features of our sprawling federal government. In these cases, the Court devoted little attention to the original meaning of the various constitutional provisions at issue, and for good reason. No one living in 1787 could have possibly expected the Executive Branch to function like it does today. Any opinions those people could have had on the various issues raised by these cases would be of little or no value.
For example, the question in I.N.S. v. Chada38 was whether Congress could pass a law, signed by the president, which allowed one branch of Congress to veto a decision by the president to suspend the deportation of an alien who stayed past the time allowed by his visa. The original law giving the president that discretion went through the constitutionally required process of bicameralism (both Houses of Congress must approve a bill) and presentment (all bills must be signed by the president or his veto must be overruled by two-thirds of both Houses). The argument made by the Executive Branch was that if Congress wanted to overrule the president’s deportation decision, it had to do so through the normal requirements of bicameralism and presentment despite the authority given one House of Congress in the original and validly enacted immigration law. The Congress’s primary response to that argument was that, in the new Administrative State, the Executive makes law routinely through delegated authority from Congress. Thus, one House’s authority to veto the suspension of a deportation was also constitutional if the president signed the original bill granting that discretion. Although the facts of Chada were relatively narrow, Congress had placed legislative vetoes in over two hundred laws as a way of controlling Executive Branch discretion, so the stakes of this case were extremely high.
The Court ruled that the legislative veto was unconstitutional because it violated the separation of powers. Although the majority opinion cited some history to support the broad requirements of bicameralism and presentment, there was no reliance on original meaning for the Court’s conclusion that the legislative veto was different in substance than other examples of valid lawmaking that do not have to go through bicameralism and presentment. This absence of originalist authority makes sense because the Executive Branch in 1983 and the Executive Branch in 1787 have so little in common. The purpose of the legislative veto was to fix a problem (Executive Branch lawmaking) that barely existed prior to the 1930s. As Justice White explained in dissent:
The prominence of the legislative veto mechanism in our contemporary political system and its importance to Congress can hardly be overstated. It has become a central means by which Congress secures the accountability of executive and independent agencies. Without the legislative veto, Congress is faced with a Hobson’s choice: either to refrain from delegating the necessary authority, leaving itself with a hopeless task of writing laws with the requisite specificity to cover endless special circumstances across the entire policy landscape, or, in the alternative, to abdicate its lawmaking function to the Executive Branch and independent agencies. … Accordingly, over the past five decades, the legislative veto has been placed in nearly 200 statutes. The device is known in every field of governmental concern: reorganization, budgets, foreign affairs, war powers, and regulation of trade, safety, energy, the environment, and the economy.39
No amount of historical study, analysis, or investigation into original meaning could have led to a persuasive conclusion about the constitutional validity of the legislative veto, which is probably why the Court didn’t go down that path. How can the world of 1787 possibly help us solve a problem that the people at the time did not contemplate? This is not to say that political practices over time and the actions of the three branches of the federal government are not highly relevant to the justices’ considerations in separation of powers cases. In both NLRB v. Noel Canning40 and Zivotofsky v. Kerry,41 the Court’s majority opinions strongly emphasized how much of a role prior political practices play in giving shape to the vague constitutional provisions that trigger most separation of powers cases.42 But the job of reviewing more than two hundred years of congressional, executive, and judicial reflections and actions regarding hard separation of powers issues is hardly an originalist task given how inevitable a role subjectivity (and modern considerations and balancing) must play in that enterprise.
The difficulty of applying original meaning to modern separation of powers issues can be seen by examining other contemporary problems. To provide just three examples: may the president constitutionally execute an American citizen who is likely a dangerous terrorist living in a foreign country without giving him any judicial due process; what are the limits of the provision in Article I, Section 8, giving Congress the power to declare war given the repeated use of military forces by numerous presidents without such authorization; and does the writ of habeas corpus apply to alleged terrorists who America holds for long periods of time outside the United States in places where the United States has de facto control?43 The resolution of these questions, whether by judges, scholars, or politicians simply cannot be substantially aided by canvassing 1787 sources and materials. These and most other constitutional law problems implicate broad and conflicting principles, and as Terrance Sandalow once wrote, “choice among the various [principles] is inescapable, and through that choice contemporary values are given expression.”44 Similarly, Judge Richard Posner said in a slightly different, but related context:
What would the framers of the [Fourth Amendment] have thought about [n]ational security surveillance of people’s emails[?] That is a meaningless question. It is not an interpretive question, it is a creative question. … The [Constitution] cannot resolve it … by thinking about the intentions, the notes of the constitutional convention, [or] other sources from the 18th century. This seems to be the standard problem for judges. … It is not interpretation, it is just trying to find … a solution to a question that has not been solved by the legislature.45
Most constitutional questions revolving around the Fourth Amendment’s prohibition on “unreasonable searches and seizures” cannot be usefully analyzed through any form of originalist analysis. Professor Matthew Tokson explains how little 1791 evidence can help with modern Fourth Amendment issues:
The Founders had little reason to specify the scope of the “search” concept, because most Founding-era searches were easy to identify – they involved physical violation of the home or other property. Modern search questions only arose in the radically changed context of the Twentieth Century, when police officers could use listening devices to record private activities or access intimate conversations transmitted through wires over long distances. Neither the telephone, nor the “bug,” nor even the professional police officer existed in 1791.46
To recap, in most areas of litigated constitutional law, originalism, whether defined as original meaning, original intentions, or some hybrid of the two, cannot be the primary method of constitutional interpretation if that means judges must reconstruct history to come up with the most accurate interpretation of vague constitutional text. The examination of originalist evidence can provide context and background to a hard problem and support judicial decisions reached on other grounds, but it will not decidedly point to one solution or another. The people living in the United States in 1787 or 1868 inhabited a substantially different country than ours today. Most constitutional law cases raise difficult issues of balancing governmental power against the asserted rights of people claiming they have been injured by official action. These issues “will often bear scant resemblance to what the constitutional framers … envisioned, and thus the normative questions joined in today’s litigation must typically draw on a host of considerations – a configuration of values – that have no real roots” in the original meaning of the Constitution.47
The Original Originalists argued that those asserting constitutional rights had a heavy burden of proof to justify those alleged rights through clear text or original intentions. This theory is coherent, but judges do not apply it, and it is most unlikely they will adopt it anytime soon. The New Originalists, while rejecting a heavy burden of proof for constitutional plaintiffs, implicitly recognized the futility of historical emphasis through their theory of constitutional construction, which admits that normative judgments not originalist materials inevitably drive constitutional litigation. Or, in the alternative, some New, New Originalists, dodge the futility of history by claiming that a decision is originalist if the judge first labels the relevant text as “general” not “specific” before applying a living constitutionalism approach to the controversy at hand.48
Professor Robert Bennett has explained why in practice originalism is doomed to failure. He cites the following four reasons why “no plausible version of what is called originalism has the resources to stem a substantial flow of evolving values into our constitutional law, even if they are different from the original animating ones.”49
1) Most litigated constitutional text is general and ambiguous;
2) The text was debated by large numbers of people with different views on practical applications;
3) The problems judges face today bear “scant resemblance” to the problems these words were trying to address; and
4) Court decision making in the United States emphasizes consequences “in the here and now.” Judicial responsibility propels judges “towards thinking in terms they can comfortably relate to today.”50
Originalism with great deference might make sense but fails miserably as a descriptive or, sadly, predictive account. Most other forms of originalism don’t take ratification-era evidence seriously as a decision-generating device for the reasons given by Bennett. In fact, as Chapter 9 argues, no prior legal rule or theoretical precommitment, much less originalism, has ever successfully outweighed the role of personal ideology and values as drivers of constitutional adjudication. If people are going to retain faith in our Supreme Court, it must be for reasons separate from the belief that text and original meaning generate Supreme Court decisions.
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Values and Ideology, Not Law, Drive Supreme Court Cases
The life of the law, has not been logic; it has been experience.
Oliver Wendell Holmes1
Never in American history, thankfully, have a majority of the Justices accepted originalism.
Erwin Chemerinsky2
Political scientists who have studied and written about the Supreme Court often argue that legal sources such as text, history, precedent, and prior positive law play less of a role in the justices’ decision making than their political and personal values.3 This description, often called the attitudinal model, is a minority position among law professors and judges, but the dominant view among political scientists. In the succinct words of Professor Michael Gerhardt, “[l]aw professors believe the Constitution and other laws constrain the Court, while most political scientists do not.”4 Because the justices don’t have to follow precedent, are usually faced with vague text with contested historical origins, and have the final say on important societal issues, it is fair to ask why legal scholars would expect the justices to do anything other than what they think best, and what the public will tolerate, all things considered.
One answer may be that lawyers, legal scholars, and judges are strongly discouraged by the profession from thinking this way. There seems to be a need among many legal professionals to believe that prior rules, doctrines, and legal formulae guide judicial decision making instead of the justices’ values. This need is most apparent in the rhetoric and myths surrounding originalism. There seems to be a consensus among many Originalists that judges engaged in constitutional interpretation must place primary reliance on text and original meaning.
Yet, as discussed in Chapter 7, and more fully in this chapter, the Supreme Court does not decide cases in an originalist fashion (unless we drain that term of any real meaning), and more important, ideology not law plays the dominant role in Supreme Court decision making, just as most political scientists contend.
One way to demonstrate the importance of values, politics, and ideology in Supreme Court decision making is to document the large number of fundamentally important doctrinal reversals the Court has engaged in over the years despite no change in the constitutional text or new discoveries about its history. What accounts for these major changes in doctrine is not changes in prior law, but the reality that justices with different values will inevitably reach different results in important and hard cases.
Another factor contributing to major doctrinal changes in constitutional law is that when times change outside the courts, such as with the New Deal or the social turbulence of the 1960s, the justices’ values change as well. In other words, Supreme Court made constitutional law depends little on text and history and more on values and changed cultural, social, economic, and political conditions. This description is not intended to generate cynicism about how the Court operates, just accuracy.
It would take an entire book to provide the relevant case law to support these claims.5 The representative and important examples that follow, however, should make the case that neither originalism nor any other single interpretative methodology is, in the words of Professors Baude and Sachs, “our law.” Rather, when it comes to Supreme Court constitutional doctrine, ideology and values writ large, meaning both legal and nonlegal considerations, is “our law.”
A. Paper Money
The US Constitution allows Congress to “coin Money [and] regulate the Value thereof.”6 Nothing in the document explicitly authorizes the federal government to print paper money. During the Civil War, Congress issued “greenbacks” to help defeat the South. After the War ended, debtors wanted to pay back their loans with the new paper currency, but many creditors demanded coin. On February 7, 1870, the Court issued its momentous decision in Hepburn v. Griswold siding with a disgruntled creditor and holding that Congress lacked authority to make paper money legal tender.7
The decision was 5–3, with four Democrats and one Republican in the majority and three Republicans in dissent. At the time, the Republican Party generally represented the debtor class and the Democrats the creditor class. The majority opinion held that allowing Congress to increase its enumerated powers by making paper money legal tender would give the national government too much power, and that the law legalizing paper money unconstitutionally interfered with the creditor’s preexisting contract rights.8 The dissent strenuously disagreed, arguing that there was a critical need for paper money during the Civil War, and without it, both the government and the Constitution “would have perished.”9 The importance of this case cannot be overstated. One commentator later announced that the issues had been “argued and reargued by numerous and distinguished counsel. It is probable that never in the history of the Court [to that time] has any question been more thoroughly considered before decision.”10
At the time of the opinion, the Court had eight justices, and one of them, a Democrat, had already announced his retirement. Shortly after the decision, Republican President Ulysses S. Grant nominated two Republican justices, both of whom were expected to vote differently on the legal tender issue. Just over a year later, with these two new justices on the Court giving the Republican Party a clear majority, the Court reversed itself and held that Congress did have the authority to make paper money legal tender.11 The majority did not point to any new information or facts but simply disagreed on the fundamental issues resolved just the year before. President Grant was accused by Democrat-leaning newspapers of packing the Court. One said that the decision was not based on law and “is generally regarded not as the solemn adjudication of an upright and impartial tribunal, but as a base compliance with Executive instructions by creatures of the President placed upon the Bench to carry out his instructions.”12 The year was 1871.
Like virtually all constitutional law cases, the issues in the Legal Tender Cases were not susceptible to persuasive resolution based on prior positive law materials. Although the justices in both cases discussed traditional legal sources, their politics and values, not text or original meaning, governed the matter. Although the timing (two identical and important cases decided in opposite ways only one year apart) and the grave significance of the Legal Tender Cases might be somewhat unusual, the lessons of the two cases are not. The justices decide hard constitutional law cases based on their values, politics, and examinations of consequences, not legal sources such as text, history, or precedent.
B. Parochial School Aid
The first time the Supreme Court interpreted the command in the First Amendment that the government make no law “respecting an establishment of religion” was in 1947. In Everson v. Board of Education, the Court rejected an Establishment Clause challenge to state payments to parents for bus transportation to and from religious schools.13 After a second decision in 1968 allowed state governments to lend secular textbooks to children in religious schools,14 the issue of public support for private religious schools became hotly contested in the courts, state legislatures, and Congress.
Starting in 1971,15 the Court dramatically changed constitutional course and adopted a series of seemingly contradictory rules governing what assistance religious schools could receive from both the federal and state governments. By the mid-1970s, the Court had disallowed most publicly funded educational materials including books other than textbooks, as well as chalk, erasers, maps, films, and other school supplies.16 The Court also didn’t allow public-school employees to teach secular subjects in the religious schools, although they could provide diagnostic and psychological testing.17 Commentators lamented how arbitrary this doctrine had become by observing that, under the justices’ interpretation of the Establishment Clause, religious schools were allowed to receive textbooks with maps from state governments but not maps themselves.18 This led a US Senator to wonder with sarcasm where Atlases fit into the Court’s bizarre categories of permissible and impermissible aid.19 No one could plausibly argue that this line-drawing doctrine was based on the language or original meaning of the First Amendment.
After Justice Thomas replaced Justice Marshall in 1991, and the political balance of the Court changed, the justices dramatically reversed course. The Court now allows state and federal governments to provide virtually all educational and instructional equipment to religious schools provided the same support is available to public schools (which of course it always is) and private nonreligious schools.20 The Court’s decision to stop policing the line between permissible and impermissible aid to religious schools was not caused by a change in constitutional text or new scholarly discoveries about the history of the First Amendment or any new originalist arguments. In fact, applying originalism to the issue of parochial aid would lead nowhere, given that the role of public and private schools when the Constitution was adopted, or even in 1868, was so much different than today.
As one commentator, writing in 2001, observed, “the Supreme Court is hardly immune to cultural and political trends. … the political preferences of voters wield considerable influence on the Court. … The current wave of religious revivalism is likely to exert similar influence on the Court.”21 Shortly thereafter, the Court radically liberalized the law regarding parochial school aid. Whether the justices’ personal perspectives on this issue were shaped by the “cultural and political trends” of the late 1990s, or whether the justices helped shape those trends is hard to say. But what is easy to say is that the Court’s decisions about the proper balance between church and state were not determined by constitutional text, history, or precedent, but by the justices’ personal perspectives regarding the appropriate relationship between church and state in today’s public and private schools.
C. Free Speech
Prior to 1976, numerous Supreme Court cases suggested that pure commercial speech (speech advertising the selling of a product for profit) either received no or limited First Amendment protection. For example, in 1942, the Court reviewed a New York law that prohibited the distribution of handbills that advertised commercial matters but allowed those handbills concerning “information or a public protest.”22 The plaintiff wanted to encourage people to visit his submarine tied up at the Port of New York. On one side of his handbill he protested certain pier policies, and on the other he advertised his submarine. He was told by New York officials that his handbill was illegal, and the Supreme Court upheld the law, saying that “the Constitution imposes no restraint on government as respects purely commercial advertising. Whether, and to what extent, one may promote or pursue a gainful occupation in the streets, to what extent such activity shall be adjudged a derogation of the public right of user, are matters for legislative judgment. … If the respondent was attempting to use the streets of New York by distributing commercial advertising, the prohibition of the code provision was lawfully invoked against his conduct.”23
The Court continued to refuse First Amendment protection for commercial speech throughout the 1960s and into the early 1970s. Around that time, a few academics began advocating for more judicial protection for business interests as did a prominent attorney in Virginia, whose wealthy clients included the US Chamber of Commerce.24 He wrote a confidential memorandum suggesting that socialism in the United States was on the rise, and the free market system was under attack.25 Among other suggestions to address these issues, he recommended that the Chamber use the Supreme Court more aggressively to challenge laws governing commercial activities. He argued that under “our constitutional system, especially with an activist-minded Supreme Court, the judiciary may be the most important instrument for social, economic and political change. … Other organizations and groups, recognizing this, have been far more astute in exploiting judicial action than American business. … This is a vast area of opportunity for the Chamber.”26 The author of that memorandum was Lewis F. Powell, who shortly afterwards was nominated by President Nixon for a position on the Supreme Court.
Just a few years later, with Powell joining the majority opinion, the Court in Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc.,27 changed its mind about commercial speech and held that such speech does receive First Amendment protection. Virginia Pharmacy involved a state law prohibiting pharmacists from advertising prescription medicine prices. The Court held that if the advertising of a commercial product is honest and does not advocate illegal activity, it is entitled to constitutional protection. This dramatic shift came about without any discussion of the original meaning of the Constitution. What did change was the attitudes and values of the justices who sat on the Court. The decision was 8–1 with Justice Rehnquist writing a bitter dissent lamenting the Court’s overruling of prior cases holding that commercial speech received little or no constitutional protection. He argued that “while there is again much to be said for the Court’s observation as a matter of desirable public policy, there is certainly nothing in the United States Constitution which requires the Virginia Legislature to hew to the teachings of Adam Smith in its legislative decisions regulating the pharmacy profession.”28
Although it took a while, eventually the Rehnquist and Roberts Courts would not only fully protect commercial speech, but would also adopt an aggressive policy striking down laws limiting such speech.29 Harvard Law School Professor Fredrick Schauer labeled this trend “First Amendment opportunism” and worried that if “every time government regulation touched on speech [and we treat it] as a First Amendment problem, [it] would jeopardize a considerable amount of … the post-New Deal regulatory state.”30 Schauer also suggested that “if we use the First Amendment for almost everything, will it be there when we need it the most?”31
Whether speech proposing or discussing purely commercial transactions should receive full, little, or no legal protection is admittedly a tough question. The lines between commercial and noncommercial speech may be quite difficult to draw leading to arbitrary decisions where judges have significant discretion to choose which laws they uphold and which they strike down. On the other hand, the robust commercial speech protections adopted by the Roberts Court interfere with state and federal efforts to protect consumers. The one thing that we can be sure of, however, is that the Court’s fluctuations concerning commercial speech have little to do with text, original meaning, or case law and everything to do with the justices’ perspectives on the relationships between government, consumers, and business interests.
Other hard issues involving free speech such as questions concerning campaign finance reform, obscenity, and defamation, are similarly immune to originalist judicial resolution because there is virtually no helpful history regarding the First Amendment’s adoption. As one scholar has noted:
The legislative history of the Amendment sheds almost no light on its scope or meaning, especially with respect to free speech. There are no records of the Senate deliberations or the relevant ratification debates in the state legislatures. The House debates are not illuminating either. Moreover, the concept of freedom of speech itself “had almost no history as a concept or a practice prior to the [ratification of the] First Amendment or even later.”32
Taking a slightly different tack, Professor Jud Campbell recently wrote an important article suggesting that the evidence shows that the framers’ views on free speech were substantially more limited than much of the Court’s modern First Amendment doctrine.33 In either event, trying to ascertain the original meaning of the First Amendment as applied to virtually any current controversial free speech issue simply will not point the way to helpful answers. There is little or nothing there to help, and inevitably judges will simply mistake their own values for those of people living centuries ago, who never considered most of the hard speech questions judges must face today.
D. Commerce among the States
Article 1, Section 8 of the Constitution allows Congress to regulate “commerce among the states.” Between 1903 and 1918, the Supreme Court gave Congress significant authority to regulate the movement of commercial goods across state lines without much consideration of whether the legislation substantially affected interstate commerce.34 During these years, the Court allowed Congress to regulate or prohibit the interstate shipment of lottery tickets, meat that had not been federally inspected, mislabeled eggs, and even women being transported for “prostitution and debauchery.”35 The rationale of these cases harkened back to the Court’s first commerce clause case decided in 1824, where the Court held that Congress could regulate all commerce that “concerns more states than one.”36
In 1918, however, the Court changed course. In a landmark, and many consider tragic, decision, the Court ruled that Congress lacked the power to regulate the shipment across state lines of goods manufactured by child labor.37 The federal statute made it illegal to transport goods for profit if they had been manufactured by children who worked more than certain specified hours, or at night, or more than six days a week.38 In light of prior cases, Congress had every reason to believe this law, which impacted the commerce of more states than one, would be upheld by the justices. Unfortunately for thousands of children working long hours in unsafe conditions, the Court struck down this law saying it exceeded Congress’s commerce clause authority.
The Justices were concerned that upholding this statute would give Congress too much power to regulate matters they thought should be left to the states. The Court said that over “interstate transportation, or its incidents, the regulatory power of Congress is ample, but the production of articles, intended for interstate commerce, is a matter of local regulation. … If it were otherwise, all manufacture intended for interstate shipment would be brought under federal control to the practical exclusion of the authority of the states.”39 The Court suggested that such a result would be inconsistent with the initial federalism plan of the Constitution but did not explain why the regulation of goods shipped across state lines was not a literal regulation of “commerce among the states.” The Court distinguished the prior cases upholding similar laws because they all involved products that were themselves harmful whereas the goods made by child labor were “of themselves harmless.”40 This distinction is quite elusive, however, given that one of those prior cases involved women and another mislabeled eggs. Nevertheless, the justices in the majority in Hammer v. Dagenhart felt so strongly about their decision that they ended the opinion with this dire warning:
The far-reaching result of upholding the act cannot be more plainly indicated than by pointing out that if Congress can thus regulate matters entrusted to local authority by prohibition of the movement of commodities in interstate commerce, all freedom of commerce will be at an end, and the power of the States over local matters may be eliminated, and thus our system of government be practically destroyed.41
There was a strong dissent by Justice Oliver Wendell Holmes. He observed that the law in question unquestionably fell within the terms of the commerce power: “The statute confines itself to prohibiting the carriage of certain goods in interstate or foreign commerce. Congress is given power to regulate such commerce in unqualified terms … it is established by the Lottery Case and others that have followed it that a law is not beyond the regulative power of Congress merely because it prohibits certain transportation out and out. … ”42 He concluded his opinion by emphatically rejecting the argument that our federal structure requires that the indirect regulation of manufacturing, through laws prohibiting the interstate shipment of goods, should be struck down by the Court:
The act does not meddle with anything belonging to the States. They may regulate their internal affairs and their domestic commerce as they like. But when they seek to send their products across the state line they are no longer within their rights. If there were no Constitution and no Congress their power to cross the line would depend upon their neighbors. Under the Constitution such commerce belongs not to the States but to Congress to regulate. It may carry out its views of public policy whatever indirect effect they may have upon the activities of the States.43
The justices’ invalidation of the federal child labor law came in the middle of the Court’s Lochner era when, as discussed in Chapter 3, the Court was generally hostile to economic regulation. Less than two decades later, with several new justices on the bench, the Court changed its mind and essentially stopped reviewing both state and federal legislation governing employers, employees, labor relations, and the economy.44 In one of those case, United States v. Darby,45 decided in 1940, less than 25 years after the Hammer decision, and despite the dire warnings of the Hammer majority that a different result would lead to “our system of government be[ing] practically destroyed,” the Court explicitly reversed that case. In Darby, the Court upheld federal regulation of wages and overtimes in industries affecting interstate commerce even though such rules regulated manufacturing. As to Hammer, which had held manufacturing to be exempt from federal interference, the justices simply concluded “that Hammer v. Dagenhart, was a departure from the principles which have prevailed in the interpretation of the Commerce Clause both before and since the decision and that such vitality, as a precedent, as it then had has long since been exhausted. It should be and now is overruled.”46
The Court’s back and forth on what powers Congress may employ to regulate “commerce among the states” was not determined by careful review of originalist principles, text, or precedent. Instead, times changed, the Great Depression occurred, and the justices who emerged in the middle of that chaos simply had different perspectives on the appropriate balance between the states and federal government than the justices who held sway during the Lochner era. The recognition that constitutional interpretation as practiced by the Supreme Court depends much more on, as Justice Jackson once observed, the “imperatives of events” and “contemporary imponderables,”47 than on text and original meaning is not a criticism but rather a realistic appraisal of the long running currents of Supreme Court decision making.
The ebb and flow of the justices’ views on what “commerce among the states” means remained stable for decades until, once again, justices with quite different attitudes about federalism appeared on the bench.
Between 1936 and 1994, the justices did not strike down a single federal law as being beyond Congress’s commerce power despite the proliferation of statutes regulating what could fairly be labeled local activities. The doctrinal tool the Court used to allow this onslaught of federal regulation was the aggregation test, which held that the commerce clause allows Congress to regulate all local activities that, in the aggregate, substantially affect commerce among the states.48 Pursuant to this authority, the Court allowed Congress to regulate the home-grown production and consumption of wheat, individual instances of loansharking, and the discriminatory practices of local restaurants and hotels among many other statutes governing local economic transactions.49
As is true with virtually every litigated area of constitutional law, however, the justices eventually circled back to a different approach, cutting back on federal power over commerce. In 1990, Congress made it a crime to possess a gun in or near a school zone. A Texas student was arrested for violating the law and challenged the statute on the basis that it exceeded Congress’s power under the commerce clause. The issue came before the Court in United States v. Lopez.50
The government defended the law on the basis that (1) guns pose a serious threat to the nation’s schools; (2) the national economy is impacted when schools decline in quality; and (3) housing markets and local businesses are negatively impacted when schools are threatened. Although those arguments may seem strained, prior Courts, as mentioned earlier, had allowed Congress to regulate virtually every aspect of labor relations, discrimination by small businesses, local crime with little connection to the national economy, and homegrown wheat.51
The Lopez Court distinguished those prior cases on the basis that they involved commercial activity, which the justices said was not true about the gun law.52 Then, despite reaffirming the “substantial effects” test and the “aggregate” approach, which had led to so many cases affirming federal power under the commerce clause, the justices returned to the rationale of the discredited child labor case and pondered whether there would be any limit on Congress’s commerce clause power if the justices were to uphold the gun law. In a 5–4 decision decided along ideological lines, they answered the question in the negative and overturned a federal law under the commerce power for the first time in over fifty years.53
The Rehnquist Court, and later the Roberts Court, were not done. Twice more after Lopez, the Supreme Court ruled laws beyond federal reach under the commerce clause. In United States v. Morrison,54 the justices invalidated an important provision of the Violence against Women Act,55 which authorized civil remedies for people who were the victims of gender violence. Congress had conducted years of hearings and commissioned numerous reports concluding that gender violence costs the economy billions of dollars in lost work days, medical bills, and increased insurance costs. Nevertheless, by a 5–4 vote divided along the same liberal/conservative lines, the Court said the provision exceeded congressional power because gender-related violence is not commercial activity. The justices were also concerned that granting Congress this power would lead to unlimited federal authority.56 The justices in dissent observed that the act “would have passed muster at any time between Wickard in 1942 and Lopez in 1995” and accused the majority of returning to the “federalism of some earlier time,” by embracing the “theory of laissez-faire [that] was [un]able to govern the national economy 70 years ago.”57
The third case where the justices said that Congress exceeded its commerce clause power was NFIB v. Sebelius.58 In an opinion joined again by five conservatives (with four liberals dissenting from this part of the case), the Court held that Congress could not mandate, under the commerce clause, that people buy health insurance (although the Court did uphold the mandate as a valid tax).59 The justices concocted an antimandate limiting principle that is nowhere in the text of the Constitution even though early Congresses used mandates to enforce parts of the Constitution other than the commerce clause (so much for originalism).60 There is much to criticize about the Court’s commerce clause analysis, but for our purposes, the important aspect of this case is its inconsistency with a decision just a few years earlier.
After the Court’s decisions in Lopez and Morrison, but before it decided NFIB, the justices surprised most people by holding that Congress could regulate the private, noncommercial medical use of homegrown marijuana that was legal under state law.61 The 6–3 decision was joined by both Justices Scalia and Kennedy, who previously voted to invalidate the laws in Lopez and Morrison. All the justices who upheld the marijuana law relied on the fact that the restrictions were contained in one small section of an omnibus federal statute regulating the buying and selling of numerous drugs. For example, Justice Scalia said that Congress’s goal was to eliminate virtually all uses of schedule one substances including marijuana. Therefore, even though the activity in Raich, private use of marijuana for permissible medical purposes under state law, was a local, noncommercial activity, Congress could still prohibit it “as a necessary part of a larger regulation.”62
Of course, the same thing could have been said about the individual mandate in the Affordable Care Act, which was also “a necessary part of a larger regulation.” In response to that argument, both Justices Scalia and Roberts argued that allowing Congress to use mandates somehow violated the “proper” element in the “Necessary and Proper Clause.”63 However, what is constitutionally “proper” is quite obviously much more in the eye of the beholder than dictated by text, history, or precedent.
Between 1995 and 2012, the Court decided four major commerce clause cases. The justices struck down congressional efforts to regulate guns, violence against women, and health insurance, but affirmed federal power to regulate noncommercial marijuana use. All the liberal justices voted to uphold the laws in every case. All the conservatives voted against federal power under the commerce clause in each case, except Scalia and Kennedy jumped ship in the marijuana decision. From all of this, and the past back and forth history of the commerce clause, it is easy to conclude that what drives the justices’ views on the appropriate relationship between federal power and the need for state autonomy is not the text or original meaning of the commerce clause, or the justices’ prior cases interpreting the provision. Rather, ideology, values, and politics were the major drivers of these decisions.
There are many other areas of constitutional law where the justices have changed their collective minds on important issues. For example, as discussed in Chapter 8, the Court never held that the Second Amendment protected an individual right to own guns until 2008.64 As discussed in Chapter 7, the Court’s anticommandeering decisions under the commerce clause have gone back and forth between deference and aggressive judicial review for eighty years.65 In 1989, the Court held that Congress could use its commerce clause power to take away a state’s sovereign immunity, but just a few years later, after Justice Thomas replaced Justice Marshall, the Court abruptly changed its mind on this fundamental federalism question.66 And, the fluctuations in the Court’s campaign finance reform and voting rights decisions have generated enormous uncertainty and angst among election law experts as well as local and state governments.67
The Supreme Court has updated, backtracked, or dramatically changed its views on most of the litigated constitutional law issues of the last one hundred years. Most of these alterations have been sparked by changes in societal and judicial values, modern technologies, and political considerations. Judicial analysis of text and original meaning has not played a major role in these developments other than to support decisions quite likely made on other grounds. In other words, “interpretations [of text and history] do not, in our practice of constitutional law, determine constitutional decisions.”68
Originalists who claim that text and history are (or should be) the primary drivers of constitutional litigation must wrestle with this torrent of changing case law interpreting a fixed Constitution. Yet, as the next chapter shows, few have taken on that task. Instead, the claims of originalists are made and defended more as an article of faith than a reasoned response to judicial review as actually practiced or likely to be practiced by the US Supreme Court.
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Originalism as Faith
Defenses and criticisms of originalism have come to seem to me more like disputes among theologians than like other academic inquiries.
Mark Tushnet1
A. Originalist Testimony
Professor Lawrence Solum, whose work was discussed in prior chapters, testified about originalism in front of the Senate Judiciary Committee during the Neil Gorsuch Supreme Court confirmation hearings.2 He described how most originalists, old and new, advocate for originalism as their favored method of constitutional interpretation. His remarks were public statements by a leading originalism scholar designed to persuade the American people and the Senate that originalism is the most, perhaps the only, legitimate method of constitutional interpretation. Solum’s rhetoric strongly suggested that he believed the doctrine of originalism is the only true constitutional faith. Taking a close look at his testimony, however, reveals substantial questions that originalists often refuse to wrestle with and demonstrates many of the myths surrounding originalism as a theory of constitutional interpretation. The first part of this chapter critically reviews Solum’s testimony while the rest suggests that its dogmatism is consistent with how other originalists try to spread the word and keep the faith.
One likely objection to this section must be addressed at the start. Solum’s remarks are only twelve pages long. Obviously, he could not and did not intend to present a comprehensive defense of originalism, as he has attempted elsewhere.3 Nevertheless, in his testimony he made bold and dogmatic statements about originalism and criticized non-originalist accounts of judicial review by nationally prominent constitutional law scholar David Strauss (whose work was also discussed in prior chapters). Moreover, Professor Solum has made similar arguments in much more scholarly settings, yet he has not supported them even in those academic venues with substantial references to litigated cases and written opinions.4 When he testified, he entered the most public and political of places, the US Congress, at a key moment in American history, the confirmation hearing for Justice Scalia’s replacement, and made strong claims about those who do not believe originalism is a viable method of constitutional interpretation. His comments deserve serious consideration.
Solum argued that for “most of American history, originalism has been the predominate view of constitutional interpretation.”5 He said that originalist judges, like Justice Scalia before he passed, believe that constitutional interpretation is concerned with understanding the original public meaning of the constitutional text. What “[o]riginalist judges do not believe [is] that they have the power to impose their own values on the nation by invoking the idea of a ‘living constitution.’”6
Few Court followers, originalist, non-originalist, or those in between, agree with Solum’s descriptive statement that originalism has been the “predominate view” of constitutional interpretation throughout American history. As already discussed, the legal realists of the 1930s, the critical legal scholars of the 1980s, and many political scientists today believe the Court’s decisions are best explained by looking at the justices’ values and prior cases, not originalist methodologies.7 Many of today’s leading academics who are not legal realists, such as Philip Bobbitt, Steve Griffin, Laurence Tribe, Mitch Berman, Erwin Chemerinsky, and Mike Dorf, argue that the justices use a pluralistic interpretative model taking into account numerous modalities including text, history, structure, case law, consequences, and values, while originalism plays only a minor role.8 Even modern originalists such as John McGinnis and Michael Rappaport disagree with Solum’s descriptive account that originalism has in practice played a primary role in constitutional interpretation.9
Moreover, Solum identified Justice Scalia as a justice committed to originalism. Randy Barnett, Solum’s originalist colleague at Georgetown University Law School, has stated the opposite, that Justice Scalia was not a true originalist.10 Furthermore, as Chapter 7 argued, originalists cannot hold up Justice Scalia (or Justice Thomas) as models of judicial reliance on originalism because throughout their careers they consistently voted for non-originalist outcomes.11 Their free speech, affirmative action, criminal procedure, anticommandeering, sovereign immunity, and standing decisions, among many others, are all inconsistent with originalism. If Scalia is Solum’s model of originalist decision making, the late justice’s many non-originalist votes, as well as the description of Scalia by a leading originalist that Scalia did not actually implement the doctrine, suggests there is a significant disconnect between Solum’s theoretical claims and the reality of originalism on the ground.12
There is no fair argument that Supreme Court constitutional law decisions have been largely driven by originalism if by that term we mean that ratification-era sources played a primary role in constitutional interpretation. Professor Barnett has stated that “I am pretty sure the Constitution will mostly be interpreted in accordance with what the words mean in the modern context. And it has mostly been interpreted in that way.”13 Perhaps we could describe the Court’s cases as originalist if we take most of the “original meaning” out of originalism and use the broad definition of “inclusive originalism” advocated by Professors Baude and Sachs.14 However, that kind of originalism brings most of the Warren and Burger Court’s liberal decisions, as well as the same-sex marriage cases, into the originalism fold.15 I doubt Solum would accept that most of those cases were based on the original public meaning of the constitutional text, although in fairness he has never addressed those questions. Even if there is a case to be made that text and ratification-era history have in fact played a significant role in Court decisions, Professor Solum has never tried to make it because he “assiduously avoids discussion of specific constitutional problems.”16 Solum is a careful and thoughtful scholar, but when it comes to his descriptive claims about originalism, he has so far not provided enough case law support to justify his theory.
Solum made a distinction between originalist judges and judges who believe that they “have the power to impose their own values on the nation by invoking the idea of a ‘living constitution.’” But the Supreme Court’s decisions do not support the claim that so-called originalist justices do not draw on their own values to decide cases. As Professor Cass Sunstein has remarked, “the views of many self-proclaimed originalists line up, not with those of We the People in 1789, but with those of the right wing of the Republican Party in 2017. Whether we’re speaking of campaign-finance laws, commercial advertising, gun rights, affirmative action, gay rights, property rights, or abortion, originalism has failed to prevent judges from voting in accordance with their political predilections.”17
In his prepared remarks to Congress, Solum responded to what he said were several categorical misunderstandings about Originalism. One of these was, in his words, that “Originalists Cannot Apply the Constitution to New Circumstances.”18 He tried to rebut this alleged myth by claiming that the First Amendment can easily be applied by originalists to the internet even though that specific medium did not exist in 1787, and that we all understand that Nebraska is constitutionally entitled to two senators even though Nebraska as a state did not exist in 1787.19 These examples, however, do not address the commonly made charge that it is extremely difficult for judges to ascertain the original meaning of centuries old text when they are called upon to resolve actual cases.
No one disputes that new mediums of communication such as the internet are covered by the First Amendment, or that states that came into the union after 1787 are entitled to two senators. There is much debate, however, about how judges should ascertain the Constitution’s original meaning as applied to internet threats, abortion restrictions, affirmative action policies, presidential drone attacks, partisan redistricting, police searches of cell phones, and same-sex marriage bans, to name just a few examples of controversies that the worlds of 1787 or 1868 could not have anticipated.
There are many questions about our government resolved by clear constitutional text such as the president must be thirty-five, and all impeachments must be tried by the Senate. Few disputes over these issues ever make it to court. In his other writings, Solum has explained why. When the communicative (nonlegal) content of the text is susceptible to only one reasonable interpretation that matches its legal consequences, judges will be quite hesitant to apply a different meaning.20 Although the Supreme Court has at times veered away from clear text, such as with its holdings on sovereign immunity and anticommandeering, these are exceptions to the rule.21 As a general proposition, judges do follow clear text, and few living constitutionalists would disagree. A fair and important question is why Professor Solum employs strawmen examples of precise constitutional provisions (like the president must be 35) that do not get litigated instead of real controversies the Supreme Court must resolve. Again, the disconnect between theory and reality is significant.
In his remarks, Solum criticized Professor David Strauss for his view that the Supreme Court uses a common law system of revising and updating its own precedents to build constitutional doctrine, not an analysis of text and original meaning.22 Solum said that it “is no accident that Professor Strauss wrote a book entitled The Living Constitution. The truth is that if the constitutional text does not bind the Supreme Court, then the justices are the equivalent of a super legislature … [a] committee of nine unelected judges [who] has the power to reshape our Constitution as they see fit.”23
Solum criticized Strauss, but neither in Solum’s testimony (understandable), or anywhere else in his scholarship, does Solum provide evidence to combat Strauss’s descriptive account of how little the original meaning of the constitutional text matters to the justices. Both Strauss and this author have published articles in the Harvard Law Review arguing, based on voluminous case law, that the Court’s doctrines are based on a common law method of precedent and ideology, not text and original meaning.24 Solum’s claims that living constitutionalism leads to judicial tyranny, but originalism somehow constrains judges, rings hollow, if not false, because Supreme Court constitutional doctrine goes back and forth repeatedly based on the ideological makeup of the Court,25 and most cases implicate vague text that, even according to Solum, must be constructed in ways that originalist inquiries cannot answer.26
As to the objection leveled by many non-originalists that determining the original public meaning of such an old document is too difficult to drive constitutional interpretation, Solum responded as follows: “The constitutional text is old, but it is not the Rosetta Stone. Lawyers, judges, and scholars can work together to unearth the evidence of original meaning in the hard cases. And there are many easy cases, in which the original meaning is clear to any fair-minded reader who consults the historical record.”27 Solum pointed to no such litigated cases however, because there are not any, at least of those that reach the Supreme Court. In virtually every case the justices choose to resolve, the original meaning of the constitutional text will be either hotly disputed by the parties or irrelevant. What does it matter what people living in 1787 or 1868 thought about federal independent agencies that exercise power in a way the framers did not anticipate, or affirmative action policies designed by universities to make up for generations of Jim Crow that the people of 1868 couldn’t know about? The idea that judges should try to figure out what the words of the Constitution meant at the time of ratification makes no sense when judges must resolve cases that implicate facts, values, technologies, and events the people living at the time of ratification did not and could not contemplate. Solum does not use real cases to address any of those practical problems with originalism in either his testimony or his scholarship, and neither do most originalists.
Professor Solum ended his testimony with the following statement: “The whole idea of the originalist project is to take politics and ideology out of law. Democrats and Republicans, progressives and conservatives, liberals and libertarians – we should all agree that Supreme Court Justices should be selected for their dedication to the rule of law.”28 This idea, that only originalism can make judging and judicial review consistent with the rule of law, and that only originalism can “take politics and ideology” out of the Supreme Court, are constant refrains of many originalists. Lino Graglia has said that originalism is “almost self-evidently correct.”29 Judge Bork said that interpretative theories other than originalism “must end in constitutional nihilism and the imposition of the judge’s merely personal values on the rest of us.”30 Writing for the Cato Institute, Roger Pilon said the following about the late Justice Scalia: “Rejecting the modern living Constitution and the wide discretion that approach to constitutional interpretation affords a judge, [Scalia] argued brilliantly, often in scintillating dissents, that to preserve the rule of law – and, presumably, the legitimacy it entails – judges must ground their decisions in the statutory or constitutional text as understood by those who wrote or ratified it.”31 Professor Richard Duncan has written that to Scalia, “the text of the Written Constitution is law, and the duty of the Court is to interpret the constitutional text based upon its original meaning. The so-called Living Constitution is not law but rather clay in the hands of Justices who shape it to mean whatever they believe it ‘ought to mean.’”32
These statements about originalism, whether made by legal scholars in law reviews and books, or by judges in written opinions, or by law professors testifying in front of Congress, are designed to promote one central idea: that only originalism can take the politics out of judging and ensure the rule of law is not the rule of the justices’ personal values. The problem is none of that is true.
B. Originalism on the Ground
Originalists themselves disagree, often strenuously, over proper outcomes and appropriate methodology in constitutional cases.33 As Professors Tom Colby and Peter Smith have shown in detail, Original Originalists, New Originalists, and those in between and after adopt substantially different views on how judges should use originalism and what results judges should reach in specific cases.34
Original Originalists such as Judge Bork, Lino Graglia and Raoul Berger would be aghast at Randy Barnett’s and Ilya Somin’s originalist (and quite libertarian) calls to strike down much of the regulatory state, and to use the Ninth Amendment to enforce a strong libertarian form of judicial review.35 Allowing judges to pick and choose which economic regulations are valid would leave them enormous discretion increasing judicial subjectivity. As a more general matter, an “originalist” judge today could either advocate strong deference to all state and federal laws in the name of the old, classic originalism, or could adopt Barnett’s and Somin’s theory of construction to strike down laws banning abortion, affirmative action, gun control, and same-sex marriage. If an originalist judge could reach any some, or all these results, how does originalism lead to less-personal judging than other methods of constitutional interpretation?
Originalist Professors Michael Rappaport and John McGinnis believe that the type of constitutional construction advocated by Keith Wittington, Randy Barnett, and Lawrence Solum is not only inconsistent with originalism,36 but also that “constructionist originalists lose most of the advantages of originalism.”37 Originalist Steven Calabresi believes that judges should interpret the Fourteenth Amendment at such a high level of generality that it invalidates most forms of gender discrimination and bans on same-sex marriage.38 Jack Balkin believes that the New Originalism and living constitutionalism are “flip-sides of the same coin,” something most originalists might argue with, but not Randy Barnett, who has said, “I am in agreement with nearly everything Balkin says about [New] Originalism.”39
There is no theory of originalism that leads to agreement among scholars and judges about how the Supreme Court should decide cases. Some originalists think deference is important; others believe that enforcing the broad libertarian nature of the Constitution is crucial; yet others think the key insight is that the justices should use only those interpretative measures that the framers considered and adopted. Some originalists, like Will Baude and Steve Sachs, even think that originalism is already “our law” in the sense that decisions like Brown v. Board of Education, Lawrence v. Texas, and Obergefell v. Hodges are based on originalism, despite the unarguable fact that in each of those cases the justices explicitly denied that original meaning generated the outcomes. For example, in Lawrence, Justice Kennedy said, “times can blind us to certain truths and later generations can see that laws once thought necessary and proper in fact serve only to oppress. As the Constitution endures, persons in every generation can invoke its principles in their own search for greater freedom.”40 If this is originalism, as Baude and Sachs allege,41 then everything is originalism, and nothing is originalism.
There are as many different versions of originalism and how judges should use text, original meaning, and precedent, as there are theories of “living constitutionalism.” Originalism does not take politics or ideology out of constitutional decision making but instead gives judges any number of ways to reach whatever results they choose in virtually any constitutional case. In that specific sense, originalism and living constitutionalism are no different.
Absent a strong deferential approach to all state and federal laws, which has never been how the modern Court practices constitutional law, the justices will inevitably decide cases largely in conformity with their ideologies. In the words of Dean Erwin Chemerinsky, “[c]onstitutional law is now, will be, and always has been … largely a product of the views of the Justices.”42
C. Why Pretend Originalism Matters?
Why do so many smart and thoughtful legal scholars advocate that originalism is the only interpretative method to keep personal values out of judging, and that the rule of law requires originalism for judicial review to be legitimate, when those claims do not accurately describe judging today or in the past? Why do some Supreme Court justices and lower court judges so often talk about the importance of originalism in their decisions but consistently vote for non-originalist outcomes? The answer may be that for many legal actors, and for the public, it is a matter of faith that only something called “originalism” can constrain judges.
In one relatively recent survey, 70 percent of the people polled thought the Supreme Court is a political body “too mixed up in politics.”43 Thus, on one level, the American people are not naïve when it comes to wrestling with the confluence of law and politics in the Court’s decisions. There is nonetheless great resistance among the people to fully embrace that account of the justices as reflected by the fact that, although the Court’s popularity has dipped in recent years, it still is far more popular than Congress or the president.44
Professor Karl Coplan has explained why there is so much resistance among law professors, lawyers, judges, and the American people to the legal realist description of constitutional law adjudication:
If judges … choose law out of an indeterminate range of outcomes supportable by legitimate legal reasoning, basing their choices on idiosyncratic notions of policy and fairness, then are not judges making legislative choices that more properly belong with the legislature? If the justification for judicial review is the inherent judicial function of applying the rule of decision required by a superior legal document (the United States Constitution, with its Supremacy Clause) as against an inferior legal document (congressional legislation), does not this theoretical justification fall apart in those cases where accepted constitutional legal reasoning will support more than one outcome, and the judicial choice of outcomes is based on something other than ineluctable legal reasoning?45
To accept the realist critique would, in the eyes of many observers, sophisticated and lay, undercut the entire rationale for allowing judges to strike down acts of more accountable governmental officials. Although many legal realists disagree that their critique fatally undercuts the rationale for judicial review,46 legal academics and most originalists need to be able to justify the Court’s decision making on the basis that preexisting text, or other positive law materials, drive the justices’ opinions. As Jamal Greene has so artfully put it, “the selling of originalism” is to a large degree centered around the idea that only strong fidelity to text and original meaning can support unelected judges possessing so much power in our constitutional, representative democracy.47 But this idea glosses over major disconnects between the rhetoric of originalism and real-life constitutional interpretation by judges deciding actual cases.
Since the 1980s, the label “originalism” has been an effective political tool employed by some (certainly not all) conservatives and libertarians to justify the appointment of judges whose politics and values they prefer. The claim that originalist judges “apply not make the law,” appeals to the general public’s wish to believe that the justices are above normal politics (even if at some level the public knows that isn’t true). As Professor Greene has pointed out, originalism “is not only instrumental to a particular political agenda but is also responsive to a set of demands the public makes during moments of constitutional engagement … originalism as a constitutional aesthetic.”48 This “aesthetic” is described along the lines as our side (originalists) believe in text, original meaning and the law whereas your side (those judges and scholars who favor the living constitution) impose their own values. Those ideas were expressed by Professor Solum in his congressional testimony.
Professor Greene summarizes one of the ways originalism has been effectively sold to the American public. He recounts the story of Mark Levin (self-proclaimed “The Great One”), who in 2005 (and today) was a right-wing radio host and a former member of Ed Meese’s Justice Department. He wrote a book called Men in Black: How the Supreme Court Is Destroying America.49 Levin argued that judges are either originalists who follow the law or activists who make the law in their own image. Rush Limbaugh wrote the introduction and Ed Meese the afterword.50 This book was almost completely ignored by law professors and the Supreme Court media. It was not reviewed in the New York Times or the Washington Post. Constitutional Law Professor Mark Tushnet of Harvard said that he did not know anyone who read the book.51 Yet, the book became a national bestseller, and at the time, Levin’s radio show garnered the number one slot in New York’s evening commute home.52 This was originalism for the masses. On the other side, there has never been a living constitutionalism for the masses.
Another example of how conservatives have marketed originalism is Justice Scalia’s national speaking tours, where he constantly lamented the living Constitution and advocated for what he repeatedly called the “Dead, Dead, Dead” Constitution.53 According to the justice, “you would have to be an idiot” to think the Constitution is alive.54 Scalia said that “[m]y Constitution is a very flexible one … there’s nothing in there about abortion. It’s up to the citizens. … The same with the death penalty.”55 To Scalia, “[t]he only good Constitution is a dead Constitution.”56
Bruce Allen Murphy, who wrote a biography of the late justice, said that what Scalia meant by all of this “dead” and “alive” talk was that social and political change should come through the people and constitutional amendments, not through creative readings of text and history by nine unelected, lawyers.57 Scalia repeatedly pressed these arguments in his speeches to law students, college students, the media, and the public at large.58
There can be no denying Justice Scalia’s impact on constitutional law, judicial politics, and how judges perceive and sell themselves. Murphy said it best writing shortly after Scalia’s death: “From among the thousands of younger lawyers and conservative Federalist Society members who revere his judicial opinions, many books, and entertaining speeches, we might see his intellectual heirs rise through the judiciary in the years and decades ahead, with perhaps one or more being appointed to the Supreme Court.”59 This prediction, of course, given the Federalist Society’s direct role in choosing judicial nominees for President Trump and Justice Gorsuch’s appointment, has more than come true.60
The substantial problem with this rhetoric about Justice Scalia is that he did not vote like the Constitution was “Dead, Dead, Dead,” and he did not let text or original meaning stop him from imposing his personal values on the parties who appeared before him. Chapter 7 detailed many examples of Scalia’s voting patterns in areas as diverse as affirmative action, federalism, criminal procedure, jurisdiction, and free speech. Although he occasionally broke ranks with conservatives on issues involving criminal procedure and First Amendment freedoms, his votes for thirty years reliably reflected those of the Republican Party. He supported, in the legal sense (as does Justice Thomas), gun rights, term limits, abortion restrictions, same-sex marriage bans, sodomy bans, affirmative action bans, class action limitations, consumer-hostile arbitration agreements, campaign finance restrictions, the death penalty for juveniles and the mentally ill, nontextual limitations granting states sovereign immunity from lawsuits, immunity for states from congressional commandeering, nontextual limitations on Congress’s commerce clause authority, and the list goes on and on. In many of these areas, Scalia voted to overturn state and federal laws without support in text or original meaning.61 Scalia regularly updated the Constitution with nontextual principles he supported on purely policy grounds. This lengthy description of Justice Scalia by one commentator hits the mark:
The adulation by admirers of Justice Antonin Scalia over his alleged role as a conservative constitutional steward who applied neutral, nonpartisan principles, is pure myth. … Justice Scalia was, in fact, one of the most unabashedly partisan judges ever to sit on the Supreme Court. His manipulation of the constitution was brilliant, and maddening, mostly because he and his followers pretend otherwise. … Sometimes he glorified judicial restraint and vilified his colleagues for … expanding constitutional rights. Sometimes he was a clear example of judicial activism.62
Professor Paul Campos argued that:
Scalia had no real fidelity to the legal principles he claimed were synonymous with a faithful interpretation of the law. Over and over during Scalia’s three decades on the Supreme Court, if one of his cherished interpretive principles got in the way of his political preferences, that principle got thrown overboard in a New York minute.63
Another scholar used Scalia’s commerce clause votes to make the same point:
Scalia is neither a faint-hearted or stout-hearted originalist. He is a convenient originalist. He’s an originalist when it leads to the result he wants and he’s not an originalist when it doesn’t. … And he’s perfectly happy contradicting himself to reach the result he prefers. Just compare his ruling in Raich to his ruling in the challenge to the Affordable Care Act. … In Raich he agreed that the interstate commerce clause gave Congress the power to regulate the growth of marijuana for personal use – an action that is neither interstate nor commerce – despite that being legal under state law. In the ACA case he argued that the interstate commerce clause did not give Congress the power to regulate the health insurance market, which is, by any definition, a matter of interstate commerce. Ironically, Scalia is exactly what he … for decades accused liberals of being, a results-oriented judge.64
Why do so many law professors and Court commentators pretend that Justice Scalia applied originalism? It cannot be enough to justify the originalist label to talk about text and original meaning but routinely distort or ignore those legal sources to implement your own values. Why was Scalia so effective advocating for a theory of constitutional interpretation he did not adopt? The answer may be that originalism is not a theory of constitutional interpretation judges can effectively use to decide cases but a symbol, an article of faith, that links judicial review and the rule of law.
As discussed at length in Chapters 5 and 6, many originalists today virtually concede that judges must employ normative non-originalist judgments to resolve constitutional cases. Professors Randy Barnett, Lawrence Solum, and Keith Whittington all accept that today’s judges will not be able to rely on originalist sources when deciding many or most cases.65 Jack Balkin, speaking about New Originalism theory, has said that when “the Constitution is silent, or when it uses vague language, standards, or principles, an inquiry into original meaning will not be sufficient to decide most contested questions. Hence there is a second activity of constitutional interpretation, called constitutional construction. Constitutional construction builds out the ‘Constitution-in-practice,’ fleshing out and implementing vague and abstract language through doctrine.”66 Along the same lines Balkin also says that, “the basic [originalist] framework does not settle most disputed questions of constitutional interpretation; most disputed questions require constitutional construction. … [A]nswering these disputed questions must depend on other kinds of authority than the originalist account.67
Professor Richard Kay, an Original Originalist, has pointed out that to “engage in construction is definitionally to go beyond the constitutional text,” and that one “prominent theme is that construction should work out the large values that underlie the constitutional text.”68 Kay correctly argues that the New Originalist theory of constitutional construction is not originalist at all:
When judicial decisions are founded on constructions, however, they are not “textual imperatives.” Instead … judges in matters of construction are deemed to have “discretion to resolve ambiguities and vague terms based on extra-constitutional considerations.” Each judge must select what he or she decides is the appropriate “normative theory.” Admittedly, such a theory will be connected in one way or another to the constitutional text. Inevitably, however, it will also be determined, in more or less substantial part, by the judges’ own estimation of the right principles that ought to govern society.69
Kay concluded that in “the context of constitutional adjudication, the endorsement of constitutional construction amounts to the “view that courts are authorized to impose constitutional rules other than those adopted by the constitutional [enactors],” a position that more or less defines non-originalism.”70
Many New Originalists do not rely on original meaning, ratification-era evidence, or even history as the primary driver of constitutional outcomes. Historian Jonathan Gienapp has argued that New Originalists seek to identify the meaning of words written long ago “without behaving like historians; they insist that historical methods are only incidental to their chosen historical inquiry. … [T]hey … presume that historical expertise has little bearing on the recovery of public meaning.”71
What all of this means is that many, if not most, academics who today try to sell originalism to the public through their books, articles, essays, op-eds, public speeches, and even congressional testimony are promoting a brand of constitutional analysis substantially removed from reliance on text and original meaning and based mostly on the personal values and normative judgments of the justices. Originalism today, as opposed to the kind advocated by Judge Bork and Raoul Berger, is simply living constitutionalism by another name, and it is exactly the method of constitutional interpretation applied by Justices Scalia and Thomas.
Yet, originalism as a brand is selling better today than ever before. In the words of Gienapp, “leading originalists can be found on most esteemed law school faculties and in a growing network of influential constitutional law centers and think tanks. The thriving annual ‘Originalism Works In-Progress Conference’ at the University of San Diego Law School’s Center for the Study of Constitutional Originalism … is one prominent marker of popularity and influence; the well-funded annual ‘Originalism Boot Camp,’ which hosts aspiring law students each summer at the Georgetown Center for the Constitution is another. A new mountain of originalist scholarship and new lines of influence linking this academic work with the world of political and judicial action, meanwhile, appears every year.”72
So why are all these scholars and judges using the brand name originalism to describe a method of constitutional interpretation far removed from ratification-era analysis? Why do Professors Will Baude and Steve Sachs argue, against all reason, that Brown, Roe, and Obergefell are examples of “inclusive originalism”? Why did Scalia tour the country ranting that the Constitution is “Dead, Dead, Dead,” when his jurisprudence kept it very much alive and in sync with the times?
It is impossible to get in the heads and hearts of other people. To most Americans, however, the term originalism likely correlates both to conservative judges and to judges who “interpret but don’t make the law.” Those ideas were the main arguments in Solum’s congressional testimony, Levin’s book, and Scalia’s roadshows. Maybe the myth that originalism can reduce the role of personal values in the Court’s decisions is one that is necessary to allow people to keep faith in the Court. But this faith is misplaced, and as the next section argues, the myth is not needed to adequately justify judicial review.
D. Legal Realism and Structural Judicial Review
Chief Justice John Marshall set forth the original rationale for judicial review in Marbury v. Madison, decided in 1803. Marshall explained how judicial enforcement of constitutional rules is an integral part of our country’s devotion to the idea of limited government:
The Constitution is either a superior, paramount law, unchangeable by ordinary means, or it is on a level with ordinary legislative acts, and like other acts, is alterable when the legislature shall please to alter it … Certainly, all those who have framed written constitutions contemplate them as forming the fundamental and paramount law of the nation, and consequently the theory of every such government must be, that an act of the Legislature, repugnant to the constitution, is void …
It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule. If two laws conflict with each other, the Courts must decide on the operation of each. … This is the very essence of judicial duty.73
Marshall explained that the judicial duty is to enforce paramount constitutional law over conflicting statutes. The content of the supreme law may either be precise, such as the president must be thirty-five, or imprecise, such as the government must not violate the “due process of law” or the “equal protection of the laws.” The former types of provisions generally do not give rise to litigation, while the latter cannot be fleshed out by judges with reference to only text and original meaning. A political system that includes judicial review can only make three rational choices when it comes to imprecise constitutional language. One possibility is a culture where judges do not invalidate state or federal laws absent clear proof that such laws contradict clear text or almost universally accepted understandings of what the language means. That type of system was advocated by some of the Original Originalists such as Raoul Berger and Lino Graglia. Under that model of judicial review, judges would rarely overturn decisions made by other political officials.
An analogy to this type of judicial review would be our current rules regarding when federal appellate judges may reverse the factual findings of trial court judges. Such findings are binding on higher courts unless they are “clearly erroneous.”74 That standard means that “an appeals court must accept the lower court’s findings of fact unless the appellate court is definitely and firmly convinced that a mistake has been made. … It is not enough that the appellate court may have weighed the evidence and reached a different conclusion; the lower court’s decision will only be reversed if it is implausible in light of all the evidence.”75 Although there isn’t reliable data on how often trial courts are reversed under this standard, this rule has been in place for a long time and seems to work reasonably well even if there are occasionally cases close to the line.
We could ask judges to apply the same or a similar standard to state and federal laws. As discussed in Chapter 2, it is likely that the Founding Fathers expected judges, except for cases implicating their own authority or judicial procedure, to adopt that kind of clear error rule. There would be many benefits to such a system. Such deference would reduce the influence of unelected, life tenured judges over difficult questions of social policy such as abortion, affirmative action, and gun control; it might lead to elected leaders taking their constitutional responsibilities more seriously; and it would almost certainly lead to much more predictability and consistency in constitutional cases.
Such a system of strong deference would also have negative consequences. It might weaken constitutional protections for minorities who don’t have access to state and federal legislators and might also weaken our system of checks and balances. I have previously argued that the advantages of great deference outweigh the disadvantages,76 but there is no reason to repeat that discussion here because our Supreme Court has not employed such deference in many constitutional areas in well over 150 years, and it is most unlikely it will do so in the future.
There are only two other rational ways to view our system of aggressive, nondeferential judicial review. One is to pretend that text and original meaning are important to constitutional cases because we need that myth to justify the Court’s strong role in enforcing constitutional rules. But a coercive governmental institutional that plays a major role in our system of government should not be based on myth. The other possibility is to see judicial review for what it really is and justify it without regard to text and original meaning being important factors the Court uses to decide constitutional cases.
A different and more realistic justification for judicial review would center around what Professor Coplan has called the “structural justification.”77 The main idea is that the framers built a constitutional system of checks and balances with competing branches and different responsibilities. The judiciary’s main role is to provide closure on fundamental questions not clearly resolved by constitutional text, but which implicate core constitutional values.78 The Supreme Court, with life-tenured justices beholden to no political group once on the Court, might be the best governmental institution to at least temporarily resolve contentious social and legal issues that divide the populace. We hope the justices will be people of principle and good character who will take a long view of what is in the best interests of the country. Instead of resorting to taking up arms or violence, we rely on the Court to decrease our passions on many fundamental questions. Since the Civil War, and on most issues other than abortion and segregation, this system has worked reasonably well.
This rationale does not depend on judges overturning state and federal laws only where text and original meaning compel them to do so. Nor does it require that the justices act as the direct agents for the people who ratified the text so many years ago (something this book has argued they simply cannot do). The people will abide by and respect the Court’s decisions simply because of the role the justices play in our system of checks and balances.
Professor Coplan used the public’s reaction to Bush v. Gore79 to support his structural theory. He persuasively described how the conservative justices ended the Florida recount giving the election to President Bush while voting “against their ideological leanings to vastly expand equal protection analysis in voting rights cases, apparently motivated by a purely partisan desire to hand the presidency to the candidate of their … political party.”80 Coplan notes the intense and immediate academic condemnation of the opinion both for its “out-of-character” and oversized interpretation of the Fourteenth Amendment and its interference in resolving a disputed election process, which the constitutional text seems to delegate to Congress, not the Court.81 Even Justice Stevens’s dissenting opinion predicted that the case would severely damage the Court’s prestige and public support.82
But the pushback and backlash against the Court never came, at least not directly. Perhaps that is partly because Al Gore did not contest the validity of the Court’s decision. But it is also likely that the public acceded to this dramatic judicial interference because it accepted the Court’s role in “resolving the election and avoiding a perceived threat of political chaos if the election were dragged out beyond the meeting of the electoral college.”83 Richard Posner defended the Court’s decision along the same lines relatively soon after the opinion was issued.84
The advantage of this structural rationale for strong judicial review is that it can absorb the realist critique. We can accept the broad and imprecise aspirational goals of our constitutional enterprise, such as freedom of speech, freedom of religion, and commitments to federalism and separation of powers, for example, and trust the justices to act in good faith to apply those indeterminate concepts to new events and circumstances, without pretending that answers to hard constitutional issues flow naturally or logically from those precommitments. The justices’ ideologies will play a dominant role in those resolutions, but the political process that produces Supreme Court nominees will likely go a long way to ensuring that the justices do not veer too far from dominant political sentiment. As Barry Freidman has persuasively detailed, the justices rarely stray too far from centrist public opinion.85 This realistic approach to judicial power appeals to both faith and reason because “practice must trump theory in the context of constitutional argument.”86
Professor Balkin’s rich descriptive accounts and normative justifications for strong judicial review are in accord with this non-originalist picture of how the Court has operated and is likely to function in the future. Leaving aside his [mis]labeling the theory as “originalism,” his detailed analysis of how constitutional change occurs seems correct. The justices do not just make up constitutional law out of whole cloth. Instead, the justices’ constructions result from a complex interplay of social, political, and legal forces, including, of course, the justices’ ideologies. Balkin’s descriptive analysis is right on the mark:
History teaches us that courts normally do not engage in significant changes in constitutional doctrine without lengthy prodding from a sustained campaign by social movements and political parties, using not only litigation, but also political mobilization and cultural and social persuasion. … [C]ourts usually don’t get involved in developing new constitutional doctrines … until political forces are strong enough to make them sit up and take notice. … Above all, courts translate constitutional politics into constitutional law. It is not as if they have a choice … The Justices do this not because they are wiser, or more noble, or more restrained, or more farsighted, or more principled, or more sober than the rest of us. Rather, they translate constitutional politics into constitutional law because of how they get their jobs and because they inhabit professional roles in which they must continually hear claims and articulate their answers in terms of the forms, practices and arguments of elite legal culture.87
The American people accept this “elite legal culture” and the momentous decisions made by our Supreme Court not because they really believe that vague constitutional texts lead inexorably or logically to the justices’ conclusions. At one level the people may expect the justices to act like judges but at a deeper level they know the Court’s real job is to provide a peaceful way to resolve some of our most bitter disputes. The most important judge in America over the last two decades, Justice Anthony Kennedy, rarely engages in long, detailed examinations of text and original meaning. It is clear from his four gay rights decisions, his key concurring opinion outlawing term limits for members of Congress, and numerous other important decisions regarding abortion, federalism, and free speech, that Justice Kennedy acts more like a political statesman than a judge concerned with text and original meaning.88 Although he has often incurred the wrath of both sides of the political spectrum, depending on his vote, Kennedy will likely go down in history as one of our most important and transparent Supreme Court justices.
Like the Court that he has dominated, Kennedy’s views have evolved over the years on such issues as abortion, affirmative action, and federalism. His differing votes were likely triggered by the political–legal–social process Balkin describes. That process has little to do with any meaningful version of originalism.
Legal scholars and the American people do not need to overstate the importance of vague text, contested ratification-era evidence and subsequent history, and the values of people who lived long ago to justify strong judicial review. Because it appears the Court is going to continue to play an important role in our system of checks and balances, acceptance of that system and hopefully the good character of the justices to perform their responsibilities in good faith should be enough. Pretending that the justices’ decisions are based on nonpersonal factors or prior legal doctrine is not necessary and leads to a disturbing lack of transparency and intellectual dishonesty.
Yesterday and today, the justices made and make decisions based on their own values, priorities, and politics, as well as the culture they grew up in and reside in. If we can’t justify their decisions on those grounds, the system should be changed. Before we can adequately have that conversation, however, we must see the Court clearly and recognize that originalism, at least as most scholars, judges, pundits, and the public use that term today, is only a matter of faith.
Conclusion
As Dean Chemerinsky said in his prologue, President Trump’s promise to nominate only originalist judges, along with the confirmation of Neil Gorsuch, a self-avowed originalist, to replace Justice Scalia, suggests that the doctrine of originalism will continue to be discussed as a viable method of constitutional interpretation for years to come. This book has shown, however, that the people and legal cultures of the relevant ratification eras cannot provide substantial help to judges trying to solve today’s constitutional questions. In both 1787 and 1868, white males dominated American society while women and people of color were regularly persecuted and denied basic legal rights. Moreover, new technological advancements as well as changed domestic and international conditions preclude judges from gleaning much useful information from centuries ago. Today’s hard legal issues require today’s solutions.
Originalism fails to limit the effects of personal values on judging. The only effective way to restrain judges from overturning state and federal laws based on ideology rather than law is for them to adopt a clear error rule where they would act only when the evidence of constitutional error is overwhelmingly clear. Such a deferential system of judicial review is coherent and plausible, but highly unlikely to be adopted by the Supreme Court, which has exercised strong judicial review for well over a century. Like other government officials, the justices are unlikely to limit their own power.
It is understandable that law students, law professors, lawyers, judges, and the American people wish to have faith that the justices decide cases based on prior law such as text, originalist evidence, and previous cases. But this book has shown that justices, not bound by precedent, who have largely unreviewable authority to decide society-defining issues, will not allow imprecise text and contested historical evidence from generations ago to stand in the way of their preferred policy preferences.
There is no single legal theory called originalism, and there is no such thing as an originalist judge. Some self-described originalists believe in strong judicial deference, while others advocate for exactly the opposite, aggressive judicial review. Some originalists believe the Court needs to dramatically change its interpretative methods, while others think originalism is already “our law.” Some originalists believe that many litigated cases require non-originalist constitutional construction while others advocate that text and ratification-era methods and evidence are the only proper sources of constitutional law.
What most originalists do have in common is the faith that some combination of text, originalist-era evidence, and history can constrain Supreme Court decision making. But the words of the Constitution are too unclear, and their history too contested, for that to work. If limiting judicial discretion is the goal, only more lawyer-like tools like strong burdens of proof and presumptions of legislative validity can do the job.
To have true faith in the Supreme Court as a governmental institution requires the American people to understand and accept that prior law only plays a small role in the Court’s decisions. But that doesn’t mean the Court is illegitimate. The justices play an important role in the American commitments to checks and balances and limited government. The Court is a place where some of our society’s most difficult social, legal, and political issues can be resolved peacefully without too much public acrimony. We need to have faith that our Justices will do their best to reach sound decisions and, eventually, if they decide cases in a way overwhelmingly displeasing to a large enough segment of the people, the nomination process will over time result in justices who make different decisions. But when that happens, it will be consequences, politics, and values that turn the tide, not the study of text and history.
Supreme Court justices should either stop striking down state and federal laws unless the evidence of unconstitutionality is compelling, or they should openly admit that it is their values writ large that make the difference in those cases where reasonable people can differ over a law’s constitutionality (which is almost the entirety of the Court’s constitutional docket). The belief that anything other than those values substantially drives the decisions of these life-tenured, governmental officials is nothing more than an overly optimistic, but wholly unrealistic, and ultimately dangerous, article of faith.
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