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For the memory of my father
Shall any man be above Justice? Above all shall that man be above it, who can commit the most extensive injustice? . . . Shall the man who has practised corruption and by that means procured his appointment in the first instance, be suffered to escape punishment, by repeating his guilt?
—GEORGE MASON, CONSTITUTIONAL CONVENTION, JULY 20, 1787
Against the insidious wiles of foreign influence . . . the jealousy of a free people ought to be constantly awake, since history and experience prove that foreign influence is one of the most baneful foes of republican government.
—GEORGE WASHINGTON, FAREWELL ADDRESS, SEPTEMBER 19, 1796
This business of high crimes and misdemeanors goes to the question of whether or not the person serving as President of the United States put their own interests, their personal interests, ahead of public service.
—MICHAEL PENCE, HOUSE OF REPRESENTATIVES, JULY 25, 2008
Introduction
Imagine if it had worked.
Imagine if our president had leveraged his role as commander in chief to convince a foreign power to open an investigation into his political opponent.
Imagine if the president’s rival lost the primary because news broke that he was under investigation.
Imagine if that meant the president faced a weaker candidate in November 2020—and won reelection as a result.
Imagine if our president owed his victory to a foreign power and we never found out.
Imagine how much leverage the leaders of that country would have on our foreign policy decisions.
Imagine how easily they could blackmail our commander in chief.
Imagine what our president would do next, knowing he could subvert our democracy without paying a price.
Now, imagine if, eventually, we did find out. But it was too late—because he had already won.
Imagine if our president abused the power vested in him to win—and we knew it.
Imagine what that would do to our faith in elections, to our trust in government, to our belief that we live in a democracy.
If President Trump’s efforts to coerce Ukraine into interfering with our democracy had stayed a secret until the 2020 election—if a brave whistleblower hadn’t risked his career, and his safety, to speak out—we would have fundamentally, perhaps irrevocably, lost faith in the legitimacy of our republic.
That is why we have no choice but to impeach and remove President Trump: because he wielded the powers of the presidency to serve himself instead of the people he represents; because he was willing to undermine our democracy to help his prospects of reelection; and because he has stated, repeatedly and unapologetically, that he would do it again.
“A Grave and Sobering Decision”
Five minutes and 21 seconds after 7 p.m. on July 27, 1974, by a vote of 27 to 11, the House Judiciary Committee made Richard Nixon the first president since 1868 to be formally accused of an impeachable offense. The vote came more than two years after James McCord, Virgilio Gonzales, Frank Sturgis, Eugenio Martinez, and Bernard Barker broke into the Watergate building in Washington, DC. So one might imagine that after months of stonewalling, lying, and deceit from the Nixon Administration, Democrats on the committee would have felt a bit of catharsis on that July night. But they felt no such thing.
In a Washington Post article dated the next day—headlined “Judiciary Committee Approves Article to Impeach President, 27–11: 6 Republicans Join Democrats to Pass Obstruction Charge”—Democratic members of the House didn’t express jubilance, but sorrow. Representative Paul Sarbanes, who helped run the floor debate, said his vote had been “a grave and sobering decision.” As the Post wrote, “Even those whose impeachment votes were never in doubt voiced no sense of triumph.”
“I don’t want to talk to anybody,” said Democratic representative Barbara Jordan from Texas. Democrat Charles Rangel from New York cried, “It’s a terrible thing to happen to anybody.” And Chairman Peter Rodino, another Democrat, simply stated, “I’m not happy.”
Representative Walter Flowers, a Democrat from Alabama, who had been one of the last holdouts on impeachment, said he came to his conclusion only after spending weeks studying the facts of the case and the Constitution of the United States. “It is clear to me what I must do,” he said, but he worried that his constituents would be upset by his vote. His consolation? “I probably have enough pain for both them and me.”
This is impeachment in the United States of America—a most extraordinary measure, reserved only for the rare occasions when a president proves himself unable or unwilling to serve the interests of the people he represents. Nobody involved in impeachment proceedings leaves them unscathed. And every time our nation even considers reversing the lawful election of a president, we lose a piece of our democracy. But when our founders wrote the Constitution, they knew there would be times when our democracy would be even more damaged if we failed to impeach our president.
All 27 members of the House Judiciary Committee who voted to impeach Nixon recognized this. They may have done so with heavy hearts, but they also had peace of mind—because they knew the Constitution had left them with no choice but to remove him.
That, I believe, is where America finds itself today.
Why I Wrote This Book
In 2016, America elected Donald Trump to be its 45th president. That means all of us, even those who disagree with his policies, have a duty to recognize him as our commander in chief. I certainly do.
I am not a partisan.
I’m a lawyer who has argued more United States Supreme Court cases than just about anyone (39 and counting) and convinced everyone from Justice Scalia to Justice Ginsburg to side with my clients, who have ranged from death-penalty defendants to the largest companies in the world to the most recent national-security whistleblower to take his case to the Supreme Court. I have also been a law professor for more than two decades at Georgetown University, where I have taught impeachment twenty times (and even once taught a semester-long class called “Clinton” about all the legal issues his presidency presented). As Acting Solicitor General of the United States, I served as President Obama’s top courtroom lawyer for a time, representing the US government in the highest court in the land.
But I am also what I call an extremist centrist.
What does that mean? It means I try to find wisdom in all sorts of places and don’t disagree with Republicans on everything—not even with President Trump. In fact, I formally introduced President Trump’s first nominee to the Supreme Court, Neil Gorsuch, to the US Senate at his confirmation hearings, just days after I filed a lawsuit challenging the president’s Muslim ban. Justice Gorsuch wasn’t my friend, but I had seen him in court many times and knew he would continue to be a real judge. Many Democrats were furious with me. But I respected him, and I remembered how frustrated I felt when Republicans voted against Elena Kagan, who couldn’t have been more qualified. I wanted Democrats to apply the same yardstick to Justice Gorsuch that I felt Republicans should have applied to Justice Kagan.
I live my life by this Yardstick Rule, because the only way to preserve the rule of law is to apply the same standards to everyone, regardless of whether or not you agree with their views. That’s how I teach my law students: I ask them which side they are more sympathetic to in a trial and then make them represent the other party to the case. So if they like the plaintiff’s argument, I have them pretend they’re the defendant’s lawyer; and vice versa. This approach is rooted in all sorts of fancy philosophical terms, like John Rawls’s “veil of ignorance,” but the central idea is simple: the shoe is going to be on the other foot one day. Being able to recognize that is the definition of principle, and for me, it’s principle over party every day of the week.
This is why I believe Congress should exercise extreme caution before impeaching a president. In a democracy, we have no responsibility more sacred than respecting the will of the people, and if Democrats impeach a duly elected Republican for purely partisan reasons today, then Republicans can push to do the same to a Democrat tomorrow.
Our founders placed such a high bar on removing a president for this very reason. And Congress has indeed chosen to reserve impeachment only for the extreme circumstances in which our representatives believe a president has committed treason, bribery, or other high crimes and misdemeanors.
Only two presidents in our nation’s history—Andrew Johnson and Bill Clinton—have been impeached by the House of Representatives, and neither was convicted by the Senate. (Nixon, understanding he faced almost certain removal from office, resigned before the House could formally bring charges against him.) Only 19 officials in total have been impeached by the House since 1797, when William Blount, a senator from Tennessee, became the first. For a sense of how long ago that was, consider that Blount was impeached for helping Great Britain seize the land that’s now Florida and Louisiana . . . from Spain.
The rarity of impeachments, particularly presidential ones, underscores a simple truth: in ordinary times, even when Congress has disagreed with a president’s policies, demeanor, or conduct, our representatives have recognized the legitimacy of whoever the American people elect.
But we live in a time with a president who is far from ordinary. And while our founders believed impeachment should be an option of last resort, they put it in the Constitution to make it available when needed, not to serve as a hollow adornment.
As James Madison wrote in Federalist No. 51, “If men were angels, no government would be necessary.” Alas, men—and women and everyone else—aren’t all angels, including, perhaps even especially, our elected officials. That’s why Madison went on to say, “In framing a government which is to be administered by men over men, the great difficulty lies in this: You must first enable the government to control the governed; and in the next place oblige it to control itself.”
Our Constitution is filled with mechanisms by which the government can, to borrow Madison’s term, “control itself.” These include federalism, which distributes responsibilities between states and the federal government; separation of powers, which ensures that the executive, legislative, and judicial branches can serve as checks on one another; and, of course, impeachment, which provides Congress with the ability to remove a president from office.
The standards for impeachment are high, but they are not impossible to meet. If a majority of the House votes to charge the president with a high crime (this is called “impeachment”) and two-thirds of the Senate rules him guilty (this is called “conviction” or “removal”), then he has no choice but to step down. Of course, convincing 67 out of 100 senators to agree on something is no small task, which is why only eight officials have ever been removed from office by the Senate. And there’s reason to believe it will be especially hard today, at a time when senators from different parties can hardly be convinced to talk to one another, let alone vote for the same bill.
But at the darkest moments in American history, the hearts and minds of Americans have proven to be far stronger than party politics. With pressure from constituents, Congress could still very well put country over party and impeach President Trump. And I hope that a book like this, which outlines what President Trump did, when he did it, and why it meets the Constitution’s standards for impeachment, can help build that pressure.
I believe this because at bottom our Constitution, and indeed the entire American experiment, is all about protecting our democracy from threats like these; and because all of America’s most influential thinkers, from across the political spectrum—from Antonin Scalia to George Washington to Barack Obama—have shared a belief that our democracy can be sustained only if ours remains a government of laws, not of men.
That’s why I’m writing to you: the American people. You’re not my normal audience, which is a court of law, but only if you speak up can the judge and jury in this case, Congress, rule guilty.
Why We Can’t Wait Until the Next Election
I recognize why Americans from both political parties are so wary of impeachment. Republicans are rightly frustrated by the idea of removing a president whose policies they generally support. And Democrats are understandably afraid of the blowback they’ll receive from taking so drastic a step.
In many ways, both political parties would be better off if President Trump’s fate were determined on Election Day. But the challenge we face is this: President Trump has shown that he will do everything in his power, legal and illegal, to ensure he wins reelection, even if that means working with a foreign power to undermine our democracy. So asking us to wait until the election to remove him from office is like asking to resolve a dispute based on who wins a game of Monopoly—when the very crime you’ve been accused of is cheating at Monopoly.
That’s the problem: we can’t decide President Trump’s fate with the 2020 election because there’s no guarantee he won’t try again to use the powers vested in him to rig it. And that, in turn, means that if we want to save our country before it’s too late, he has left us with no choice but to impeach him now.
Why Our Founders (and Vice President Pence) Would Have Impeached President Trump
Our founders predicted we would face a moment like this. When they wrote about removing a president for “high crimes and misdemeanors,” they were thinking first and foremost of a commander in chief who wielded the powers of the presidency for the benefit of himself instead of for the benefit of the people. As Alexander Hamilton wrote in Federalist No. 65, our framers wanted to protect America from “those offenses which proceed from . . . the abuse or violation of some public trust.” And there was no such “abuse of trust” they were more afraid of than foreign interference.
In one of the greatest speeches ever given by a president, George Washington, our first commander in chief, delivered a farewell address that called foreign influence over our political system “one of the most baneful foes of republican government.” Similarly, John Adams believed that “the danger of foreign Influence” would “recur” as “often as elections happen.” And when James Madison proposed including impeachment in our Constitution, he said he did so in part to ensure no president would “betray his trust to foreign powers.”
Why did our founders decide that being beholden to a foreign power was an impeachable offense? Because, as Hamilton said, a president should answer only to the American people. That means never abusing the office for personal gain—or to serve the interests of a foreign power.
In 2008, a congressman captured this point well during a hearing at the House Judiciary Committee. “This business of high crimes and misdemeanors,” he said, referencing a witness’s report, “goes to the question of whether or not the person serving as President of the United States put their own interests, their personal interests, ahead of public service.” The congressman who said that? None other than Mike Pence, now President Trump’s vice president.
Over the course of this book, I’ll revisit the “Pence Standard,” because Vice President Pence’s quote perfectly distills why our founders believed Congress has an obligation to hold accountable a president who abuses the power of his office—a president, in other words, like Donald Trump.
Why We Need to Impeach President Trump (and Why This Is Different from Mueller)
I know you’ve heard some of this before. Over President Trump’s first two years in office, Democrats spent almost every day discussing Russia. They called President Trump an asset, a spy, a traitor. They said Special Counsel Robert Mueller would produce the evidence necessary to impeach and remove President Trump. And, in the end, they were wrong: Mueller’s report did not lead to President Trump’s removal.
There’s no denying that Mueller’s investigation was conducted professionally, by some of America’s finest lawyers. The report they produced found striking instances of obstruction of justice. And many respected legal minds believe Mueller’s report, in and of itself, provided enough evidence to impeach President Trump.
But if you weren’t convinced by Mueller’s report, if you believe President Trump’s actions in 2016 did not warrant impeachment, then this book is for you. Because the proven facts of what President Trump has done with Ukraine far eclipse the allegations of his campaign’s coordination with Russia in 2016.
Whereas Mueller’s report could not prove collusion, in this case there is no doubt President Trump tried to collude with President Volodymyr Zelensky of Ukraine—because we have notes from the call, released by President Trump himself, demonstrating our president doing exactly that.
Whereas much of Mueller’s report focused predominantly on President Trump’s conduct prior to taking office (which meant he wasn’t beholden to the Pence Standard), the Ukraine scandal is about the actions Donald Trump has taken as president, our most powerful official.
Why is that distinction important? Well, in 2016, Trump had to look up to the sky and ask Russia to hack Secretary Clinton’s emails without having anything specific to offer in return (so far as we know, anyway). In 2019, by contrast, with the full imprimatur of being our head of state and with millions of dollars in military aid to withhold or dole out, he called up the president of Ukraine directly and made the request for him to interfere in our elections—knowing he could use the power of the purse of the United States as leverage.
What’s more, whereas Mueller’s report didn’t contain any smoking-gun evidence of coordination between Trump and Russia, we have concrete evidence of President Trump asking Ukraine to do him a “favor” in exchange for help procuring weapons.
And we have a transcript of a text from Bill Taylor, the top US diplomat to Ukraine, saying that “it’s crazy to withhold security assistance for help with a political campaign,” as well as testimony from Ambassador Taylor confirming that this is what Trump was doing. Acting White House chief of staff Mick Mulvaney went so far as to admit from the White House briefing room that there was a quid pro quo (“something for something”) exchange between President Trump and President Zelensky—before eventually trying to walk it back. And while you’ll soon learn that a quid pro quo is not necessary at all for impeachment, there’s no doubt that President Trump’s blatant solicitation of a bribe adds to the case for his impeachment, in a way nothing in the Mueller report ever did.
Moreover, not only do we have transcripts of, texts about, and witnesses to the president’s most recent crimes—including Lt. Col. Alexander S. Vindman, who heard the call himself—but we also have repeated confessions from the president himself in the public record. Whereas he cried “no collusion” throughout Special Counsel Mueller’s investigation, President Trump is issuing no such denials about Ukraine. “I have an absolute right,” he has tweeted, “to investigate, or have investigated, CORRUPTION, and that would include asking, or suggesting, other Countries to help us out!”
President Trump knows there’s no hiding his coordination with Ukraine—so instead of denying it, he’s defending it. And he’s doubling down, asking China to join Ukraine in investigating Vice President Biden as well. That’s because President Trump believes his best strategy for surviving this scandal is to pretend it’s not a big deal, and he’s betting that his supporters will go along with his story.
This is the approach of a man who believes he “could stand in the middle of Fifth Avenue and shoot somebody” without losing any voters. The question is whether he’s right—whether Americans will be too blinded by partisanship to see what President Trump has done. Or to care.
That could very well be the case, but I wrote this book because I am not ready to give up on the American people; and because I believe that if we fail to hold President Trump accountable for what he did in 2019—for what he’s doing right now—we might lose our democracy altogether in 2020.
That’s not only because I worry about foreign influence on our elections; it’s also because I am afraid of the standard we would set for future presidents if we fail to impeach this one. If we allow President Trump to commit a paradigmatic impeachable offense—one of the very high crimes our Constitution was designed to prevent—then we will set a precedent that our commander in chief cannot be held accountable. And in a world where the Constitution makes the president all-powerful—in charge of the world’s largest treasury and the world’s strongest army—an unconstrained presidency is a constitutional monstrosity.
As Edmund Randolph said at the Constitutional Convention, “The Executive will have great opportunities of abusing his power.” One of the only ways for him to be stopped, the founders understood, was through removal—which means that if impeachment is effectively written out of our Constitution (as Trump’s lawyers have urged), the president of the United States will effectively be above the law.
To crystallize this point: if Congress does not impeach President Trump, President Nixon’s infamous answer to David Frost—“When the president does it, that means that it is not illegal”—will transform from being a much-derided overstatement of executive power to being a statement of fact. Not only will future presidents feel emboldened to invite foreign influence into our democracy, they will believe they can commit any crime at all—even (or especially) one that helps them get reelected. And if the precedent set by the failure to impeach Trump is any indication, they will be right.
That is a price all of us—Republicans and Independents and Democrats alike—must be unwilling to pay.
Why You Should Read This Book
I also wrote this book because impeachment isn’t meant to be conducted solely in late-night meetings on Capitol Hill, in war room discussions around the Resolute desk, or in overnight strategy sessions at DC law firms.
Yes, the House will ultimately vote on impeachment and the Senate will vote on removal, but in America, our elected officials don’t represent themselves. They represent the people. And the only way they will be courageous enough to impeach President Trump is if their constituents demand they perform their duty as a check on the executive branch and remove him from office.
Now, I don’t want you to simply take my word on whether the president has committed a high crime. My goal with this book isn’t to convince you that President Trump should be impeached, though I do make the case. It’s to provide you with the information you need to decide for yourself.
All I ask is that you apply the same yardstick to President Trump that you would to President Obama. As I mentioned earlier, I call this the Yardstick Rule, and it’s really simple: you just ask yourself, in a moment of brutal honesty, what you would do if the political parties were reversed. Just close your eyes and imagine President Obama had done what President Trump did—if he’d asked Iran, for instance, to dig up dirt on Mitt Romney. If you are a Democrat, would you have supported impeachment? If you are a Republican, would you?
Over the course of this book, I will provide you with all the facts you need to make that determination—not only about President Trump and Ukraine but about the history of impeachment: about why it was included in our Constitution, how it has been enforced throughout our history, and where all of that leaves us today.
Of course, new information may very well be revealed between when this book was written and when you read it, but the story told here, with the facts already at our disposal, is all you need to decide for yourself whether or not President Trump should be impeached. It doesn’t matter why military aid was withheld for a time. It doesn’t matter whether Ukraine did in fact open up an investigation into Hunter Biden. All that matters is that President Trump asked for Ukraine’s help in compromising a political rival, without the American public knowing about it. My answers to the other questions, like whether there was a quid pro quo (there was) and whether there was a cover-up (there was), are gravy. The central issue here is the one we’ve known about since September 2019: President Trump’s solicitation of election interference from a foreign power.
So keep your eye on the ball and don’t get distracted by sideshows. Impeaching a president, by design, is hard. It will require the unwavering focus of the American people. This book is designed to show you what to focus on and what questions to ask.
In Chapter 1, I discuss the origins of impeachment: why our founders included it in our Constitution, how it’s defined, and when it’s been used against past presidents. In Chapter 2, I examine the evidence available to us with regard to President Trump’s conduct with Ukraine, and in Chapter 3, I explain why I believe the only viable remedy is impeachment. In Chapter 4, I answer some of the most commonly asked questions about impeachment, from how it works (it’s complicated) to how long it takes (it depends)—and respond to the most common defenses of President Trump’s actions. And in Chapter 5, I contemplate what America would look like after the impeachment of President Trump and what laws we could pass to ensure that no president can abuse their power in the same way again.
Ultimately, I believe that America will not be saved by our Constitution, or our laws, or even our elected officials. If our country survives this crisis, it will be because of Americans like you, Americans who remember that our government is meant to be of, by, and for the people—and stand up to declare that no one is above the law.
Not even the president of the United States.
1
A BRIEF HISTORY OF IMPEACHMENT
The case against President Trump did not begin when he asked Ukrainian president Zelensky to do him a favor in 2019.
No, the case against President Trump began long before he ever took the oath of office; long before he decided to run for president; long before he was born.
The case against President Trump began at the very founding of our country—when 56 colonists came together to declare they would never again be ruled by an executive with unchecked power. To be exact: The case against President Trump began on July 4th, 1776.
That Time We Impeached King George III
Decades before Congress filed the first articles of impeachment, our founders drafted the Declaration of Independence.
The Declaration is remembered today for its opening lines—about self-evident truths, about all men being created equal, about life, liberty, and the pursuit of happiness. Children memorize these paragraphs in elementary school classrooms. Civil rights leaders, marching for liberty, have invoked them throughout our history. Politicians across our country, from every party, wax poetic about those opening words.
And yet—few could tell you what comes next.
After the soaring rhetoric in its opening lines, the Declaration of Independence transitions into a list of “repeated injuries and usurpations” caused by Britain’s King George III. The first one is haunting: “He has refused his Assent to Laws, the most wholesome and necessary for the public good.” And so are the 26 additional offenses our founders delineate, ranging from “[obstructing] the Administration of Justice” to “[refusing] to cause others to be elected.”
“A Prince whose character is thus marked by every act which may define a Tyrant,” the signers conclude, “is unfit to be the ruler of free people.” No longer, they declared, would they bow to King George III, because the United States would be, from that moment onward, “Free and Independent.”
In this way, the Declaration amounts to what could be considered America’s first articles of impeachment. So it’s no surprise that when it came time for our founders to write a constitution of their own, one of their central objectives was ensuring that our country would never be ruled by someone asserting kinglike powers again. As Benjamin Franklin explained, referring to George Washington, “The first man put at the helm will be a good one.” But, he added, “Nobody knows what sort may come afterwards.” “The executive will be always increasing here, as elsewhere,” he warned, “till it ends in a monarchy.”
That belief, shared among our founders, is the reason they included so many checks and balances on presidential powers and prerogatives in our Constitution. It’s why, in the Constitution’s first article, they created Congress—so the legislative branch could check the executive, whose creation came only later, in Article II. It’s why they split Congress into two chambers, the House of Representatives and the Senate, so no one body would have too much power. And, to create what James Madison called a “double security,” it’s also why they divided power between the central government and states.
Our founders’ fear of any individual person having too much power also led to the establishment of judicial review—and to fixed terms of office, which ensured that the president of the United States would be subject to elections every four years, instead of being granted open-ended government service.
Every single one of these checks and balances was designed, at least in part, to prevent America from devolving into the very kind of monarchical government from which our country declared its independence. But in the summer of 1787, our founders realized that even these checks were not enough—because any president could simply decide to ignore them. That meant our country needed another tool to hold our president accountable: impeachment.
The Constitutional Convention
The Constitutional Convention began in May, but the question of impeachment didn’t come into focus until two months later—on July 20, 1787. On that hot summer day, two of the convention’s delegates, Charles Pinckney and Gouverneur Morris, laid out the case against Congress having the power to remove a president from office. Their belief was simple: If a president were so bad, wouldn’t he simply lose his next election? Why, they asked, would you ever need to preempt the will of the people?
These were important questions, but Charles and Gouverneur’s fellow delegates had answers. George Mason in particular had a knack for tearing down any arguments opposing impeachment. “Shall any man be above justice?” he exclaimed. “Above all shall that man be above it, who can commit the most extensive injustice? . . . Shall the man who has practised corruption & by that means procured his appointment in the first instance,” he concluded, “be suffered to escape punishment, by repeating his guilt?”
In other words, without the protection of impeachment, what would stop a president from committing crimes to win office—particularly if he knew that he would have full immunity afterward?
Mason sometimes operated as a one-man idea factory, but he had supporters this time. Here, crucially, James Madison, a chief architect of the Constitution, agreed with him on the floor of the convention. The president, Madison warned, “might lose his capacity after his appointment. He might pervert his administration into a scheme of [embezzlement] or oppression.” Or, he added, in words with special resonance today, “he might betray his trust to foreign powers.” Only impeachment, he believed, could protect our country from a president guilty of offenses like these.
William Richardson Davie, from North Carolina, made a similar point, warning that an unimpeachable president might just “spare no efforts or means whatever to get himself reelected.”
The debate went on for a while. Rufus King, a delegate from Massachusetts, was left unconvinced by Madison’s argument. As historian Jill Lepore writes, King, like Morris, “worried that the independence of the executive branch would be lost if the threat of impeachment were wielded by the legislative branch and held over the President.”
But while King had a point, the delegates were ultimately more receptive to an argument made by Elbridge Gerry. “A good magistrate will not fear [Congress],” Gerry said. “A bad one ought to be kept in fear of them.”
At one point, as tensions grew between those who supported impeachment and those who did not, Benjamin Franklin, whose remarks often carried more weight than those of anyone else present, quieted the room. “What was the practice before this in cases where the chief Magistrate rendered himself obnoxious?” Franklin asked, before providing a chilling and brief answer to his own question: “Assassination.”
While Franklin understood impeachment could be burdensome, he believed that a legal mechanism for removing a public official was all that stood between our democracy devolving into anarchy the moment a president was deemed by the people to be unfit for office.
By the end of the day, Gerry, Madison, Mason, and Franklin had convinced the majority of the convention that impeachment should in fact be included in the Constitution. As Lepore writes, “Even Gouverneur Morris had come around and changed his mind.” In America, Morris concluded, “The people are the king.” And so no one, not even our president, would be above the law.
How Impeachment Would Work
Over the following months, as the delegates determined how impeachment would work, they turned to an unlikely source for inspiration: the British.
The king of England, of course, could never be impeached, but Parliament did have a protocol for removing his ministers: the House of Commons was responsible for accusing officials, and then the House of Lords was responsible for trying them. While our founders were no fans of the British government, they thought this system worked well, so they devised a similar procedure for the United States.
The House of Representatives would investigate, and if the majority of the body agreed with charging the president, they would send articles of impeachment to the Senate, where the president would be tried. Only if two-thirds of the Senate agreed that a president’s conduct was impeachable would he be removed from office. (As in criminal courts, the idea here is that the bar for conviction should be higher than the bar for indictment.)
The division of powers when it came to impeachment, our founders felt, was important, because the two halves of the legislature were designed to work differently from one another. Members of the House, they believed, would more directly represent the people they served, while senators would represent their states. (Before the 17th Amendment, ratified in 1913, senators were selected by state legislatures, not the people.) This structural dichotomy between House and Senate is the basis of Article I, Section 7 of the Constitution, which says that laws can be passed only if both Houses of Congress consent. (Even if 100 senators voted for a bill, it could never become law unless the House supported it too.) And a similar idea, based on Britain’s bicameral legislative structure, undergirded their “two to tango” requirement for impeachment.
The founders’ approach to impeachment, however, was different from Britain’s in several key ways. While Parliament could only impeach the king’s ministers, Congress could impeach the president of the United States, as well as the “Vice President and all civil Officers of the United States.” (No, despite President Trump’s claims, “officers” doesn’t include senators like Mitt Romney.) And unlike in Britain, where Parliament could send an official to prison or to their death as a result of impeachment proceedings, in America, “cases of impeachment,” the delegates wrote in the Constitution, would not “extend further than to removal from office.”
As the convention wound down, the delegates had a solid idea of what impeachment would look like in the United States of America, but on August 31, 1787, the 98th day of the convention, there was one urgent question they still hadn’t answered: what, exactly, would qualify as an impeachable offense?
In early drafts of the Constitution, the standard had been “malpractice or neglect of duty,” but the delegates were worried that would leave Congress with too broad a mandate. So after months of procrastination, the delegates did what they always did when they could no longer afford to delay answering a difficult question: they assembled a committee. They called it the Committee on Postponed Matters. It consisted of one delegate from each of the 13 colonies, and it was tasked with determining what kinds of offenses would warrant impeachment.
Less than a week later, on September 4, the committee released a report determining that a president could be impeached only if found guilty of treason or bribery. But on September 8, George Mason lambasted this standard, arguing it would not “reach many great and dangerous offenses.”
He was right: limiting impeachment to treason or bribery would be nowhere near as effective a check on the president’s power as our founders intended it to be. The Constitution’s definition of treason, after all, was deliberately very narrow, including only “levying war against [the United States], or . . . adhering to their Enemies.” And the term “bribery,” left undefined in the Constitution, likewise excluded a wide range of offenses the founders viewed to be impeachable, including the solicitation of foreign interference in an election. (For more on bribery, read Chapter 3.)
Mason’s suggestion? Lowering the bar to include “treason, bribery, and maladministration.”
Madison, one of the members of the committee, agreed with Mason’s rebuke of the treason-and-bribery standard but felt that including “maladministration” was an overcorrection. “So vague a term,” Madison said, “will be equivalent to a tenure during pleasure of the Senate.” Madison was afraid that this language would make the president more like a prime minister, subject to votes of no confidence by the legislature at any point.
Mason conceded Madison’s point and sent back an edit that would change the course of American history. “Maladministration,” he decided, would be replaced with “high crimes and misdemeanors against the state,” a term borrowed from the English Parliament, whose meaning, as I’ll explain on the following pages, has been debated ever since.
The committee voted 8–3 in favor of the new standard, changing it slightly to read “high crimes and misdemeanors against the United States.” But the phrase’s journey through the byzantine procedures of the Constitutional Convention was not finished. It still had to be approved by one more constituency: the Committee on Style.
This Committee on Style didn’t have many responsibilities—and was explicitly barred from changing the substance of any statutes. Its sole purpose was to ensure that the Constitution would be written in a way that could be understood for centuries. So when its members received the language surrounding impeachment, they didn’t plan to make any major revisions. And, in some ways, they didn’t. They simply made the phrase “high crimes and misdemeanors against the United States” more concise, deleting the last four words.
The final text, which would come to comprise Article II, Section 4 of the Constitution, read as follows:
“The President, Vice President, and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.”
This may seem like a minor edit, but in deleting four words, the Committee on Style played a role in bewildering generations of lawyers, politicians, and citizens who still debate what qualifies as an impeachable offense.
What High Crimes and Misdemeanors Are Not
This raises the question: What are high crimes and misdemeanors?
To understand what they are, it helps first to understand what they are not. That’s because impeachment is designed to be rare, reserved only for a very specific kind of offense. And, in most cases, if you’re wondering whether a president’s actions are impeachable, the answer will likely be no.
Public opinion on what is and isn’t impeachable is shaped by two widespread misunderstandings of the phrase “high crimes and misdemeanors.” The first is that a president can be impeached only for crimes and misdemeanors laid out in the federal criminal code. The second is that a president can be impeached for all crimes and misdemeanors laid out in the criminal code. Both of these are wrong.
Let’s start with the first. The idea that a president can be impeached only for violations of a criminal statute is atextual: the Constitution does not say that. Moreover, it is illogical, as it would exclude many abuses of power that our founders deemed clearly worthy of impeachment.
Let me offer an example. What if an incumbent president’s opponent in the general election were murdered by the president’s brother one day and the president pardoned his sibling the next day? According to the Constitution, the president’s pardon power is unlimited “except in cases of impeachment,” which means he would have the right to declare, based on the text of the Constitution, that what his brother did was, to quote President Trump, “very legal, very cool.” And because this president controls the Justice Department, he could direct prosecutors not to charge his brother in the first place, before needing to use his pardon power.
But allowing a president to get away with this abuse of power would set a precedent that a sitting president could sanction the killing of his political opponents by supporters—a precedent that would make America more closely resemble a dictatorship than a democracy. So of course Congress could impeach the president for conduct like this, notwithstanding the language about pardons in Article II, and notwithstanding the fact that abuse of the pardon power isn’t itself a criminal act.
This is an extreme case, but it’s not an isolated one. There are many actions the president could take that are technically legal but would nonetheless warrant impeachment. In their book, Impeachment: A Handbook, law professors Charles Black and Philip Bobbitt provide a few illustrative examples. “What if,” they write, “the president required all cabinet members to affirm their belief in the divinity of Christ? Or that he devolved to his personal financial adviser classified intelligence about upcoming decisions of the Federal Reserve? Because the president can declassify any material he wishes, there is nothing per se illegal about this.”
Or, as they write, “What if the president announced that under no circumstances would he respond to the invocation of NATO’s Article 5, which calls upon the signatories to the North Atlantic Treaty to defend each other when they are attacked?” What if we received evidence that our ally (say, France) was about to be attacked with a nuclear bomb by an adversary (say, Russia) and our president declined to tell leaders in Paris? What if we received evidence that we were about to be attacked by a nuclear bomb and our president declined to take action? Wouldn’t that be cause for impeachment?
There’s no law against the president keeping an impending nuclear strike secret from the American people—the commander in chief’s wartime powers are nearly limitless—but of course this should qualify as an impeachable offense. Which is why we should never confine what may qualify as a “high crime and misdemeanor” to what’s written down in our criminal codes. After all, the very first federal official to be removed from office through impeachment—a judge named John Pickering—was forced to step down in 1804 not because he violated any laws but because his drunkenness prevented him from ruling fairly on cases.
This brings us to the second misinterpretation of the phrase “high crimes and misdemeanors,” which is equally mistaken: the idea that Congress can impeach the president for violating any and all criminal statutes.
If this were true, our democracy would exist in a perpetual state of chaos. We’d have presidents impeached for parking tickets, for jaywalking, for littering, and for all sorts of ridiculous offenses in the criminal code. In the important presidential caucus state of Iowa, for example, it’s a misdemeanor to pass off margarine as butter—a deplorable thing to do, but certainly not a high crime or misdemeanor. If every criminal infraction were reason enough for impeachment, the results of our elections would last only as long as our presidents maintained perfect behavior. And our presidents would be forced to walk on eggshells every day for fear of breaking a law they don’t even know exists.
We know this interpretation doesn’t reflect the founders’ views for many reasons—not least of which because they allowed Vice President Aaron Burr to get away with murder.
Literally.
If you’ve missed the Hamilton phenomenon of the last several years, here’s the story: While serving in the second-highest office in the land, Vice President Burr killed Alexander Hamilton in a duel. And yet, Congress declined to impeach Burr, because they didn’t believe his actions interfered with his ability to do his job. Of course he’d committed a crime. Murder always has been, and always will be, illegal. But in his case, they didn’t believe it was a high crime.
Which raises the question: What does the word “high” mean in this context? Contrary to popular belief, the word “high” as used in the Constitution doesn’t have anything to do with “the severity of the crime,” as Jon Meacham, Timothy Naftali, Peter Baker, and Jeffrey Engel explain in their book, Impeachment: An American History. The term “high crimes,” as the founders knew it, came from English law, where, to quote Meacham, it was defined as offenses “committed against the crown in a monarchy or the people in a democracy.”
This is probably why the grammarians on the Committee on Style deleted the phrase “against the United States,” because they felt it was redundant with the word “high.” Little did they know: “high” would take on many different meanings in the years ahead, and the debate over what exactly qualifies as a “high crime” would incessantly divide Congress over the course of American history, never more so than during the impeachment inquiries of President Andrew Johnson, President Bill Clinton, and President Richard Nixon, as well as the (abandoned) impeachment inquiry of President John Tyler.
THE IMPEACHMENT OF PRESIDENT JOHNSON
The moment Andrew Johnson swore his oath of office after Abraham Lincoln’s death, one of America’s greatest presidents was replaced with one of its worst. Where Lincoln was thoughtful, brilliant, and effective, Johnson was irascible, ignorant, and incompetent. While Lincoln spent his presidency uniting a house divided, Johnson spent his tearing America apart. Whereas Lincoln fought to end slavery, Johnson helped to ensure that its legacy would live on in America for centuries.
So there’s no doubt our country would have been better off if Johnson had been removed from office. The problem was: he hadn’t committed any impeachable offenses.
That didn’t stop the House from impeaching him anyway. The “high crime and misdemeanor” they accused him of? Violating the Tenure of Office Act, a law Congress had passed only months before, barring presidents from firing any Senate-confirmed appointees without the consent of the Senate. The Supreme Court eventually ruled the Tenure Act unconstitutional, in 1926, but even back in 1868, as Johnson faced the prospect of impeachment, very few members of Congress earnestly believed he had committed an impeachable offense. They simply didn’t believe he was fit to be president. And without another clear high crime to cite, they decided the Tenure of Office Act provided them with their best chance to remove him from office.
The crazy part was: It almost worked.
The House voted to impeach President Johnson by a margin of 126–47—before he avoided conviction and removal by a single vote in the Senate, from a man by the name of Edmund Ross.
An abolitionist senator from Kansas, Ross didn’t support President Johnson’s policies. Far from it: Ross had aided antislavery militias before the Civil War. But he couldn’t bear to impeach a president for anything less than treason, bribery, or another high crime or misdemeanor. So he voted against removing President Johnson from office, even though he knew he would lose reelection for doing so.
For nearly a century, Senator Ross’s legacy was largely lost to the annals of history—until President John F. Kennedy included him in his book Profiles in Courage. Kennedy was no fan of Andrew Johnson, but he, like Senator Ross, believed our democracy depended on reserving impeachment for treason, bribery, high crimes, and misdemeanors. And while President Johnson’s actions may technically have violated a statute, Kennedy knew they didn’t meet the standards for an impeachable offense in our Constitution.
It’s one thing to talk about living by the Yardstick Rule, another to actually do it, as Senator Ross did. That’s why Kennedy believed Ross was a profile in courage. “In a lonely grave he lies, forgotten, unknown,” Kennedy wrote of Ross. “He acted for his conscience and with a lofty patriotism, regardless of what he knew must be the ruinous consequences to himself. He acted right.”
Ross’s legacy looms over our discussion about impeachment today, and serves as a reminder that even in the heat of the moment, we must not let short-term political expediency triumph over our long-term national principles. If we’re going to impeach a president, in other words, it better be for an actual high crime or misdemeanor.
THE IMPEACHMENT OF PRESIDENT CLINTON
The story of President Clinton’s impeachment follows a similar arc.
There is no denying that our 42nd president lied under oath. “I did not have sexual relations with that woman,” he insisted, when he did in fact have sexual relations with his intern, Monica Lewinsky. President Clinton was guilty of perjury—and perjury is undoubtedly a crime. But was it a high crime?
The answer is: It depends (on what you’re lying about).
Imagine President Clinton had lied under oath about a topic that directly impacted his ability to serve as commander in chief. For instance, suppose he had been spying on a political opponent’s campaign but had sworn he hadn’t done so. Or imagine he had lied about aiding an enemy of the United States in exchange for personal profit. In these cases, perjury would clearly qualify as a high crime, because the lies would obstruct investigations into underlying impeachable offenses.
President Clinton’s lies about Monica Lewinsky were also reprehensible, and so was his conduct. He exploited perhaps the biggest power imbalance in the history of workplaces, between an intern and the president of the United States, for his own sexual gratification. He lied about it. And there’s reason to believe this wasn’t an isolated incident.
So why wasn’t he convicted and removed? Because, as Laurence Tribe and Joshua Matz write, “While Clinton’s conduct was faithless to his marriage and to the court in which he testified, it hardly broke faith with the nation as a whole or foreshadowed grave peril if he remained in office.” Congress believed, in Tribe and Matz’s words, that “ordinary checks and balances seemed fully capable of addressing any further objections to how Clinton conducted himself while in office.”
So on February 12, 1999, Clinton was acquitted on all counts of impeachment—not only because the Senate didn’t believe his actions rose to the level of a high crime, but also because of the nakedly partisan, and hypocritical, conduct of those impeaching him. Fundamentally, the American people did not believe President Clinton was being impeached in good faith. And, before long, they were proven right. As Jeffrey A. Engel writes, “Each of the three men who led House Republicans during Clinton’s impeachment [Newt Gingrich, Bob Livingston, and Dennis Hastert] would ultimately face ridicule, ouster, and even [in one case] prison for their infidelities and sexual crimes.”
Whether the Senate came to the right conclusion in declining to convict Clinton is for history to decide, but no matter what, his case teaches us two important lessons. The first is that perjury and obstruction, standing alone, are not sufficient reason to impeach a president—unless they’re covering up underlying conduct that would qualify as a high crime or misdemeanor.
The second is that Congress needs to demonstrate that it is impeaching the president to protect the rule of law, not just to score political points. As soon as it becomes clear that an impeachment inquiry has been launched on the basis of what party the president belongs to or what he believes in—as soon as it’s clear that legislators are using a different yardstick for a president of a different party than they would a president of their own—the case is over.
As it should be.
THE (BOTCHED) IMPEACHMENT OF PRESIDENT TYLER
This played out most explicitly during the presidency of John Tyler, which began in April 1841, after William Harrison died only 32 days into his presidency. Tyler was the first vice president in American history to ascend to the presidency without being directly elected to the highest office, so his tenure began on shaky ground—which, as Ronald Shafer argues, was made even shakier by the fact that Tyler’s and Harrison’s ideologies didn’t neatly align. Whereas Harrison had long been a proud member of the Whig Party, Tyler had just recently relinquished his label as a member of the rival Democratic Party.
This worried Whigs in Congress—and their fears were confirmed when Tyler started regularly vetoing their bills. Before long he was kicked out of the Whig Party, and his closest friend in Congress, Henry Wise, was punched on the House floor by a Whig named Edward Stanly. “He lies like a dog,” Stanly said of Tyler.
In July of 1842 these disagreements boiled over when Virginia representative John Minor Botts filed the first petition for impeachment in the history of the United States “on the grounds of [President Tyler’s] ignorance of the interest and true policy of this Government.”
“If the power of impeachment is not exercised by the House in less than six months,” Botts threatened, “ten thousand bayonets will gleam on Pennsylvania Avenue.”
But even many Whigs in Congress knew they couldn’t impeach a president for purely political reasons. And ultimately, Tyler’s opponents in Congress decided they had no choice but to wait until the next election—so they never even brought impeachment up for a floor vote. As Senator Henry Clay put it, “Let him serve out his time and go back to Virginia from whence the Whigs have bitter cause to lament that they ever sent him forth.”
Our Constitution, Clay recognized, calls on members of Congress to vote to impeach the president only when the interests of their country, not their party, demand they do so, which is why, despite Botts’s bluster, ten thousand bayonets didn’t end up on Pennsylvania Avenue after all.
What High Crimes and Misdemeanors Are
Like most of American history, most of this chapter has been defined by what high crimes and misdemeanors aren’t. They aren’t any and all crimes, as President Johnson’s case proves. They aren’t only crimes as defined by our criminal codes, as Aaron Burr’s unprosecuted murder proves. And they aren’t cases grounded predominantly in political differences, as President Clinton’s and President Tyler’s cases prove.
Earlier in this chapter I broadly defined “high crimes and misdemeanors” as offenses committed against “the people,” but I haven’t explained what exactly that means or provided many specific examples. This is in part because so few elected officials have been impeached in our history, so while there’s some precedent for what doesn’t qualify as an impeachable offense, there’s far less precedent for what does. But it’s also because our Constitution does not provide a specific definition of the term “high crimes and misdemeanors.” Our founders simply assumed we’d know what they meant.
As Rufus King, a delegate at the Constitutional Convention, was quoted as saying at the time: “It was the intention and honest desire of the Convention to use those expressions that were most easy to be understood and least equivocal in their meaning.”
Needless to say, King failed at his job.
Since the convention, scholars, lawyers, and legislators have debated the meaning of the phrase “high crimes and misdemeanors.” And we still do not have a specific definition written into our laws. But from notes taken during the Constitutional Convention and from the Federalist Papers, we do know what kind of president Congress was meant to remove—one who wielded the powers of the office for their personal benefit instead of for the benefit of the people.
This is why, as I indicated in the introduction, the best understanding of “high crimes and misdemeanors” is captured by Alexander Hamilton’s description of an impeachable offense in Federalist No. 65 as being an “abuse or violation of some public trust,” relating “chiefly to injuries done immediately to the society itself.” And we have one example from American history of a commander in chief who resigned for committing exactly that kind of offense.
THE IMPEACHMENT OF RICHARD NIXON
The midnight to 7 a.m. shift at the Watergate Office Building belonged to a security guard named Frank Wills, who was paid $80 a week for his services. Most nights he didn’t have much to do. He’d walk around the building a few times, make sure no one had entered, and leave the next morning.
But late in the night on June 17, 1972, Frank saw something he hadn’t seen before: tape holding doors open around the building. At first Frank assumed that the tape had been put up by the maintenance staff, so he removed it from the doors and went across the street to Howard Johnson’s Motor Lodge to pick up food.
But when he returned, and found the doors had once again been taped open, he knew that what he’d seen wasn’t normal. As he wrote in the security logs: “1:47 AM Found tape on doors; call police to make . . . another inspection.”
This marked the beginning of Watergate, a scandal that would end the Nixon presidency, change the course of American history, and become the etymological precursor for a plethora of controversies both real and fake to follow, from Deflategate to Pizzagate.
But for more than two years after Frank Wills discovered tape on the doors of the Watergate building, President Nixon didn’t step down from office. And for a long time, the country didn’t even know that the Committee to Reelect the President—mockingly referred to as CREEP—had anything to do with the break-in.
But then, to use a cliché, the dam started to break.
On August 1, the Washington Post found a $25,000 check written by Nixon’s campaign to one of the burglars, an early story in what would become one of the most legendary streaks of investigative journalism in American history, as reporters Bob Woodward and Carl Bernstein added revelation after revelation—about the burglars, the money they were paid, and the efforts of the White House to cover up the involvement of campaign officials.
In April of the next year, two of Nixon’s closest aides, John Ehrlichman and H. R. Haldeman, stepped down. Soon, even Nixon had to acknowledge his campaign’s involvement in the break-in, conceding in a prime-time address to the nation that he took “responsibility” for the “abuses that occurred.”
Yet, in November 1973, 17 months after the break-in, Nixon still insisted that he was “not a crook.” And Congress had difficulty proving him wrong, because Nixon did everything he could to minimize his cooperation with its impeachment inquiry. This included stonewalling Congress and asserting executive privilege to avoid turning over tapes that implicated him and his staff in criminal activity.
This didn’t go well for him. In a unanimous ruling, signed by three justices appointed by none other than Nixon himself, the Supreme Court ordered Nixon to release the tapes. Executive privilege, they declared, “cannot prevail over the fundamental demands of due process of law.” No one, not even the president, they explained, was above the law.
In response to the Court’s ruling, members of Congress from Nixon’s party visited him at the White House and demanded that he step down. Recognizing that he had no chance of escaping impeachment, and “abhorrent to every instinct in [his] body,” he resigned in a matter of days.
Why was Nixon’s fate so different from Johnson’s and Clinton’s? The answer isn’t just that Nixon committed violations of federal law; in most readings of the law, so too did Johnson and Clinton. And it isn’t just that he obstructed justice, a crime Clinton was almost certainly guilty of as well.
The reason Nixon was going to be impeached, if he had not resigned, was that the crime he was covering up—a burglary of his political opponent’s headquarters—was an “abuse of public trust,” in that it undermined our democracy itself. It was, in other words, a high crime, a crime against the people, one Democrats and Republicans would both see as fundamentally wrong and at odds with American democracy, as long as they applied the Yardstick Rule. And it was exactly that kind of offense—a public servant putting their interests above the nation’s—that our founders wanted to prevent a president from ever committing.
After all, the framers viewed the president as a fiduciary, the government of the United States as a sacred trust, and the people of the United States as its beneficiaries. The central manner in which they feared a president would break his oath of office was if he engaged in self-dealing—if he profited personally from his position at the expense of the people he served.
President Nixon violated that oath as soon as he deployed his powers as president to cover up evidence of a crime committed to benefit himself, which is why I’m confident our founders would have believed he should have been impeached. But as much as they disdained ordinary electoral interference of the type Nixon covered up, there was one thing they feared even more: a president who pursued electoral interference from a foreign power.
Why Our Founders, and Past Presidents, Were So Afraid of Foreign Interference
As President Trump’s phone call with President Zelensky started to raise questions, the New York Times’s Peter Baker called up 10 former White House chiefs of staff, who had worked under Obama, Bush Jr., Clinton, Bush Sr., and Reagan. He asked them whether they’d ever work with a foreign power to win an election. Every single one of the chiefs of staff provided Baker with a definitive no.
James A. Baker III, George H. W. Bush’s chief of staff, recalled a day in October 1992 when President Bush was approached by four Republican members of Congress who had an idea for how he could win reelection. “They told him the only way to win was to hammer his challenger Bill Clinton’s patriotism for protesting the Vietnam War while in London and visiting Moscow as a young man,” Baker writes. Bush didn’t reject the idea out of hand; in fact, he thought it might work. But when Baker heard that the only way to reveal this information would be to “contact the Russians or the British,” he realized that the administration “absolutely could not do that.”
Why would someone as canny and strategic as Baker be so opposed to the idea of asking a foreign power to help his boss win an election? Because opposition to foreign interference in our elections is as old as America itself.
At the beginning of this book, I mentioned Washington’s belief that “foreign influence is one of the most baneful foes of republican government,” Adams’s fear that “the danger of foreign influence” would “recur” as “often as elections happen,” and Madison’s belief that we needed impeachment in our Constitution to ensure that no president would “betray his trust to foreign powers.” These comments represent only a glimpse into the founders’ fear of other nations invading our democracy. Federalist No. 68, written by Alexander Hamilton, warned that the “most deadly adversaries of republican government” would come “chiefly from the desire in foreign powers to gain an improper ascendant in our councils.”
“How could they better gratify this,” he added, “than by raising a creature of their own to the chief magistracy of the Union?”
This apprehension of foreign actors—shared by Hamilton, Washington, and Madison alike—affected our Constitution in multifarious ways. It led to the natural-born citizen clause, which states that “No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office of President.” It led to the emoluments clause, which states that “no Person holding any Office of Profit or Trust under them . . . shall . . . accept of any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State.” And, of course, it led to the Constitution granting Congress the power to impeach a president. The latter two of these constitutional provisions were linked together. As Edmund Randolph told the Virginia Ratifying Convention, a president “may be impeached” for “receiving emoluments from foreign powers.”
Within years of the Constitution’s ratification, the founders’ worst fears were confirmed: foreign officials had begun to interfere in our democracy. As historian Jordan Taylor writes: “Throughout the 1790s, France’s ambassadors repeatedly sought to influence the results of American elections, hoping to sway policy in their favor.” When Edmond-Charles Genêt, France’s ambassador to the United States, failed to influence President George Washington’s foreign policy, Genêt threatened to launch a persuasion campaign on voters themselves. Washington, wary as ever of foreign influence, asked France to fire him—a request the French government fulfilled.
However, Genêt’s successors, Jean Antoine Joseph Fauchet and Pierre-Auguste Adet, were no better. Indeed, both of them tried to sway the US elections in one way or another. But President Washington refused to let them hold any influence over our democracy—and neither did the American people. To quote Taylor:
“One newspaper writer exhorted Americans to ‘be on your guard, this is the crisis, when foreign powers will make their great effort to secure a lasting influence over your affairs and Direct Your Government.’ Another essayist, signing his name ‘National Pride,’ remarked, ‘If the choice of a President of the United States is to depend on any Act of a foreign nation, farewell to your liberties and independence.’”
“These Americans understood,” concludes Taylor, “that allowing a foreign adversary to determine the outcome of elections would mean the death of their experiment in democracy.”
These are the stakes of President Trump’s impeachment. Like President Nixon, he abused the public trust by wielding the powers of the presidency to serve himself instead of the public. But unlike President Nixon, he didn’t do it solely with the assistance of fellow Americans; he did it by seeking help from a foreign power.
That makes President Trump’s high crimes even worse. And if we fail to hold him accountable, as our founders feared, I believe that could very well mark the end of the American experiment.
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THE EVIDENCE
After much study and reflection, I have come to the view that President Trump should be removed from office. That’s no state secret. The title of this book kinda gives it away.
But I promise: This chapter is not informed by my opinions on President Trump’s conduct. I will save those for later. My only goal here is to set out the facts, so you can decide for yourself whether or not President Trump should remain in the Oval Office.
Of course, new facts may very well have come to light since this book went to press, but the evidence described here, alone, is more than enough to impeach President Trump—and it can only get worse.
Here’s what happened.
“If Foreign Powers Offer You Information on Your Opponents, Would You Accept It?”
Early in the summer of 2019, George Stephanopoulos of ABC asked President Trump a simple question: if foreign powers offer you information on your opponents, would you accept it? The president answered without missing a beat. “I think you might want to listen, there isn’t anything wrong with listening,” he said. “If somebody called from a country . . . [saying] ‘we have information on your opponent,’ I think I’d want to hear it.”
When President Trump’s comments aired, as The New Yorker’s John Cassidy noted at the time, even his allies had a hard time justifying them. “I’m not here to defend Trump’s interview with Stephanopoulos,” Fox News’s Tucker Carlson said, before qualifying his statement: “Why would you give an interview to Stephanopoulos in the first place?” Sean Hannity resorted to bestowing upon Stephanopoulos a Trumpian nickname: “Little Georgie.” Representative Tom Cole, a Republican from Oklahoma, went so far as to say that accepting assistance from a foreign power is “not an appropriate way to behave in a political campaign.” Even Republican senator Lindsey Graham, a loyal Trump ally, said that “it should be practice for all public officials who are contacted by a foreign government with an offer of assistance . . . to inform the FBI and reject the offer.”
A Trump Administration official, Ellen Weintraub, who runs the Federal Election Commission, actually condemned President Trump’s statements in public. “Let me make something 100 percent clear to the American public or anyone running for public office,” she said. “It is illegal to solicit, accept, or receive anything of value from a foreign national in connection with a US election.”
As Cassidy wrote: “Even the late-night comics, who have been feeding on Trump’s gaffes for years, were stunned.” “The guy who has spent two years scream-tweeting ‘no collusion!’ is now saying, ‘If anyone’s down to collude, I’m your guy,’” Seth Meyers joked. “If Trump had been president during Watergate, he would have left a business card at the break-in,” Stephen Colbert added.
Even President Trump, who is not known to express regret, walked back his comments. “Of course you give it to the FBI or report it to the attorney general or somebody like that,” he conceded on Fox and Friends. “You couldn’t have that happen with our country—and everybody understands that, and I thought it was made clear.”
As it turned out, President Trump was being honest the first time. Because a scant 43 days after his interview with Stephanopoulos, he didn’t merely accept foreign interference. He asked for it.
In Chapter 3, I elaborate on why this request of President Trump’s was an impeachable offense, but for now, I want to present you with the timeline of what took place. The facts alone, from 2014, when Russia annexed Crimea, to 2019, when President Trump asked for Ukraine to interfere in our elections (and then covered it up), demonstrate how our commander in chief took advantage of the powers of his office to improve his chances of winning the 2020 presidential election.
The Decision to Withhold Security Assistance from Ukraine (and the Plan for the Phone Call)
In 2014, Russia annexed a peninsula called Crimea from Ukraine—and Ukraine has been forced to contend with Russian aggression ever since. So as part of the 2016 National Defense Authorization Act, the United States started the Ukraine Security Assistance Initiative, ensuring Ukraine’s military would have the training and equipment they need to fend off future attacks from Russia.
In June of 2019, as had become a yearly ritual, Congress announced it would be including security assistance for Ukraine in the 2020 National Defense Authorization Act. As Republican senator Rob Portman, who cofounded the Senate Ukraine Caucus, said upon approval of the funding, “This security assistance package is good news, and it sends a clear message that America stands with the Ukrainian people in their struggle to secure a democratic, prosperous, and independent future in the face of Russian aggression.”
Together, the State Department and the Department of Defense were set to send Ukraine $391 million in military aid, but at the last minute, President Trump ignored the Office of Management and Budget’s rules and ordered it withheld. At the time, President Trump didn’t provide an explanation for his actions. The State Department and the Department of Defense were simply directed by the White House to communicate to members of Congress that there had been an “interagency delay.”
Ambassador William Taylor, who was then the top US official in Ukraine, said that he didn’t find out about the hold until it had already been implemented. “Toward the end of an otherwise normal [National Security Council video-conference] a voice on the call—the person was off-screen—said that she was from OMB and that her boss had instructed her not to approve any additional spending of security assistance for Ukraine until further notice,” Ambassador Taylor recalled. “I and others sat in astonishment. The Ukrainians were fighting the Russians and counted on not only the training and weapons, but also the assurance of US support.”
Why had the United States made this decision—let alone without the input of Ambassador Taylor? “All that the OMB staff person said was that the directive had come from the president to the Chief of Staff to OMB,” Taylor remembered. “One of the key pillars of our strong support for Ukraine was threatened.”
Soon thereafter, according to Ambassador Taylor’s testimony to Congress, “the Defense Department was asked to perform an analysis of the effectiveness of the assistance. Within a day, the DOD came back with the determination that the assistance was effective and should be resumed.”
And yet—the assistance still wasn’t released.
For weeks, US officials kept this hold hidden from the public, but Ambassador Taylor came to understand that the only way the assistance would be released was if President Zelensky agreed to open up two investigations. The first would be into whether a company called CrowdStrike had falsely blamed Russia for hacking the Democratic National Committee in 2016. The second would be into Vice President Joe Biden’s ties to a Ukrainian company called Burisma. In fact, Ambassador Taylor learned, President Trump wouldn’t even agree to a meeting with President Zelensky until the Ukrainian leader announced these investigations—an announcement that was supposed to be aired not on Fox News, but on the more neutral CNN.
This account is corroborated by a text that Kurt Volker, President Trump’s special representative for Ukraine, wrote to Gordon Sondland, the United States ambassador to the European Union, stipulating the terms for a meeting. “Most impt,” Volker wrote, “is for Zelensky to say that he will help investigation.”
At first President Zelensky balked at the request to open investigations at President Trump’s behest. As Ambassador Taylor noted in a text to Sondland, “President Zelenskyy is sensitive about Ukraine being taken seriously, not merely as an instrument in Washington domestic, reelection politics.” But after weeks of discussions with members of the US government, President Zelensky finally scheduled a phone call with President Trump.
The Call
The phone call took place on July 25, exactly one day after Special Counsel Robert Mueller testified before Congress.
The conversation began not with hostility but with flattery. President Trump congratulated Zelensky on winning his election. And Zelensky, in turn, said he was “trying to work hard because we want to drain the swamp here in our country,” referencing Trump’s campaign slogan.
But after a few civil exchanges between the two leaders, President Trump began laying the groundwork for his request—channeling the kind of language often used by members of the Mafia before requesting a favor. “The United States has been very, very good to Ukraine,” he said. “We do a lot for Ukraine. We spend a lot of effort and a lot of time.” As Congressman Adam Schiff argued, President Trump might as well have said, “That’s a nice country you have. It’d be a shame if something happened to it.”
Over the course of mere seconds, Trump transitioned from saying the United States “has been very, very good to Ukraine” to claiming Ukraine hadn’t been “reciprocal” with its generosity. Zelensky, for his part, did not dispute Trump’s account, saying that Trump’s analysis was “absolutely right—not only 100 percent, but actually 1,000 percent.”
And then, Zelensky brought up the question of military assistance. “I would also like to thank you for your great support in the area of defense,” he said. “We are ready to continue to cooperate for the next steps; specifically, we are almost ready to buy more Javelins from the United States for defense purposes.” (These shoulder-fired missile systems are seen as an effective way to defend against incursions of Russian tanks crossing the country’s eastern border—and they could have been funded in part with the aid Congress had approved but Trump was now withholding.)
President Trump’s response to this comment marked the first moment he acknowledged the personal arrangement he had been trying to broker between the United States and Ukraine—in other words, the first moment he tried to establish a quid pro quo exchange. Sure, he indicated, he’d sell them the Javelins, before qualifying his answer: “I would like you to do us a favor though.”
This favor, it turned out, consisted of opening the two investigations mentioned above. First he mentioned CrowdStrike, a company at the center of a long-debunked conspiracy theory about the 2016 election. “The server, they say Ukraine has it,” President Trump said on the call. “I would like to have the Attorney General call you or your people and I would like you to get to the bottom of it,” he declared.
But he didn’t stop there. After a quick digression about the Russia investigation (“As you saw yesterday, that whole nonsense ended with a very poor performance by a man named Robert Mueller”), President Trump noted there was one “other thing” he’d like President Zelensky to investigate. “There’s a lot of talk about Biden’s son,” he said, referencing Hunter Biden’s work with a Ukrainian company called Burisma. “A lot of people want to find out about that,” he went on, “so whatever you can do with the attorney general would be great.”
Trump’s claim on the call was that Vice President Biden “went around bragging that he stopped the prosecution” of his son—by encouraging Ukraine to fire a prosecutor named Viktor Shokin. Hunter and Joe Biden’s activities were far from perfect (as I explain in Chapter 4), but the reality is that Shokin simply had not been investigating Hunter Biden or Burisma at the time of his firing. And in 2016, Republicans and Democrats alike advocated for his removal. As Republican senator Ron Johnson said, “The whole world felt that Shokin wasn’t doing a [good] enough job.” Senator Portman expressed a similar view. Shokin was removed because he “wasn’t doing nearly enough to root out corruption,” the senator said, “not because he was doing too much.”
Nevertheless, when Trump asked Zelensky to look into Vice President Biden, the Ukrainian leader didn’t reject the request. In fact, he went so far as to assent to it, promising to “look into the situation, specifically to the company that you mentioned in this issue.”
President Trump then confirmed that Attorney General William Barr would be involved in this investigation as well, promising that he’d “have Mr. Giuliani give you a call and . . . have Attorney General Barr call.” Viktor Shokin, he pleaded to Zelensky, one more time, “was treated very badly and . . . was a very fair prosecutor.”
In response, Zelensky thanked Trump for the advice before closing the call the same way he opened it—by pandering. “Actually last time I traveled to the United States, I stayed in New York near Central Park and I stayed at the Trump Tower,” he said, before promising once more that he “will be very serious about the case and will work on the investigation.”
This promise to launch an investigation didn’t only fulfill President Trump’s first proposed quid pro quo, about the Javelins. It also met the specifications for the Trump Administration’s second goodie, one only a president could dangle—a White House visit. In response to Zelensky’s pledge to “work on the investigation,” Trump said, “Whenever you would like to come to the White House, feel free to call . . . Give us a date, and we’ll work that out,” he added. “I look forward to seeing you.”
This second quid pro quo—trading an investigation for a White House visit—didn’t come about spontaneously but had been arranged by Trump’s envoys prior to the phone call. “Heard from White House,” Volker said in a text to one of President Zelensky’s advisers, written before the conversation took place. “Assuming President Z convinces Trump he will investigate . . . we will nail down his visit to Washington.”
With President Trump convinced of President Zelensky’s intentions to investigate CrowdStrike and Vice President Biden—and with Zelensky promised a White House visit—the phone call came to a close.
“I look forward to seeing you in Washington,” Trump concluded.
Zelensky responded, “Thank you very much, Mr. President.”
After a few more pleasantries the phone call ended, with a deal between the two presidents in place.
WHAT WASN’T SAID
As startling as the “transcript” itself is, what’s also notable is what was not mentioned in the phone call. President Trump didn’t spend even a single moment discussing US national interests or Ukraine’s efforts to contain Russia. The entirety of the call focused on President Trump’s past and present political opponents.
Why, then, did President Zelensky, who—as Ambassador Taylor explained—claimed not to want to involve himself in “Washington domestic, reelection politics,” oblige President Trump’s requests?
There is no rational explanation other than that President Zelensky believed he needed to do so to extract concessions from President Trump.
But while Zelensky did secure a meeting with Trump after the phone call, for weeks and weeks, the security assistance never came.
“I Think It’s Crazy”
The day after the phone call, Volker and Sondland headed to Ukraine, where they met with President Zelensky. They were there to provide “advice to the Ukrainian leadership about how to ‘navigate’ the demands that the president had made.”
But whatever actions Zelensky took in the following days were clearly insufficient—because the aid never arrived. This distressed Ambassador Taylor, who didn’t understand why the president would hold Ukraine hostage over political favors. After all, Congress had already appropriated this aid to Ukraine, so as more time passed, members of Trump’s administration knew his refusal to send the funds to Kiev would raise eyebrows in Congress and in the press. And as predicted, on August 28, Politico ran a story with the headline “Trump Holds Up Ukraine Military Aid Meant to Confront Russia.”
Over the course of the next week, Ambassadors Taylor and Sondland debated how best to deal with this situation. “Are we now saying that security assistance and WH meeting are conditioned on investigations?” Taylor texted. “Call me,” Sondland replied.
As the days passed by, President Zelensky’s refusal to publicly open up a probe of Vice President Biden persisted—and so too did President Trump’s hold on sending Ukraine its military assistance. In fact, according to Taylor’s testimony, Ambassador Sondland explicitly told one of President Zelensky’s closest aides, Andriy Yermak, “that the security assistance would not come until President Zelenskyy committed to pursuing the Burisma investigation.” And President Trump’s demands didn’t stop there. A private promise from President Zelensky, he decided, wouldn’t be enough, because President Trump wanted the Ukrainian president “in a public box.”
“Everything,” Taylor explained, “was dependent” on Ukraine’s compliance with Trump’s demand. This, according to Taylor, was an order from Trump himself: “Ambassador Sondland told me that President Trump had told him that he wants President Zelenskyy to state publicly that Ukraine will investigate Burisma and alleged Ukrainian interference in the 2016 US election.”
More than two months after Trump first directed the State Department and the Department of Defense to withhold the funding, Ambassador Taylor declared he’d had enough. “As I said on the phone,” he texted Sondland, “I think it’s crazy to withhold security assistance for help with a political campaign.”
When Taylor sent that message, he and Sondland had been exchanging messages every few minutes, but suddenly Sondland went silent for almost five hours. Over the course of that time, the Wall Street Journal has reported, Sondland spoke to President Trump, whose White House had recently heard about a complaint from a whistleblower about all this—a complaint that would later unravel the entire scheme.
Finally Sondland wrote to Taylor: “I believe you are incorrect about President Trump’s intentions. The President has been crystal clear no quid pro quo’s of any kind.”
September 9, 2019, Text Messages Between Taylor and Sondland
[9/9/19, 12:31:06 AM] Bill Taylor: The message to the Ukrainians (and Russians) we send with the decision on security assistance is key. With the hold, we have already shaken their faith in us. Thus my nightmare scenario.
[9/9/19, 12:34:44 AM] Bill Taylor: Counting on you to be right about this interview, Gordon.
[9/9/19, 12:37:16 AM] Gordon Sondland: Bill, I never said I was “right.” I said we are where we are and believe we have identified the best pathway forward. Lets hope it works.
[9/9/19, 12:47:11 AM] Bill Taylor: As I said on the phone, I think it’s crazy to withhold security assistance for help with a political campaign.
[9/9/19, 5:19:35 AM] Gordon Sondland: Bill, I believe you are incorrect about President Trump’s intentions. The President has been crystal clear no quid pro quo’s of any kind. The President is trying to evaluate whether Ukraine is truly going to adopt the transparency and reforms that President Zelensky promised during his campaign I suggest we stop the back and forth by text If you still have concerns I recommend you give Lisa Kenna or S a call to discuss them directly. Thanks.
Sondland’s text should be read with more than a few grains of salt—because not only did he wait hours to respond, and not only did he speak to President Trump in the interim, but it is unclear how or why Sondland became involved in President Trump’s dealings with Ukraine in the first place. Before President Trump’s victory in 2016, Sondland had been a hotelier—and his central qualification to be ambassador seemed to have been his $1 million donation to the Trump Inaugural Committee. Besides, the ambassador to the European Union doesn’t typically have jurisdiction over Ukraine, because, well, Ukraine is not in the European Union.
Moreover, according to the testimonies of both Trump aide Fiona Hill and Ambassador Taylor, Ambassador Sondland had been a part of Trump’s campaign to open up these investigations in the first place. And in a remarkable press conference, White House acting chief of staff Mick Mulvaney later confirmed that President Trump had in fact been withholding foreign aid until Ukraine agreed to investigate Democrats, claiming that quid pro quo arrangements like these happen “all the time with foreign policy.”
Even before the Mulvaney admission, Sondland’s text had been widely read as a last-minute gambit to hide the quid pro quo so many in the president’s orbit knew to have taken place—in the way a drug dealer, realizing he’s speaking to an undercover agent, might say, “I believe you misunderstood me. I meant 60 units of Coca-Cola.”
No wonder national security adviser John Bolton, upon hearing about what had been taking place between Washington and Kiev, reportedly said, “I am not part of whatever drug deal Sondland and Mulvaney are cooking up.”
Ultimately, despite Sondland’s last-minute attempt to cover up the offense in his September 9 text exchange with Taylor, President Trump’s fate had in some ways already been sealed. One month earlier, a whistleblower filed a complaint with the Department of Justice. And in a few weeks, it would reveal much of what Sondland, Trump, and the rest of the administration had been working so hard to hide. This whistleblower was about to become the modern-day equivalent of Watergate night watchman Frank Wills. Only this time, the watchman knew right away that he was unveiling a deep abuse of power—and an attempt to cover it up.
A Whistleblower Report, Suppressed
On August 12, 2019, the whistleblower filed an anonymous complaint with the inspector general of the intelligence community. The inspector general is kind of like an ombudsman for the various intelligence agencies, and this one, Michael Atkinson, was appointed by none other than Donald Trump. But after IG Atkinson read the report (which you can read for yourself in the appendix to this book), he declared it an “urgent concern” and requested that the acting director of national intelligence, Joseph Maguire, send it over to Congress, as federal law commands.
Yet weeks went by without either Maguire or Atkinson telling a single elected representative about the whistleblower’s report, let alone granting Congress access to the complaint itself. In a letter IG Atkinson sent to the House Intelligence Committee on September 17, explaining the delay, he stated that he and Maguire were at an “impasse.” And suddenly, it was unclear whether the public would ever learn anything about what was going on.
That’s not what’s supposed to happen.
Earlier in my life, I served as National Security Adviser at the Justice Department, where I got to see the extensive legal framework that governs our intelligence community in action. Before joining the government, I had watched too many spy movies about rogue agents, so I had no idea how regulated our intelligence services are. But once I understood the stakes of what they do, I immediately recognized why we needed clear guidelines for how to operate. Because, every day, human lives depended on us not messing up.
But I also recognized that such guidelines could be effective only if there were mechanisms for bringing wrongdoing to light. Because foreign policy and intelligence operations are by definition often secret, the system depends on women and men who come forward to report misconduct. And the only way they will come forward is if we have clear protocols in place to protect people like them. These are called whistleblower protections, and they are nearly as old as our nation itself.
Just seven months after the signing of the Declaration of Independence, the Continental Congress in 1778 passed a law proclaiming that “it is the duty of all persons in the service of the United States . . . to give the earliest information to Congress or other proper authority of any misconduct, frauds or misdemeanors committed by any officers or persons.” In other words, our founders recognized that every citizen has a duty to report government wrongdoing—and should be celebrated, not punished, for doing so.
That law came about as a result of America’s first whistleblowers, naval officers Samuel Shaw and Richard Marven, who in 1777 witnessed their commanding officer, Commodore Esek Hopkins, torturing British prisoners of war. There weren’t any whistleblower protections in 1777, so Shaw and Marven lost their jobs as a result of their bravery—and indeed, their commanding officer went as far as to file a libel suit against them.
But the whistleblowers eventually complained to the Continental Congress that they had been “arrested for doing what they then believed and still believe was nothing but their duty.” This prompted Congress not only to pass the aforementioned law protecting whistleblowers, but to relieve Hopkins of duty and compensate Shaw and Marven for what they’d been through, to the tune of $1,418.
Ever since, America hasn’t only protected whistleblowers, we’ve relied on them to provide us with critical information, from Ernie Fitzgerald’s alerts to Congress about the ballooning costs of the C-5 plane in the 1960s to Robert MacLean’s revelation after 9/11 that the US government had been slashing the number of TSA air marshals on flights despite evidence that terrorists had been targeting planes. I know quite a bit about the latter, as I had the privilege of defending MacLean before the Supreme Court. When MacLean blew the whistle on a major terrorist threat that the government was trying to hide, he was rewarded with personal attacks before being fired. I took the case to defend what he did, and ultimately we won. The Supreme Court, in an opinion by Chief Justice Roberts, gave MacLean his life back.
The MacLean case is the last time the Supreme Court considered a dispute involving a national security whistleblower, and its decision had bipartisan backing. Indeed, in arguments to the Supreme Court in the MacLean case, a group in Congress led by Republican senator Chuck Grassley and Democratic senator Ron Wyden, as well as Republican representative Darrell Issa and the late Democratic representative Elijah Cummings, told the Supreme Court:
“Whistleblowers play a vital role in Congressional oversight of the federal bureaucracy. Members of Congress cannot station themselves or their staffs in agency offices to watch for evidence of malfeasance . . . Congress thus relies on individuals working within agencies to supply the information it needs to guard the public purse and give effect to the checks and balances that are essential to the separation of powers. By blowing the whistle, those individuals perform an invaluable public service.”
One reason Congress appreciates the value of whistleblowers is that our representatives have a unique window into the necessity of their work. Whenever the inspector general of the intelligence community receives a whistleblower complaint of “urgent concern” that “appears credible,” after the director of national intelligence reviews the report, the law states that Congress “shall, within 7 calendar days,” be forwarded “such transmittal.”
This process is critical—because protections for whistleblowers are meaningless if no one besides the inspector general and the director of national intelligence ever finds out about their complaints. But Acting DNI Maguire refused to follow through on his obligation to send Congress the whistleblower complaint within seven days and instead suppressed the report on President Trump’s conduct with Ukraine for weeks.
Thankfully, in the days after news of the complaint broke, intrepid reporters nonetheless began to publish stories on what information was conveyed in it. And soon, it became clear that the complaint centered around a “promise” President Trump had made to a foreign leader—but while rumors circulated that the controversy had to do with Ukraine, nobody could confirm what the promise was or to what country it had been made.
That is, until the night of September 19.
A Whistleblower Report, Revealed
That was when CNN host Chris Cuomo asked the president’s lawyer, former mayor of New York City Rudy Giuliani, if he had requested the Ukrainian government to investigate Vice President Biden. “No, I actually didn’t,” Giuliani answered. But when Cuomo pushed him, the lawyer provided him with exactly the opposite answer: “Of course I did.”
Giuliani’s interview sent shockwaves across the country, and soon it became clear that not only had Giuliani asked Ukraine to investigate Vice President Biden but so too had President Trump himself on a phone call with President Zelensky. With every hour, Congress made more requests for the Trump Administration to release the whistleblower’s complaint. But the administration refused.
So on September 24, more than a month after the whistleblower filed his report but only five days after the pieces started to be put together publicly, the Senate unanimously passed a resolution calling for the release of the whistleblower’s report. And House Speaker Nancy Pelosi decided that she would be opening an impeachment inquiry. “The actions taken to date by the president have seriously violated the Constitution,” she said, declaring, “No one is above the law.”
The following morning, with pressure mounting after Republicans and Democrats alike called on President Trump to send the whistleblower complaint to Congress, the Trump Administration released what it pawned off as a transcript of President Trump’s July 25 conversation with President Zelensky—a five-page document that appeared to have been edited by the White House but nonetheless confirmed that Trump had pressured Ukraine into investigating his major campaign rival, Vice President Biden. (In Chapter 4, I explain why the “transcript,” which is actually a summary of the conversation, based on the notes of those who witnessed the phone call, might not tell the full story. The document is also reproduced in full in the appendix.)
As soon as Congress read the “transcript,” they demanded access to the whistleblower’s full report. And on September 26 they would finally have it.
“The Horse Has Left the Barn”
The morning IG Atkinson released the whistleblower’s complaint to Congress began as the morning the whistleblower’s complaint might be suppressed forever. In a letter to the House Intelligence Committee, Acting DNI Maguire announced that the whistleblower’s report had been, in effect, downgraded from “urgent” by the Justice Department’s Office of Legal Counsel—an office, it’s worth noting, that falls under the jurisdiction of Attorney General Barr, who was a subject of the report. (Notably, this Legal Counsel opinion has come under severe attack; in an extraordinary move, five dozen sitting inspectors general throughout the federal government criticized it in the strongest of terms.)
This ruling from the DOJ meant that IG Atkinson and DNI Maguire no longer had an obligation under the law to share the complaint’s contents with Congress. And for a minute it seemed as though the whistleblower report might never be released.
But later that morning, as DNI Maguire was set to testify before Congress, demands for the release of the report intensified. And eventually, presumably with the unanimous Senate vote ordering the Trump Administration to turn over the whistleblower’s complaint in mind, the report was declassified. “The horse,” Maguire said, after more than a month of being forced to sit on the report, “has left the barn.”
And, it turned out, the contents of the whistleblower report not only confirmed the media’s reporting, but revealed an extensive cover-up of President Trump’s phone call with President Zelensky.
The Report
By the time the report was released, nearly every word of it had already been verified by authoritative sources—including by the White House’s own “transcript,” in which President Trump asked President Zelensky to launch an investigation of Vice President Biden. This, many believed, provided reason enough to remove President Trump from office. But the whistleblower’s distillation of what had happened was startling nonetheless, because it described a series of events that were exactly the kind presaged by our founders when they decided to include impeachment in our Constitution.
“In the course of my official duties,” the whistleblower wrote, “I have received information from multiple US Government officials that the President of the United States is using the power of his office to solicit interference from a foreign country in the 2020 US election. This interference includes, among other things, pressuring a foreign country to investigate one of the President’s main domestic political rivals. The President’s personal lawyer, Mr. Rudolph Giuliani, is a central figure in this effort. Attorney General Barr appears to be involved as well.”
This discovery alone would have justified the inspector general’s categorization of the report as “urgent,” but the whistleblower also added a whole new layer to the story: the cover-up.
THE COVER-UP
When President Trump and President Zelensky’s call had concluded, the whistleblower explained, White House officials were “deeply disturbed by what had transpired.”
“They told me that there was already a ‘discussion ongoing’ with White House lawyers about how to treat the call because of the likelihood, in the officials’ retelling, that they had witnessed the President abuse his office for personal gain.”
These White House officials, it turned out, believed the best possible response to the phone call was to cover it up. “In the days following the phone call, I learned from multiple US officials that senior White House officials had intervened to ‘lock down’ all records of the phone call,” the whistleblower wrote, “especially the official word-for-word transcript of the call that was produced—as is customary—by the White House Situation Room.”
“White House officials told me that they were ‘directed’ by White House lawyers,” he continued, “to remove the electronic transcript from the computer system in which such transcripts are typically stored for coordination, finalization, and distribution to Cabinet-level officials.”
As the whistleblower reported, after being deleted from the White House’s server, “the transcript was loaded into a separate electronic system that is otherwise used to store and handle classified information of an especially sensitive nature.”
I worked with some of the most sensitive intelligence information our government possesses in two different administrations. So I know firsthand that only the highest form of protected information, called code-word information, resides on these separate “air-gapped” servers. They are manifestly not the place to store transcripts of calls with foreign leaders, which are generally classified at a lower level because it’s important for officials without top clearances to be able to access them.
That’s why the decision to lock down records of this phone call was a blatant abuse of the system—because it blocked people who needed the information from obtaining it, and did so for no reason other than to protect President Trump. And it was especially egregious because there’s no evidence that highly classified information of any kind was discussed on the phone call. That’s why it was so easy for the White House to completely declassify the memo once they faced political pressure to do so. And it’s why astute readers who look at the White House memo itself in the appendix will see that it was marked “Secret,” a very low classification ranking. That means it should have been on a system that handles secret materials or even a system that could handle top-secret materials, but it simply didn’t belong in a system specifically reserved for the most highly classified materials.
The only apparent reason President Trump’s lawyers would have requested that the notes be removed from the computer system was to shield him from the consequences of his statements. As the whistleblower wrote, “One White House official described this act as an abuse of this electronic system because the call did not contain anything remotely sensitive from a national security perspective.”
In his appendix, the whistleblower reported that, according to White House officials, this was “not the first time under this Administration that a Presidential transcript was placed into this codeword-level system solely for the purpose of protecting politically sensitive—rather than national security sensitive information.” The whistleblower did not specify what other calls had been treated in this way, but members of the press later confirmed this account: Over the course of his presidency, Trump’s White House has similarly suppressed transcripts of conversations with Saudi Arabia’s crown prince, Mohammed bin Salman, and Russia’s president, Vladimir Putin.
As of this writing, the contents of those discussions remain a mystery.
RUDY GIULIANI’S PRESSURE CAMPAIGN
The whistleblower’s complaint didn’t end with the description of President Trump’s phone call—or with the details of his administration’s cover-up. The report also made sure to discuss what the whistleblower referred to as “circumstances leading up to the July 25 Presidential phone call,” which proved President Trump wasn’t acting alone.
The story began, according to the whistleblower, in March 2019, when articles “appeared in an online publication called The Hill,” in which a corrupt Ukrainian prosecutor named Yuriy Lutsenko made a series of false claims about Democrats in the United States. Ukrainian officials, Lutsenko claimed, had “interfered” in the 2016 presidential election in collaboration with the Democratic National Committee. Vice President Biden, he added, had intervened to halt an investigation into a company on whose board his son Hunter had sat. And Lutsenko said that US Ambassador Marie Yovanovitch, who had been critical of his poor record on fighting corruption, had a “do not prosecute” list to protect Democrats.
President Trump’s own State Department officials, for their part, have said this is an “outright fabrication.” But Lutsenko had a relationship with President Trump’s personal lawyer Rudy Giuliani, whom he had already met with twice earlier in the year. “I went to his office and was there for several hours over three days,” Lutsenko later told a reporter. Giuliani claimed he did this “at the request of the State Department” and has “all the text messages to prove it.”
“When I talked to [Secretary of State Mike Pompeo],” Giuliani said on CBS, “he said he was aware of it.” Secretary of Energy Rick Perry has confirmed that he’d been told that Giuliani had authority to lead on policy efforts related to Ukraine as well. Even Ambassador Sondland told Congress, “My understanding was the president directed Mr. Giuliani’s participation, that Mr. Giuliani was expressing the concerns of the president.”
So perhaps it’s no surprise that, on April 25, 2019, President Trump went on Fox News to call Lutsenko’s allegations “big” and “incredible.” Because all evidence indicates that, having deployed Giuliani as his envoy, President Trump was at least in part responsible for the dissemination of these allegations in the first place.
Four days after that television appearance, Ambassador Yovanovitch, who had attempted to stop Giuliani from trying to influence Ukrainian policies through unofficial channels, was told to hop on “the next plane” back to Washington. And then, on May 6, she was let go, even though, according to her boss, she had “done nothing wrong.”
“Although I understand that I served at the pleasure of the president,” she told Congress, “I was nevertheless incredulous that the US government chose to remove an ambassador based, as best as I can tell, on unfounded and false claims by people with clearly questionable motives.”
When Giuliani was asked in an interview to provide a reason for her dismissal, he said simply she was “removed because she was part of the efforts against the president.”
About 72 hours after she was let go, on May 9, “The New York Times reported that Mr. Giuliani planned to travel to Ukraine to press the Ukrainian government to pursue investigations that would help the President in his 2020 reelection bid,” wrote the whistleblower. “In his multitude of public statements leading up to and in the wake of the publication of this article, Mr. Giuliani confirmed that he was focused on encouraging Ukrainian authorities to pursue investigations into . . . alleged wrongdoing by the Biden family.”
This might seem like a spectacular allegation from the whistleblower—but he didn’t need any evidence to prove it. Giuliani himself had told the New York Times the reason for his visit to Ukraine, and he even went so far as to defend his conduct. “There’s nothing illegal about it,” he claimed in the article, before conceding: “Somebody could say it’s improper.” But with the spotlight on him, Giuliani decided to cancel the trip.
Around this time, according to the whistleblower, US officials became “deeply concerned by what they viewed as Mr. Giuliani’s circumvention of national security decision-making processes to engage with Ukrainian officials and relay messages back and forth between Kyiv and the President.” Ambassadors Volker and Sondland even spoke to Giuliani directly in an attempt to, as the whistleblower put it, “contain the damage . . . to national security.”
These efforts, however, did not convince Giuliani to end his influence campaign in Ukraine. And “during this same timeframe,” according to the whistleblower, “Ukrainian leadership was led to believe that a meeting or phone call between the President and President Zelensky would depend on whether Zelensky showed willingness to ‘play ball’ on the issues that had been publicly aired by Mr. Lutsenko and Mr. Giuliani.” (By mid-May, I should note, Lutsenko had already retracted his claims about Joe and Hunter Biden.)
The phone call did not come immediately, but Giuliani refused to let up. “Shortly after President Zelensky’s inauguration, it was publicly reported that Mr. Giuliani met with two other Ukrainian officials,” both of whom “are allies of Mr. Lutsenko and made similar allegations,” wrote the whistleblower. And after months of laying the groundwork, Giuliani finally organized a phone call between President Zelensky and President Trump. The rest, as they say, is history.
Though I should note that things have only gotten worse for Giuliani since the complaint was released.
As two of his aides were arrested for their work in Ukraine, Giuliani declined to respond to subpoenas in Congress, and reports indicate that he is under both counterintelligence and law enforcement investigations.
Regardless of what happens next with Rudy Giuliani—or with the investigation into President Trump writ large—the three events the whistleblower used to end his report tell you all you need to know about Giuliani’s efforts to encourage Ukraine to interfere with the 2020 presidential election; and from whom he was taking orders.
The whistleblower wrote:
“On 13 June, the President told ABC’s George Stephanopoulos that he would accept damaging information on his political rivals from a foreign government.”
“On 21 June, Mr. Giuliani tweeted: ‘New Pres of Ukraine still silent on investigation of Ukrainian interference in 2016 and alleged Biden bribery of Poroshenko. Time for leadership and investigate [sic] both if you want to purge how Ukraine was abused by Hillary and Clinton people.’”
“In mid-July, I learned of a sudden change of policy with respect to U.S. assistance for Ukraine.”
President Trump’s Shifting Defenses
As soon as the whistleblower’s report was released, President Trump began fighting back against its accusations, but Trump and his allies had already been preemptively defending their actions.
“The reality is the president of the United States has every right to say to a leader of a foreign country, ‘You got to straighten up before we give you a lot of money,’” Giuliani had said in an interview on September 22, days before the transcript was released. “It is perfectly appropriate,” he continued, for Trump “to ask a foreign government to investigate this massive crime that was made by a former Vice President.”
The following day, in a conversation with reporters at the United Nations, President Trump stayed on message. “If you don’t talk about corruption, why would you give money to a country that you think is corrupt?” he said. “So it’s very important that on occasion you speak to somebody about corruption.”
The argument fell apart. At the Supreme Court, there’s a moment in an oral argument when you can see an advocate’s entire case collapse because they can’t answer a devastating question without resorting to platitudes or nonsense. That’s exactly what happened here. CNBC reporter Eamon Javers asked President Trump, “Have you asked foreign leaders for any corruption investigations that don’t involve your political opponents?” Trump’s answer: “You know, we would have to look, but I tell you—what I ask for, and what I always will ask for, is anything having to do with corruption with respect to our country.” The dissembling was evident, just as in a bad Supreme Court argument.
Nobody, of course, would object to President Trump investigating corruption, but even members of his own party doubted the legitimacy of this argument. “When the only American citizen President Trump singles out,” Republican senator Romney later tweeted, “is his political opponent in the midst of the Democratic nomination process, it strains credulity to suggest that it is anything other than politically motivated.” This time it was a member of his own party saying that Trump had failed to follow the Yardstick Rule.
Making matters worse, Senator Romney’s comments rang especially true, noted Samantha Vinograd, a former member of the National Security Council staff, because President Trump had recently cut the State Department’s budget for fighting corruption around the world. “In the fiscal year 2019,” she explained, “the bureau was granted $5 million, but State requested $3 million for fiscal year 2020 . . . If the president were really concerned about corruption in Ukraine,” she concluded, “he and Secretary of State Mike Pompeo should have requested more resources.”
The corruption argument also didn’t pass muster because President Trump’s administration had just written an official letter to Congress declaring “that the Government of Ukraine has taken substantial actions . . . for the purposes of decreasing corruption, increasing accountability, and sustaining improvements of combat capability enabled by US assistance.” This letter, verifying Ukraine’s efforts to combat corruption, is what provided Congress with a green light to send aid to Ukraine for yet another year in the first place. And it defies belief to assume that the Trump Administration did a 180 on its position regarding Ukrainian corruption in a few months, especially when Ambassador Taylor testified that there would have been no reason to do so.
The last reason the corruption defense doesn’t work is that, according to Ambassador Taylor’s testimony, President Trump asked President Zelensky to open up these investigations publicly (and on CNN specifically). If our president authentically cared about ending corruption in Ukraine, he would have had President Zelensky launch confidential investigations—interviewing sources, flipping witnesses, and trying to get to the truth—as law enforcement does day in and day out. I’ve worked on several law enforcement investigations, including some of the most sensitive ones. The one thing you don’t do is publicly announce what you are doing. But President Trump didn’t want a real investigation into the 2016 election and Vice President Biden. He wanted President Zelensky to make a statement about an investigation, which is simply not how you conduct a law enforcement operation. The demand for a public statement gave away the game.
Eventually President Trump realized that the corruption defense wouldn’t be sufficient, so he offered up a new reason for why he had withheld the funding: Europe, he claimed, had not been contributing its fair share to aid in Ukraine. So, he asked, why would the United States carry its weight? “I’ll continue to withhold [the funding],” Trump declared at the United Nations General Assembly, “until such time as Europe and other nations contribute to Ukraine, because they’re not doing it.”
Perhaps this argument would have distracted everyone for a bit if President Trump had not released the summary of his call with Zelensky the following day, which revealed that this wasn’t about Europe’s contributions to Ukraine’s defense budget after all. For a few hours Trump simply ignored the backlash and insisted that the call had been “perfect.” But when the whistleblower’s report was declassified the next morning, Trump’s allies wedded themselves to a yet another new defense: “hearsay.”
As Senator Lindsey Graham tweeted, “In America you can’t even get a parking ticket based on hearsay testimony. But you can impeach a president? I certainly hope not.”
Two days later President Trump embraced this argument himself: “The so-called ‘Whistleblower’ has all second hand information,” he tweeted. In audio from a private event published by the Los Angeles Times, President Trump went so far as to say he believed the whistleblower should be treated like a “spy.” “He never saw the call,” Trump exclaimed, before repeating it again: “He never saw the call.”
“They’re almost a spy,” he continued, referring to the whistleblower. And he added that whoever had shared information with the whistleblower in the first place was “close to a spy” as well. “You know what we used to do in the old days when we were smart? Right? The spies and treason, we used to handle it a little differently than we do now,” he concluded. The way “we” used to “handle” spies, of course, was by executing them.
The challenge with Trump’s “hearsay” defense was that so much of the whistleblower’s report already had been corroborated by authoritative sources. Indeed, the transcript of Trump’s phone call with Zelensky didn’t have a single discrepancy with the whistleblower’s description of it. In fact, it showed Trump doing the very thing—asking a foreign power to investigate his political opponent—the whistleblower had alleged.
Whistleblowers, in my experience, sometimes get things wrong. They have only limited information and sometimes succumb to the all-too-human tendency to exaggerate. But this whistleblower was different: everything he said turned out to be verified by other sources, including, ultimately, by President Trump himself.
This isn’t like receiving a parking ticket based on hearsay, as Senator Graham alleged. It’s like receiving a speeding ticket based on a speedometer, a camera, and an admission from the driver that he was speeding.
Left without any evidence that the whistleblower’s report had been fabricated—and with fear that another whistleblower, who did have firsthand accounts of Trump’s actions, would come forward—Trump pivoted once again, adopting his most novel approach yet: defending his actions. “I have an absolute right,” he tweeted, as I mentioned in the introduction, “to investigate, or have investigated, CORRUPTION, and that would include asking, or suggesting, other Countries to help us out.”
Trump brought this message directly to the lawn of the White House, where he once again called on Ukraine to “investigate the Bidens” and, for good measure, shared his belief that “China should start an investigation into the Bidens” as well.
Acting chief of staff Mick Mulvaney distilled this message of President Trump’s into a three-word phrase, “Get over it,” which was later plastered on Trump campaign shirts.
President Trump has clearly come to believe that the best defense for his actions is doing them in public. Why, he hopes voters will ask, would Trump be doing this in public if it were illegal? This is the political equivalent of shoplifting a TV from a Best Buy and holding it above your head as you walk out of the store, hoping no one will question your behavior because you’re acting so brazenly.
This Trump gambit—do it in public so no one cares—can be successful only for as long as our elected officials let it be. Forthrightness, once your crimes have been revealed, has nothing to do with whether you committed an impeachable offense. (Especially since President Trump’s whole plan was to try to do this in secret—until he was caught red-handed.) If asking a foreign power to investigate a political opponent is a “high crime or misdemeanor,” it shouldn’t matter to Congress whether President Trump did it in public or in private.
That, perhaps, is why Trump pivoted once again and shifted to an even more grandiose tactic, one reminiscent of President Nixon’s: refusing to cooperate with the House of Representatives’ impeachment inquiry entirely.
When Speaker Pelosi opened that inquiry, President Trump declared that he wouldn’t provide the House with documents its members requested. He tried to block a key witness, Ambassador Sondland, from testifying before Congress. Later that same day, President Trump’s White House counsel, Pat Cipollone, sent a letter (which you can find in the appendix) to Speaker Pelosi announcing that President Trump would not participate in the probe. “In order to fulfill his duties to the American people, the Constitution, the executive branch and all future occupants of the office of the presidency,” Cipollone wrote, “President Trump and his administration cannot participate in your partisan and unconstitutional inquiry under these circumstances.”
Executive privilege, Cipollone’s letter erroneously argued, provides the president with immunity from indictment, criminal charges, and even, in this case, impeachment. This resistance and obstruction is the very approach President Nixon took to his impeachment inquiry—an approach that led to his resignation.
Whether President Trump’s fate will be the same remains to be seen. But this much is clear: President Trump believes he’s above the law. And only Congress—with the American people behind it—has the power to prove him wrong.
In the next chapter, I’ll tell you why we must.
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THE CASE AGAINST PRESIDENT TRUMP
If you’ve read the preceding chapters, you’ve seen that our founders believed we would be called to impeach a president who abused the public trust. And you’ve read about how President Trump has done exactly that. In this chapter, I connect the dots—explaining why President Trump’s actions have left us with no choice but to remove him from office.
Whether or not you agree with my conclusion, I hope Americans from all parties will at least recognize that although the impeachment of President Trump may be conducted by politicians, it shouldn’t be political. This isn’t about what’s best for Democrats or Republicans. It’s about what’s best for America.
Make no mistake: I believe the costs of removing President Trump from office are high. I worry doing so will further divide an already divided country. I fear President Trump’s response to being impeached—and wonder whether he would rather stoke violence than accept Congress’s decision. I feel for all the citizens who put their trust in President Trump and have been frustrated by those who have stymied his agenda. And I know our democracy might not recover from the removal of a duly elected president for a long time.
But as dangerous as President Trump’s impeachment may very well be for our country, I believe it’s nothing compared to the danger of letting a president like him off the hook.
Here’s why:
The Pence Standard
The president of the United States has more power than any other human being on the planet—power our current commander in chief has deployed not to serve our country but to serve himself. In this way, he is precisely the kind of leader our Constitution’s impeachment process was designed to remove, one who, to quote Vice President Pence, “put [his] own interests, [his] personal interests, ahead of public service.”
That’s the Pence Standard, and there’s a reason it’s one of the epigraphs of this book. Because Vice President Pence’s distillation of what constitutes a high crime and misdemeanor is exactly in line with the founders’ conception of the term. As Alexander Hamilton wrote in Federalist No. 65, impeachment was reserved for “those offenses which proceed from . . . the abuse or violation of some public trust . . . as they relate chiefly to injuries done immediately to the society itself.” Like Vice President Pence, Hamilton believed Congress would be obligated to impeach the president only when he wielded the powers of his office for the benefit of himself instead of for the benefit of the people. That is the standard against which we will measure President Trump’s conduct over the course of this chapter, one set by his own vice president. And, again and again, he will fail to meet it.
The Simple Case for Impeachment
There are so many strands to this story—so many interwoven tales filled with words like “interference” and “obstruction”—but the case against President Trump is simple.
He has:
Abused the public trust by soliciting foreign interference in the 2020 presidential election;
Abused the public trust by engaging in bribery—repeatedly—through his quid pro quo exchanges with President Zelensky of Ukraine;
Abused the public trust by obstructing justice into the investigations of his conduct, adopting an unconstitutional view of executive power;
And worst of all:
He has promised to do it all again.
Unless we stop him.
High Crime #1: Soliciting Foreign Interference
President Trump asked President Zelensky of Ukraine to investigate Vice President Joe Biden. This, alone, would be reason enough to impeach him.
Why? Well, let’s be as generous as possible in our interpretation of what took place. Let’s assume President Trump hadn’t engaged in a quid pro quo (“something for something”) exchange of any kind with President Zelensky, even though he did. Let’s further assume he had lifted his hold on military aid to Ukraine before the call and had agreed to a White House meeting with President Zelensky in advance, even though in reality he didn’t do either of those things. And let’s assume Ukraine said no to the request to open up an investigation into Vice President Biden, even though President Zelensky did just the opposite on his phone call with President Trump.
President Trump would still have asked for help from a foreign power. And even if Trump’s plan completely failed and Ukraine never did a thing, the offense of solicitation would have been committed.
That’s because, in the law, solicitation is what is called an inchoate crime, which means the offer itself is the criminal act, regardless of whether or not it is accepted. And solicitation encompasses everything from offering to pay someone for prostitution to asking someone to commit murder.
Solicitation is a common criminal act, but President Trump’s offense is a particularly dangerous form of it because he did everything he could to ensure that the American people would never find out about it—which, while good for him personally, meant that he opened himself up to blackmail. That is more than a crime. It’s a massive abuse of the public trust—and therefore a clear impeachable offense.
Think about the leverage he gave Ukraine. “If you don’t double our aid, or triple it, or quadruple it,” Zelensky could have said, “then I’ll tell the American people you sought to obtain foreign assistance in your election. And I’ll look good, because I declined to give it to you.”
Indeed, if the whistleblower had not revealed Trump’s scheme, President Zelensky could have asked him for any favor under the sun and expected him to deliver on it, even if President Trump needed to undermine the interests of the United States to do it. That’s why, regardless of whether Ukraine accepted Trump’s request, his actions would still have warranted impeachment—because he would have jeopardized our national security either way.
If this fear of blackmail sounds familiar to you, that’s because it isn’t the first time this has happened under the Trump Administration. As you may recall, President Trump’s first national security adviser, Michael Flynn, was successfully prosecuted for lying to the FBI. The reason this particular lie was so dangerous was that Russia knew it wasn’t true, which meant they had substantial leverage over him. As Sally Yates, then the acting attorney general, put it, “This was a problem because not only do we believe that the Russians knew [he was lying], but that they likely had proof of this information—and that created a compromise situation, where the national security adviser essentially could be blackmailed by the Russians.”
That is why it’s such a damaging abuse of public trust for a government official at any level to involve a foreign power in a scheme they would like to be kept secret from the American people—because in doing so, they can be manipulated into serving the interests of that foreign power instead of the interests of the American people.
This time it wasn’t the national security adviser who was at risk of being blackmailed but the president of the United States himself. The fact that President Trump was willing to put himself in that kind of compromised position—for the purpose of eliminating Vice President Biden from the presidential race—demonstrates that he is unfit to be president of the United States. After all, this is the primary evil our founders (and then-Representative Pence) warned against: a president who would use his power to benefit himself instead of the people he represents.
With President Trump, we’ve learned, it’s not “ask what you can do for your country,” it’s “ask what a foreign country can do for you.”
WHAT WE SHOULD (AND SHOULDN’T) CARE ABOUT WITH RESPECT TO RUSSIAN INTERFERENCE
As far as impeachment goes, I do not care whether or not President Trump “colluded” with Russia in 2016. Special Counsel Mueller said he did not have enough evidence to prove it, and I am inclined to believe him.
But here is what’s undoubtedly true: President Trump and his campaign tried, over and over again, to collude with Russia. This may not in itself be an impeachable offense, since Trump wasn’t president at the time and thus couldn’t abuse his power, per se. It is nonetheless important context for what took place with Ukraine, because it’s more proof that he is open to help from foreign powers.
As I alluded to in the introduction, at a news conference on July 27, 2016, Trump addressed Russia directly: “Russia, if you’re listening,” he said, “I hope you’re able to find the 30,000 emails that are missing. I think you will probably be rewarded mightily by our press.”
That same day, Russia began spearfishing attacks on 76 Hillary Clinton staffers. And before long John Podesta, the chairman of Clinton’s campaign, clicked on the wrong link, providing Russia with access to thousands of his emails—which would later be posted by WikiLeaks just a few hours after a video came out in which President Trump said he likes to “grab [women] by the pussy.”
The timing of Russia’s attack and the release of WikiLeaks’ emails may well have been a remarkable coincidence, but Trump’s willingness to ask for foreign assistance was unambiguous. And over the course of the 2016 campaign, members of Trump’s staff repeatedly followed suit, trying desperately to coordinate with Russia. In all, Mueller’s report delineated at least 140 points of contact between Russians, WikiLeaks, and President Trump’s associates. These included a meeting at Trump Tower between President Trump’s son Don Jr., his son-in-law, Jared Kushner, his campaign manager, Paul Manafort, and a Russian lawyer named Natalia Veselnitskaya, who had ties to the Russian government.
Regardless of what information was communicated at the Trump Tower meeting, Trump’s campaign had been told in advance that the discussion would focus on “very high level and sensitive information” meant to “incriminate Hillary.” And, they were told, the meeting was only one element of “Russia and its government’s support for Mr. Trump.”
What, then, did Donald Trump, Jr., do when he was told that the Russian government would provide the campaign with dirt on Clinton? Did he do what any right-thinking person would do and write, “Um, thank you, can I get back to you?” and then pick up the phone to call the FBI? No. Instead, he wrote, “If it’s what you say I love it especially later in the summer.”
This meeting is the exact hypothetical Stephanopoulos asked Trump about: if a foreign power came to you with information on your political opponent, would you take it? The answer of Trump’s 2016 campaign, it turns out, was the same one he gave to Stephanopoulos: “Yes.” That’s damning whether or not the campaign ended up succeeding in its efforts to collude with Russia. Because it showed President Trump wasn’t only willing to cheat to win an election; he was willing to ask a foreign power to help him do it.
What’s worse: as president, Trump has declined to hold Russia accountable for what Special Counsel Mueller described as “multiple, systematic efforts to interfere in our election.” Russia’s interference in 2016, the Mueller report revealed, wasn’t limited to hacking John Podesta’s email account. The Russians also launched disinformation campaigns on social media, sowed divisions in American political discourse, and went as far as to pay Trump supporters to wear costumes of Hillary Clinton in a prison uniform at rallies. They even penetrated the electronic voting systems of many states. This was a coordinated attack on our democracy, which President Trump has refused to do anything about.
In fact, according to the Washington Post, at a 2017 meeting in the Oval Office with Russian foreign minister Sergei Lavrov and Russian ambassador Sergey Kislyak, Trump communicated that he was “unconcerned” about Russia’s interference in 2016. A former senior official in Trump’s administration, quoted in the story, said Trump “was always defensive of Russia.” He added, “He thought the whole interference thing was ridiculous.”
Trump’s failure to even acknowledge intelligence community reports proving Russia’s interference—and his unwillingness to hold Russia accountable—were early signs that he didn’t view foreign interference in our elections as an urgent threat. Indeed, we would later learn, he viewed it as an opportunity. That’s the explanation for his answer to George Stephanopoulos, saying he would listen to “opposition research” from a foreign power. It’s the explanation for the requests he made to President Zelensky over the phone. And it’s the explanation for why President Trump asked China to investigate Vice President Biden, even after the House had already begun its impeachment inquiry into his dealings with Ukraine.
Fundamentally, President Trump doesn’t have a problem with foreign interference in our elections—indeed, he encourages it—and he simply doesn’t believe he will be held accountable for doing so. This is not only a high crime. It’s the very one our founders feared most. And if we allow an incumbent president to get away with using the mighty constitutional powers of his office to pressure a foreign power into helping him win, our democracy might never recover.
High Crime #2: Bribery
But, of course, even though High Crime #1 is sufficient reason for impeachment, President Trump did, in fact, also offer quid pro quo exchanges to Ukraine. That’s a form of bribery, one of the two impeachable acts that our Constitution specifically delineates as a “high crime and misdemeanor” in Article II, Section 4.
Now, the Constitution doesn’t provide a definition of “bribery,” nor, as Laurence Tribe and Joshua Matz note, “did federal law do so until 1853.” So when evaluating President Trump’s conduct, instead of asking exactly what the founders meant by “bribery,” as Tribe and Matz argue, we are better off thinking about why “the Constitution singled out this offense.”
As Gouverneur Morris, one of the early opponents of impeachment at the Constitutional Convention who later came around to being a supporter, explained, if bribery weren’t an impeachable offense, a president “may be bribed by a greater interest to betray his trust.” He feared, in other words, that without protections against bribery, the president could be persuaded to put his own interests above those of the people he serves.
Morris continued, in terms that are striking today, “No one would say that we ought to expose ourselves to the danger of seeing the first Magistrate in foreign pay.”
For this reason, Tribe and Matz argue, our founders “built a multilayer defense system” against bribery, encompassing Article I’s ban on emoluments (things of value given by foreign governments or states to the president) and the specific prohibition in the impeachment clause against bribery. “By writing bribery into the Impeachment Clause, they ensured that the nation could expel a leader who would sell out its interests to advance his own,” Tribe and Matz write. This isn’t only true when the president is the recipient of bribes, they continue. “It’s also true when the president offers bribes to other officials.”
“In either case,” they conclude, “the president is fully complicit in a grave degradation of power, and he can never again be trusted to act as a faithful public servant.”
But without a clear definition of “bribery” in our Constitution—and given that “bribery” wasn’t even in the criminal code when our founders wrote the Constitution—how did they expect Congress to define it?
Well, our founders were common-law lawyers, focused not on legal technicalities but on the commonsense definition of bribery used by courts day in and day out. And that definition was pretty simple. As far as the founders were concerned, bribery occurred when a public official used his public powers for a personal benefit. In this sense, bribery is a clear violation of the Pence Standard.
William Hawkins’s “A Treatise of the Pleas of the Crown” defined bribery this way in 1716: “Bribery in a large sense is sometimes taken for the receiving or offering of any undue reward, by or to any person whatsoever, whose ordinary profession or business relates to the administration of publick justice.”
Notably, federal criminal law has moved in that direction, too (though remember my earlier caution that violating a specific statute is not at all necessary for impeachment). In the weeks after news broke about the president’s call with the leader of Ukraine, many commentators focused on Section 201(b)(1), a provision in the federal bribery statute that says it is a crime to give or offer to a “public official” anything of value in exchange for performing an official act. Indeed, the mayor of Detroit, Kwame Fitzpatrick, was jailed for doing exactly this: demanding that his friend be cut in on various government contracts. But the term “public official” in Section 201(b)(1) is defined explicitly as a US official, not a foreign one, which means it’s not exactly analogous.
So what does the law say about a US official soliciting a bribe from a foreign actor? A lot, actually. A separate provision in the law, Section 201(b)(2), says it is a crime if a public official (here, Trump) “directly or indirectly, corruptly demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally or for any other person or entity, in return for . . . an official act.” That fits Trump to a T. It is also a textbook definition of quid pro quo.
This is why quid pro quos are a big deal: because they are a form of bribery, which is an impeachable offense under the Constitution. And despite the protestations of Trump and his allies, the call between President Trump and President Zelensky featured not only one but two explicit demands of this kind.
The first came when President Zelensky mentioned wanting to purchase Javelins from the United States, prompting President Trump to say, “I would like you to do us a favor though.”
This is about as blatant a quid pro quo offer as you will find. That’s why House leader Kevin McCarthy, one of Trump’s staunchest defenders, denied that President Trump had ever said this during an interview with 60 Minutes. “You just added another word,” Leader McCarthy said, upon hearing the quote from CBS’s Scott Pelley. “No, it’s in the transcript,” Pelley responded.
“He said—‘I’d like you to do a favor though’?” McCarthy asked, incredulous. “Yes,” Pelley responded once more, “it’s in the White House transcript.”
Ross Spano, another Trump ally, made a similarly dubious argument to McCarthy in a speech on the floor of the House. “There is no quid pro quo,” he said. “No this for that.”
I’ve been a lawyer for a quarter century, so I can tell you: nobody literally says “this for that,” but “I would like you to do us a favor though,” is about as close as it gets. Even drug dealers know to take better care with their texts.
The second quid pro quo between President Trump and President Zelensky was the exchange of an investigation into President Biden for a visit to the White House. As discussed in Chapter 2, according to Ambassador Taylor, President Trump made clear before the call that he wouldn’t agree to a meeting with President Zelensky until the Ukrainian said he would help with these investigations. And in a text exchange with a Ukrainian aide, Ambassador Volker made these terms explicit. “Heard from the White House,” he wrote. “Assuming President Z convinces Trump he will investigate . . . we will nail down date for his visit to Washington.” Quid, meet quo.
On the call itself, in direct response to Zelensky’s pledging to “work on the investigation,” Trump said, “Whenever you would like to come to the White House, feel free to call.” That is, once again, about as cut-and-dried a quid pro quo as you will find. So over the course of a 30-minute phone call, Trump partook in two explicit quid pro quo exchanges, as defined by bribery law.
But as I’ve said, Congress doesn’t even need to look at criminal codes to make the case that President Trump engaged in bribery, since even subtle offers of a quid pro quo from a president are grounds for impeachment. Why? Because whenever the president asks for a favor from a foreign country—with the power of the US treasury and the US military at his disposal—a quid pro quo is always implicit. After all, other countries know that a failure to do what the president of the United States asks could result in any number of negative repercussions, while a willingness to accede to his demands could result in any number of benefits. Even if it’s not explicitly stated, that’s all of the quid a foreign country needs to justify giving up a quo.
Now, I should note that this kind of implicit quid pro quo request is 100 percent acceptable when the president is asking for a favor on behalf of the people. If, for instance, President Trump asked England to share intelligence on a terrorist organization with the CIA in exchange for the US sharing intelligence about future threats to England, that would of course be aboveboard, as he would be eliciting intelligence to protect the American people.
The problem arises when the president asks a foreign power for a personal favor—one that doesn’t align with the interests of those he represents. Because, as I mentioned in my discussion of High Crime #1, when a president abdicates his duty in front of another country, he leaves himself, and our nation, vulnerable to blackmail.
That’s the abuse of trust. It’s why our founders believed we needed to remove any president from office who would, in Madison’s words, “betray his trust to foreign powers.” And it’s why they would be especially concerned by a president who has solicited bribes asking foreign officials to interfere in our elections over and over again—and shows no signs of stopping anytime soon.
High Crime #3: Obstruction of Justice
Compared to the severity of the core offenses President Trump has committed, Obstruction of Justice may seem like a petty crime. This is especially true because President Trump appears to be, well, pretty bad at obstructing justice. Not only have we learned about the high crimes he’s committed in private, but we’ve also witnessed him asking foreign powers to help him win reelection in public.
And yet—as he has stonewalled Congress, refused to cooperate in the impeachment inquiry against him, and intimidated witnesses—President Trump has done more to obstruct the investigations into his conduct than any president since Richard Nixon, who ultimately resigned from office not because he broke into the Watergate building himself but because he obstructed the investigation into who did.
PRESIDENT NIXON’S OBSTRUCTION OF JUSTICE
In his conduct of the office of President of the United States, Richard M. Nixon, in violation of his constitutional oath faithfully to execute the office of President of the United States and, to the best of his ability, preserve, protect, and defend the Constitution of the United States, and in violation of his constitutional duty to take care that the laws be faithfully executed, has prevented, obstructed, and impeded the administration of justice.
So begins Article I in the impeachment of President Nixon, which details how Nixon wielded the powers of his office to obfuscate the truth about what happened at the Watergate building on the night of June 17, 1972. The charges leveled against President Nixon ranged from “withholding relevant and material evidence or information from lawfully authorized investigative officers and employees of the United States” to “interfering or endeavoring to interfere with the conduct of investigations by the Department of Justice of the United States.” In all, Article I listed nine counts of obstruction—and based on these counts, as well as Article II, which focused on abuses of power, and Article III, which focused on disobeying subpoenas, the House Judiciary Committee voted to impeach him.
The charges themselves are dense—written in legalistic language—but they tell a story not dissimilar to the one we’re living through today, in which a president’s actions are driven not by a desire to serve the public but by a desire to hide the truth.
THE ACCIDENTAL WHISTLEBLOWER
Alexander Butterfield didn’t have anything to do with the Watergate break-in. As deputy chief of staff, his role in the White House involved day-to-day tasks like handling President Nixon’s schedule. So “when the Senate Select Committee on Presidential Campaign Activities published a list of people it intended to interrogate, Butterfield wasn’t on it,” as Alicia Shepard, author of Woodward and Bernstein: Life in the Shadow of Watergate, wrote.
“I was sort of surprised,” Butterfield explained, “but relieved since I had nothing to do with Watergate.”
Technically, this is true: Butterfield had nothing to do with the break-in at Watergate—or with the cover-up. But, in the end, he played as significant a role in the impeachment of President Nixon as just about anyone else.
When he was finally asked if he would speak to Senate investigators, on July 13, 1973, Butterfield, a lifelong Republican, had no desire to reveal any secrets about President Nixon. “If the investigators asked me an indirect or fuzzy question,” he recalled, “I was justified in giving an indirect, fuzzy answer.”
But when Butterfield was asked by one of the investigators, a Republican named Donald Sanders, whether there were any recording devices in the White House, he knew he had no choice but to answer honestly.
“Yes,” Butterfield conceded—and thus, “The Nixon Tapes” were born.
Alexander Butterfield was no willing whistleblower. “Frankly, I don’t like being known as the man who revealed the existence of the tapes,” he said later. But his testimony in 1973 served the same purpose as the whistleblower’s complaint did in 2019: revealing where to look for the crime.
Just as President Trump locked down the word-for-word transcript of his call with President Zelensky—which was mentioned by the whistleblower but has not been released—President Nixon did the same with his tapes, even after Butterfield’s testimony. When Archibald Cox, the special prosecutor responsible for the investigation of the Watergate matter, issued a subpoena for the tapes, Nixon refused to comply. And even after the DC Circuit Court of Appeals sided with Cox, Nixon did everything in his power to limit access to the tapes.
As reporters Bob Woodward and Carl Bernstein wrote in their book, The Final Days, Nixon’s allies had a creative plan by which they would keep the contents of the tapes from the public: “The President would personally listen to the subpoenaed recordings and supervise the preparation of transcripts that would be turned over to the court as a substitute for the tapes. The Prosecutor, long a bone in Nixon’s throat and a bad idea in the first place, would be fired. That would eliminate the question of any litigation for still more of the President’s tapes.”
The president’s advisers ultimately deemed this plan too dangerous, so they suggested a compromise: “Senator John C. Stennis, the seventy-two-year-old Mississippi Democrat who chaired the Senate Armed Services Committee, would be asked to make a comparison between the transcript and the tapes,” wrote Woodward and Bernstein. The problem was that Senator Stennis was partially deaf, and, to quote Woodward and Bernstein, “the tapes were difficult to hear under the best of circumstances.”
When Cox (understandably) declined to accept this deal on October 20, 1973, President Nixon ordered him fired—an event that would come to be known as the “Saturday Night Massacre,” after Nixon also fired not one but two attorneys general who refused to carry out his directive. President Nixon hoped that removing Cox, as well as the attorneys general, would insulate him from the investigation, but when the Supreme Court ruled that he had to release the tapes, he was forced to accept that it would not.
The “smoking gun” tape, in and of itself, didn’t do much more than confirm that President Nixon had been aware of the Watergate break-in—and had tried to impede the investigation into it. But once investigators understood its contents, they were able to weave together the story of a cover-up spanning multiple years, which, as Article I of Nixon’s impeachment indicates, included everything from “making or causing to be made false or misleading public statements for the purpose of deceiving the people of the United States” to “endeavouring to cause prospective defendants, and individuals duly tried and convicted, to expect favored treatment and consideration in return for their silence or false testimony.”
In Article III, Congress noted that Nixon also “failed without lawful cause or excuse to produce papers and things as directed by duly authorized subpoenas,” which is an impeachable offense in itself. To quote Senator Lindsey Graham, who at the time of this statement was a member of the US House seeking to impeach and remove President Clinton: “The day Richard Nixon failed to answer that subpoena is the day he was subject to impeachment because he took the power of Congress over the impeachment process away from Congress and became the judge and jury.”
Indeed, when all the evidence of Nixon’s obstruction was put together, he was left with no choice but to resign.
PRESIDENT TRUMP’S OBSTRUCTION OF JUSTICE
The summary of President Trump’s phone call with President Zelensky is to the Ukraine scandal what the Nixon Tapes were to Watergate.
Just as Nixon’s administration did everything it could to keep the tapes under wraps, Trump’s administration made a concerted effort to hide the transcript of his conversation with President Zelensky. As I mentioned in Chapter 2, the whistleblower detailed an operation led by White House lawyers to “‘lock down’ all records of the phone call,” which prompted White House officials to remove “the electronic transcript from the computer system in which such transcripts are typically stored for coordination, finalization, and distribution to Cabinet-level officials.”
This abuse of power—hiding a transcript of potentially criminal conduct—was only the beginning of President Trump’s campaign to hide the truth.
Once members of his administration heard about the whistleblower’s complaint, they did everything they could to prevent that report from reaching the public as well. As I mentioned in Chapter 2, complaints like these, labeled “urgent” by the inspector general, are supposed to be released to Congress on a pro forma basis by the director of national intelligence, since the laws governing whistleblower complaints say the DNI “shall” do so. But for reasons that are still unclear, DNI Maguire, along with the Department of Justice, denied Congress access to it.
The stated reason for doing so—which was that DNI Maguire worried releasing the complaint would risk violating executive privilege—didn’t make sense on its face. After all, every whistleblower complaint involving the president by definition contains executive-branch-sensitive materials, so if DNI Maguire’s analysis held, the president of the United States really would be above the law. That’s why, eventually, just as Nixon was ordered to release his tapes, DNI Maguire felt compelled to send the whistleblower’s report to Congress.
But before he did, the Justice Department joined DNI Maguire in trying to bury the whistleblower’s report. In the face of a criminal referral from the general counsel of the CIA, the DOJ secretly concluded that President Zelensky opening an investigation into Vice President Biden wouldn’t constitute a “thing of value” for Trump’s campaign—and thus, deemed President Trump’s request legal.
This decision didn’t make any sense either, since the Justice Department had repeatedly stated in the past that “things of value” didn’t have to be monetary and could include everything from a favor to a sexual relationship. Moreover, a longstanding memorandum of understanding between the DOJ and the Federal Election Commission required the FEC to be told of cases like this, because even if the DOJ declined to bring criminal charges, the FEC would retain the right to bring civil ones.
In this case, knowing an FEC investigation could become public, the DOJ blew off this policy, which had been in place for 40 years, and kept the matter hidden even from the FEC. This was especially surprising because, just six years ago, the FEC’s vice chairman confirmed the existence of this very policy in a public memorandum he wrote.
His name?
Don McGahn—the same Don McGahn who would later become President Trump’s White House counsel.
IS THE “TRANSCRIPT” A TRANSCRIPT?
Even after the report came out, President Trump continued his campaign of obstruction of justice. Rather than releasing a word-for-word transcript, of the kind the whistleblower referenced, Trump’s administration released an edited transcript.
President Trump has claimed that this is “an exact transcript of my call, done by very talented people that do this—exact, word for word,” but the White House’s document itself says otherwise. “A Memorandum of a Telephone Conversation (TELCON) is not a verbatim transcript of a discussion,” it reads. “The text in this document records the notes and recollections of Situation Room Duty officers and NSC policy staff assigned to listen and memorialize the conversation in written form as the conversation takes place.”
There are also three sets of ellipses (“. . .”) in the transcript, which may be a sign that some of the conversation has been excised from the record. Trump officials have claimed that these ellipses merely serve as punctuation, meant to indicate a pause, but the Washington Post has reported that pauses in White House transcripts are traditionally punctuated with dashes rather than ellipses.
When Lt. Col. Vindman testified before Congress about President Trump’s phone call, he confirmed the Washington Post’s reporting. Not only did the transcript contain key omissions—including additional discussion surrounding Vice President Biden and Burisma—but at least one of them was replaced by ellipses. And when Vindman attempted to change the transcript to more accurately reflect the conversation, his edits were rejected.
Either way, for the purposes of this article of impeachment, let’s assume that despite all these red flags, the “transcript” is comprehensive. That still wouldn’t affect the case, because the document President Trump released was itself massively incriminating. And just like Nixon’s tapes, as I’ve explained, this “transcript” is only one element of a much larger story of obstruction of justice.
EXECUTIVE PRIVILEGE
Nixon didn’t only suppress the smoking-gun tape. As laid out in Article III of his articles of impeachment, he also asserted executive privilege to deny Congress access to evidence—and to try to establish immunity not only from impeachment but from congressional oversight in general. That is exactly what President Trump is doing today.
Even before President Trump’s call with Zelensky became public, Trump had adopted an unprecedented view of executive privilege. He asserted it to block Congress from obtaining documents about the census citizenship question, invoked it to try to bar the full Mueller report from being given to Congress, and used it to prevent his former White House counsel, Don McGahn, from providing documents to Congress—or from testifying before them.
As David Graham has argued in The Atlantic, Trump’s interpretation of executive power often has a circular logic, which renders it impossible even to begin to hold him accountable. “In defending Trump, his attorneys have contended that Congress cannot obtain documents related to Trump’s financial dealings, because that’s a power reserved for prosecutors,” Graham wrote. “Elsewhere, they have argued that prosecutors can’t investigate Trump, because that’s a power delegated to Congress under the Constitution. And when Congress has attempted to flex that impeachment power, Trump has said it’s a coup, and that the only proper venue for presidential accountability is elections.”
There’s a simple way to understand this. Our founders created three “I’s” to rein in a lawless president—indictment, investigation, and impeachment—and Trump’s claim is that none of them apply to him.
On indictment, his attorney general, William Barr, has said that President Trump is shielded even from the 10 instances of obstruction of justice documented in the Mueller report because of DOJ memos, written during Nixon’s and Clinton’s presidencies, barring the indictment of a sitting president. The idea behind this guideline, to quote the DOJ, was that an indictment “would interfere with the President’s unique official duties, most of which cannot be performed by anyone else.” In other words, Nixon’s and Clinton’s Justice Departments believed that a criminal indictment would distract the president from doing his job. Trump’s DOJ, of course, has taken the same approach. So the first I, “indictment,” is out.
And yet—somehow, President Trump has taken the position that he cannot be investigated either, even though this claim flatly contradicts the very DOJ memos he relies on regarding indictment, which say he can in fact be investigated. So the second “I” is out too. And now President Trump is taking the view that he cannot be impeached and that the entire process is illegitimate and a coup. There goes the third “I” as well.
President Trump’s claims of executive privilege may be particularly creative, but he is not the first president to push back against congressional oversight. Indeed, our constitutional system has always been defined by a balance between the public’s need for transparency and the government’s need to have a zone of secrecy around decision-making.
Both transparency and secrecy are important, but in many cases there’s no avoiding the fact that they can be mutually exclusive. The Constitution, as written, erred on the side of transparency, with no mention whatsoever of executive privilege in its original text. But since it was ratified, presidents over time have found a need for their advisers to give them frank information without fear of embarrassment, and the privilege has been used by Democratic and Republican presidents alike—who have refused to provide certain documents and testimony in congressional investigations of various sorts.
Nixon differentiated himself from his predecessors, however, by adopting a particularly expansive understanding of executive privilege, viewing it as a license to ignore congressional oversight altogether. That is the philosophical underpinning of the infamous comment following his resignation: “When the president does it, that means that it is not illegal.”
This belief, of course, had already been proven false by the time Nixon said it—when the Supreme Court ruled that he had to release the tapes. Which is why, for a while, Nixon’s view of executive privilege seemed to be headed to the ash heap of history. When I teach constitutional law every year, my students are aghast at these Nixon arguments—because they don’t only seem unconstitutional; if the stakes were not this high, they would almost be comical. Yet here we are in 2019, and Nixon is back. On steroids.
In the wake of Nixon’s resignation, presidents were circumspect in their invocations of executive privilege, not wanting to be associated with Watergate. Presidents Gerald Ford, Jimmy Carter, and George H. W. Bush each invoked it only once, President Reagan three times. The exception was Bill Clinton, who used it over a dozen times. Ken Starr’s impeachment referral to Congress actually enumerated this as a reason for impeachment, arguing that President Clinton had abused executive privilege, a referral that I believe (and argued at the time) had strength to it.
Clinton’s use of executive privilege, to shield personal wrongdoing, had strong echoes of Mr. Nixon. And, for that reason, it attracted a lot of scrutiny—not only in Congress but also in the courts. Like Nixon, Clinton eventually had to choose between cooperating and obstructing justice. Unlike Nixon, he chose the former.
Presidents George W. Bush and Barack Obama saw Clinton’s story as a cautionary tale—only invoking privilege sparingly (six times for Bush, one for Obama). But President Trump appears to be dead set on following the precedent set by Nixon and Clinton. This seemed to be true well before his phone call with Zelensky, but as soon as the House of Representatives opened its impeachment inquiry, Trump’s interpretation of executive privilege became even more extreme, as he deployed the powers vested in him as president to obstruct justice.
“YOU’RE DAMN RIGHT WE’RE OBSTRUCTING”
Just over two weeks after Speaker Pelosi formally opened an impeachment inquiry, on October 8, US ambassador George Sondland, a key witness to President Trump’s conduct with Ukraine, was set to testify before Congress. Texts sent to him by Ambassador Taylor—including the “it’s crazy to withhold security assistance for help with a political campaign” text—were at the core of the case against President Trump. Sondland’s response—including the “I believe you are incorrect about President Trump’s intentions” text—was at the core of President Trump’s defense. Many believed the phone call between President Trump and Sondland, which took place in the nearly five-hour window between the two texts, held answers to some of the most important questions about President Trump’s arrangement with President Zelensky, and about his efforts to cover it up. Sondland’s testimony, investigators had hoped, would provide some clarity.
But early in the morning of the very day on which Sondland was set to testify, the White House announced that he would be barred from doing so. Shortly thereafter, President Trump tweeted: “I would love to send Ambassador Sondland, a really good man and great American, to testify, but unfortunately he would be testifying before a totally compromised kangaroo court.” That same day President Trump’s White House counsel, Pat Cipollone, sent Congress the letter I mentioned in Chapter 2 (which is reproduced in the appendix), declaring, “President Trump cannot permit his Administration to participate in this partisan inquiry under these circumstances.”
Cipollone’s eight-page letter, as David Graham has argued, can be captured in a five-word phrase: “You’re damn right we’re obstructing.”
As with Trump’s previous claims of executive privilege, Cipollone’s letter rests on a fundamental contradiction. On the one hand, Trump’s lawyers have refused to participate in any criminal investigations because of their belief that the president cannot be indicted in court. The only way you can investigate a president, they argue, is through impeachment. On the other hand, President Trump’s lawyers have begun arguing that impeachment itself is “illegitimate.”
These two beliefs together would leave Congress with no way to compel the president to participate in their inquiry—in effect, rendering him above the law. That, it seems, is exactly the intention of President Trump’s lawyers at the Justice Department. Indeed, they recently went so far as to tell US District Court chief judge Beryl Howell that they believed the Supreme Court ruling compelling Nixon to release his tapes may have been decided differently today.
Judge Howell’s response to the Trump Administration? “Wow. Okay.”
Our Constitution leaves us with two remedies for a president like this. The first is our courts. Whenever a president refuses to comply with a formal subpoena from Congress, the House can challenge his claims of executive privilege before a federal court in Washington, DC. If either party is unsatisfied with this ruling, they can challenge it at the Court of Appeals in Washington—and, if they are still unsatisfied, ultimately at the Supreme Court. That is exactly what happened in Watergate.
Many believe this time will be different, because the majority of justices on today’s Supreme Court were appointed by Republican presidents. But the experience of President Nixon, who lost his case unanimously despite having nominated three of the justices who heard it, is instructive. The Supreme Court is composed of life-tenured justices precisely for moments such as this. And no one, particularly this president, should assume that politics will protect him in the highest court in the land.
The second remedy for a president like this is impeachment, regardless of whether the Supreme Court compels him to release additional evidence. Even without a single new piece of information, we already know with 100 percent certainty the answer to the question of whether or not he obstructed justice: yes. (And no matter what happens next, the answer to that question will be the same.)
We also know that this isn’t the first time President Trump obstructed justice.
While none of Special Counsel Mueller’s findings need to be (or even, for that matter, should be) included in the articles of impeachment against President Trump, they do provide us with more evidence that President Trump is likely to obstruct justice again. After all, he obstructed Mueller’s investigation not once, not twice, but at least ten times.
He asked FBI director James Comey to “see [his] way clear to letting [the investigation into Michael] Flynn go.” When Comey refused, he fired him—later telling Russian officials he had faced “great pressure because of Russia,” which had been “taken off” by Comey’s removal. He asked his lawyer, Don McGahn, to fire Special Counsel Mueller as well—a request McGahn refused to carry out, according to Mueller, “deciding he would rather resign than trigger what he regarded as a potential Saturday Night Massacre.” He edited a statement from his son Donald Trump, Jr., about the Trump Tower meeting and then lied about it. He intimidated witnesses, calling on Michael Cohen to “stay strong” and saying he believed “flipping . . . almost ought to be outlawed.” He tried to convince his attorney general, Jeff Sessions, to “unrecuse” himself from the case, telling aides he wanted Sessions to “protect” him. And on and on and on.
President Trump may not have colluded with Russia, but he did all he could to impede and bring an end to the investigation into whether or not he did. And he got away with it only because he played his DOJ “get-out-of-jail-free card,” with Mueller stymied by the notion that a sitting president could not be indicted.
Now, as I’ve explained, President Trump’s conduct with Ukraine would be impeachable even if he had cooperated fully with the Mueller investigation—indeed, even if Russia had never interfered in the 2016 presidential election. But what Mueller’s report shows is that President Trump believes he can obstruct justice with impunity.
And with Ukraine, by “locking down” the whistleblower report; by saying that the whistleblower should be treated like a “spy”; by refusing to comply with subpoenas from Congress; by claiming Adam Schiff, his principal investigator, should be “arrested for treason”; by calling the impeachment probe a “coup”; and by trying to block witnesses, like Sondland, from testifying, Trump is using the same playbook to obstruct justice once again.
The only question is whether, this time, we’ll do anything about it.
The Bottom Line
Here’s the bottom line: President Trump asked President Zelensky of Ukraine to investigate Vice President Biden. He solicited bribes. He covered up what he did. And he has refused to participate in the impeachment inquiry against him, depriving Congress of its constitutionally guaranteed authority—and indeed responsibility—to investigate the executive branch.
In committing these acts, he clearly is guilty of three high crimes:
Abusing the public trust by soliciting foreign interference in the 2020 presidential election;
Abusing the public trust by engaging in bribery—repeatedly—through his quid pro quo exchanges with President Zelensky of Ukraine;
Abusing the public trust by obstructing justice in the investigations of his conduct, adopting an unconstitutional view of executive power.
We have all the evidence we need to prove the underlying high crime of soliciting foreign interference. The evidence on bribery, too, is open-and-shut—so much so that the president’s acting chief of staff at one point confessed to it. And we have all the evidence we need to prove the cover-up. What’s more, President Trump has clearly stated that he will not stop asking foreign powers to help him win elections—unless we remove him.
Which is why we must.
As John Dean, President Nixon’s counsel, said during Watergate, “There is a cancer on the presidency, and cancers, if not removed, only grow.” Congress must use the authority granted to it by our Constitution to remove that cancer now, before it’s too late.
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QUESTIONS AND ANSWERS
The facts are clear. President Trump wielded the powers of the presidency for the benefit of himself instead of for the benefit of the American people. He solicited foreign interference in our elections—and, in the process, jeopardized our national security by leaving himself vulnerable to blackmail. He proposed not one but at least two quid pro quo exchanges to President Zelensky. He has obstructed justice into the investigations of his conduct, adopting an unconstitutional view of executive power. And he has promised to do it all again.
No matter what new developments take place—as many surely will, even between the writing of this book and its arrival in your hands—these facts will not change. But you may still have questions about the process. Like: What does the Constitution say about impeachment? (Surprisingly, not very much.) If the House votes to impeach, does the Senate have to hold hearings? (Probably.) Can Congress send President Trump to prison? (No, but if he’s removed, courts can.)
The first half of this chapter is devoted to answering these kinds of logistical questions about impeachment.
The second half of the chapter, meanwhile, focuses on answering questions specifically related to the Ukraine case and responding to the most common arguments you might hear from President Trump’s defenders. Like: Didn’t Hunter Biden commit crimes? (No, but that doesn’t make what he did right.) Isn’t the case against President Trump based in hearsay? (No.) And why can’t we wait until the 2020 election? (Because Trump has promised to cheat to win it.)
Most of these questions have been covered in the preceding chapters, so if you see one you already know the answer to, feel free to skip ahead. But I want you to have an analysis of the flaws in President Trump’s most common defenses all in one place, so if you’re in the middle of an argument about impeachment with your uncle, you’ll know where to look.
Of course, none of the answers to these questions are essential to understanding the case for impeachment, so if you want to skip this chapter entirely, Godspeed. But if you have any loose ends you want tied up, or any questions you want answered, this chapter is for you. And if there’s anything I haven’t covered, you can ask me on Twitter via @neal_katyal.
Process Questions
Process Question #1: What does the Constitution say about impeachment?
Article I, Section 2, Clause 5: “The House of Representatives . . . shall have the sole Power of Impeachment.”
This means only the House can begin impeachment proceedings against a president before a trial can occur in the Senate. It does not, however, mean the House can remove a president on its own. That requires the Senate. Impeachment, as defined in Clause 5, is merely the formal accusation.
Think of the House’s role as charging a defendant (like a grand jury) and the Senate’s role as serving as the jury. Even if the members of the House think a crime has been committed, they cannot convict, since that’s the role of the Senate. And even if the senators are convinced that a high crime took place, they cannot initiate removal proceedings unless the House first brings them the accusation in the form of a referral of what are called “articles of impeachment.”
Article I, Section 3, Clauses 6 and 7: “The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two-thirds of members present. The judgment in Cases of Impeachment shall not extend further than to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States; but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.”
These clauses can be distilled to a few key points:
As mentioned above, the Senate ultimately determines whether or not a president should be convicted. Only if two-thirds of the senators agree with the verdict can the commander in chief be removed from office.
The Senate can’t sentence the president to anything other than “removal from Office” and disqualification from future officeholding. Most importantly, it can’t send him to prison.
Impeachment proceedings in the Senate are presided over by the chief justice of the United States. (More on what this means later.)
Article II, Section 4: “The President, Vice President, and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.”
There are two takeaways from this section: you can be impeached only for a high crime or misdemeanor (defined in Chapter 1 and below), and you can be impeached only if you’re a president, vice president, or civil officer. Historically, the term “civil officer” has mostly stood in for judges, who make up 15 of the 19 cases of impeachment in US history. Other presidential appointees, like cabinet members, are also subject to impeachment. Representatives and senators, on the other hand, do not qualify as “civil Officers of the United States.”
Article II, Section 2: The president “shall have power to grant reprieves and pardons for offenses against the United States, except in cases of impeachment.”
This clause ensures the president cannot pardon himself or one of his appointees if they are impeached by Congress.
Process Question #2: How does impeachment actually work?
The Constitution provides sparse guidance on how to impeach a president; instead, many of the protocols have been determined by Congress over the last two centuries. And some are still being figured out.
But we do have a sense of how impeachment works. After all, the procedures the Senate used for the impeachment of President Clinton were by and large the same ones they adopted for the impeachment of President Johnson more than a century earlier. And in all likelihood, President Trump’s impeachment would be conducted in a similar fashion.
Impeachment, as the Constitution demands, begins in the House of Representatives, where members of Congress decide whether they believe the president should be charged with a high crime or misdemeanor. This is generally determined in committees, but which committees it’s determined by is less clear.
The House Judiciary Committee can run the investigation, as it did during Nixon’s impeachment, or the House can establish a new committee solely for the purpose of impeachment. The House can also move straight into drafting articles of impeachment if the representatives don’t think an investigation is necessary.
Once articles of impeachment are drafted, they tend to be voted on by the investigatory committee before they are put to the entire House. (They can be voted on individually or all at once.) If the majority of the House votes to impeach for any of the articles, the case is sent to the Senate for trial.
When articles arrive in the Senate, per Article I, Section 3, Clause 6 of the Constitution, senators take a special oath to “do impartial justice according to the Constitution and the laws.” With the chief justice of the United States presiding, senators hear arguments from both sides. The case for impeachment is made by “managers” who are appointed by the House of Representatives. The case against impeachment is made by the president’s lawyers. The chief justice is in charge of deciding what is and isn’t admissible evidence, but if a majority of senators disagree with his ruling, he can be overruled.
After all the evidence has been presented, the Senate votes on each article of impeachment individually. As law professor Charles Black wrote, every senator is “registering his best judgment ‘on the facts’ and ‘on the law.’ That means that he is answering two questions together: ‘Did the president do what he is charged in this Article with having done?’ [And] if he did, did that action constitute an impeachable offense within the meaning of the constitutional phrase?”
If fewer than 67 senators answer both of those questions “yes,” the president is acquitted. On the other hand, if 67 senators rule the president guilty of even one of the articles, he is convicted. The exclusive punishments for conviction, as indicated in Article I, Section 3, Clause 6, are removal from office and disqualification from future officeholding.
Process Question #3: What rights does President Trump have during the impeachment process? Is President Trump within his rights to refuse to take the stand?
Impeachment is not governed by the same rules as our courts, which means defendants are not guaranteed all of the same rights before Congress that they have in criminal proceedings. In fact, nowhere in the Constitution are defendants in impeachment proceedings expressly provided with rights of any kind.
That didn’t stop President Nixon from trying to avoid participating in his impeachment inquiry. As I described in Chapters 1 and 3, he refused to comply with subpoenas and declined to cooperate with the inquiry. That in itself became the focus of Article III of his impeachment. To quote Senator Lindsey Graham, as I did in Chapter 3, “The day Richard Nixon failed to answer that subpoena is the day he was subject to impeachment because he took the power of Congress over the impeachment process away from Congress and became the judge and jury.” That’s why, despite Trump’s protestations, the president must respect subpoenas from Congress—and he certainly cannot decline to “participate” altogether, as his lawyer has suggested Trump plans to do.
But must he appear and testify under oath? The answer to that question turns on whether Trump has a “privilege” he can cite to avoid testifying.
A privilege is simply a legal right to keep certain information confidential, even when faced with questions in court. And there are many kinds of privileges in our justice system, from executive privilege, which I discussed in detail in Chapter 3, to spousal privilege, which protects husbands and wives from having to reveal information about each other.
But just because there are lots of kinds of privileges does not mean that they are successfully invoked very often. In fact, the American legal system generally believes that people have rights to other folks’ evidence, so privileges are narrowly construed.
The privilege germane to this question is the right to avoid self-incrimination. In ordinary criminal trials, presidents, like all Americans, can cite this privilege, as the Fifth Amendment bars forcing anyone to self-incriminate. But there is no express privilege in the Constitution that protects the president from being compelled to participate in an impeachment proceeding.
Now, one can imagine the president’s lawyers making an argument that goes like this: “I don’t have a privilege in the impeachment context, but I do in the criminal context, so if I give testimony in the impeachment context, it could be used one day in a criminal trial. That means that even in cases of impeachment, I still have Fifth Amendment protections against self-incrimination.”
There are many problems with that argument, starting with the fact that Congress could agree to bar the president’s testimony in a future criminal proceeding if a credible argument could later be made to a judge that due process requires that exclusion. It would also, of course, be a hard argument for President Trump to make, because he’d essentially be admitting his criminal guilt. And he’d be doing something federal employees are generally not permitted to do.
After all, unlike with civilians, we expect our federal employees to tell the truth to law enforcement, rather than hide behind their privileges—because our safety depends on their transparency. That’s true of the lowest-ranking members of our government; and it’s certainly true of our most important federal employee, the president of the United States.
Process Question #4: What is the role of the House? Will it call witnesses, including Trump?
The role of the House is to investigate the president’s conduct and determine whether or not to charge him in the form of articles of impeachment—which means, as part of its duties as the investigatory body, the House can call witnesses.
But the president cannot easily be compelled to testify under oath. In fact, according to Andy Wright, President Barack Obama’s associate counsel in the White House, only three sitting US presidents have ever testified before Congress, even outside the context of an impeachment inquiry: George Washington, Abraham Lincoln, and Gerald Ford. (At least one other president, Woodrow Wilson, also answered questions from Congress, but he did so at the White House, not on Capitol Hill.)
The reason so few presidents have testified outside the impeachment context is that they can cite any number of privileges to avoid answering questions under oath, from the privilege against self-incrimination to executive privilege—and stall as those claims are litigated in court. But as I explained in response to Process Question #3, when it comes to removing a president, these arguments often don’t pass muster, since impeachment is not a criminal proceeding. And if President Trump tried to make them, he would face the very difficult political reality of looking like he is afraid to testify and incriminate himself.
That hasn’t stopped President Trump from trying to decline to participate in the inquiry altogether, but as I explained in Chapter 3, his lawyers’ arguments simply don’t stand up to scrutiny. President Trump, like President Nixon, will ultimately be compelled to honor subpoenas—and comply with any formal requests for information from the House—or be held accountable for the lawless refusal to do so, perhaps ultimately through the impeachment process itself. After all, Article III of President Nixon’s impeachment centered on his refusal to comply with subpoenas.
Executive privilege, like any privilege, is generally narrowly defined because our system recognizes an overwhelming need for the public to have access to information. But President Trump’s stonewalling, and in particular his invocation of executive privilege, suffers from another serious legal problem: himself.
All privileges are subject to something called a “waiver,” the idea being that if you air confidential information in public, it’s no longer, well, confidential. In a sense, this is self-evident, but we’ve also never had a president who has so casually waived his privilege. That’s what’s ironic about President Trump’s lawyers’ claims of sweeping executive privilege: Trump endlessly tweets about the very events that are the subject of the inquiries. It was his choice, after all, to disclose the July 25 “transcript,” and it was his acting chief of staff, Mick Mulvaney, who decided to admit a quid pro quo. I understand why his team might not like the result of all his disclosures, but they can’t yell backsies now. It’s too late. And the House is going to get all the evidence related to the disclosures President Trump has made publicly.
Once the House has conducted a comprehensive investigation, with or without the president’s participation, members draft articles of impeachment and then vote on them. Historically, the Judiciary Committee has voted on the articles first, before they have been sent to the full House for a final vote.
The House’s role in impeachment doesn’t end there. When the Senate holds a trial on the articles, representatives of the House serve as the prosecutors, presenting the case for impeachment.
Process Question #5: What does the Senate do? What does the trial look like?
As soon as the House votes on the articles of impeachment, every senator must swear a special oath, promising to do “impartial justice according to the Constitution and the laws.” Only once they have done so can the Senate transform into a tribunal.
After the senators take their oath, they hear arguments from the prosecution (“managers” appointed by the House) and from the defense (the president’s lawyers). The chief justice presides over the trial, because the vice president, who normally presides over trials in the Senate, has a clear conflict of interest. But in the end, even though the chief justice is tasked with making some decisions (like determining what evidence is admissible, as mentioned earlier), senators are the judge and jury. Indeed, they can even overrule the chief justice’s decisions by a majority vote.
As Chief Justice William Rehnquist wrote in a letter after presiding over President Clinton’s impeachment: “On several occasions when asked what I did at the trial . . . I took a leaf out of [the opera] Iolanthe and replied, ‘I did nothing in particular, and did it very well.’”
Once the senators and the chief justice have heard all the arguments, they vote on each of the articles of impeachment individually. If 67 senators rule the president guilty on even one of the counts, the president is immediately removed from office.
Process Question #6: Does the Senate have to hold a trial?
Yes, according to the Senate’s own rules.
The rulebook reads: “Upon [articles of impeachment] being presented to the Senate, the Senate shall, at 1 o’clock afternoon of the day (Sunday excepted) following such presentation, or sooner if ordered by the Senate, proceed to the consideration of such articles and shall continue in session from day to day (Sundays excepted) after the trial shall commence (unless otherwise ordered by the Senate) until final judgment shall be rendered.”
This language indicates that the Senate has no choice but to conduct a trial. And that’s exactly what they did when the House sent them articles of impeachment in the cases of President Johnson and President Clinton.
But Senator Mitch McConnell, who is the majority leader of the Senate, could very well disregard this practice. After all, in defiance of precedent, he didn’t even hold a hearing for President Obama’s Supreme Court nominee, Merrick Garland. And while the Constitution says that the Senate “shall have the sole power to try” a president, it never quite specifies that the body must exercise that power. The word “shall” there modifies the word “power,” not the word “try”; in other words, it’s saying that only the Senate can hold a trial to remove a president, not that the Senate is ordered to do so.
The good news is: Senator McConnell has stated that if the House voted to impeach President Trump, he “would have no choice but to take it up.” But he added, “How long you’re on it is a whole different matter.” With this statement, Senator McConnell seems to be implying that he might rush the impeachment process—and I wouldn’t rule out the possibility of his trying to change the Senate rules to avoid taking up impeachment entirely.
As McConnell wrote in a fundraising pitch, “The way that impeachment stops is a Senate majority with me as majority leader.”
He concluded: “Please contribute before the deadline.”
For Senator McConnell to try to block the evidence from being carefully heard and considered would be a profound dereliction of his job. He would go down in history as one of the most antidemocratic people ever to have served in the United States government. Our founders put the two-thirds voting requirement for removal from office in the Constitution precisely to avoid stunts like this, because they assumed that leaders like Senator McConnell would trust the process and accept that if, after a trial, 67 senators believed the president committed a high crime, then the evidence must be strong enough to prove him guilty. Senator McConnell should let the process unfold and see where the evidence leads. It is his constitutional duty to do no less.
Process Question #7: What level of certainty is needed for the Senate to convict the president?
In criminal cases, a defendant can be convicted only if there’s evidence “beyond a reasonable doubt.” That means the jury has to be very sure, far more than 50 percent, that a defendant is guilty.
In civil cases, by contrast, a defendant can be convicted with a “preponderance of evidence,” which is interpreted to be any level of certainty greater than 50 percent.
Impeachment is a difficult case because it’s neither a criminal nor a civil trial—and nowhere in the Constitution can senators find guidance on what level of certainty they need to convict.
As law professor Charles Black argues, “Overwhelming preponderance of the evidence . . . comes as close as present legal language can to denoting the desired standard.” But ultimately this is a choice left to each and every senator to decide for themselves.
Process Question #8: What happens after a president is removed?
Once the president is removed, the Senate has to decide whether to take a separate vote to disqualify him from holding office again.
The immediate consequence of the president’s removal, whether a disqualification vote takes place or not, is that the vice president then swears an oath of office and assumes the role of president of the United States. He is also entitled to appoint a vice president of his own, who becomes next in line to the presidency.
After he completes the prior president’s term, he can choose to run for reelection, and if he wins, he can run for reelection once again. He can also, of course, decline to seek another term.
If for some reason the vice president is impeached alongside the president, the next person in line to the presidency is the Speaker of the House.
Process Question #9: How long does impeachment take?
Who knows? There are no requirements for how long impeachment takes (except of course for the implied deadline of the next presidential election). In the past, impeachment inquiries have ranged in length from Johnson’s impeachment, which took only three days, to Nixon’s, which lasted a full eight months.
Speaker Pelosi and congressional leadership have reportedly indicated that they would like to move this process along in as efficient a manner as possible, especially given how soon the 2020 presidential election will take place.
Process Question #10: Can federal courts block an unfair impeachment?
No, Congress has the final word.
Walter Nixon was a federal judge in the 1980s with an unfortunate last name. This became especially true when he was impeached and convicted in 1989 for lying to a grand jury and for bringing disrepute on the federal judiciary. Nixon, believing that he hadn’t been tried fairly, attempted to challenge his impeachment in court. His case ended up in the highest court in the land—where the Supreme Court ruled that “the Judiciary, and the Supreme Court in particular, were not chosen to have any role in impeachments.”
This is in line with what’s in the Constitution, but it’s also simple common sense. Imagine if a president, after being impeached and convicted, brought an appeal of sorts to the Supreme Court, which then put “the impeached and convicted president back in for the rest of his term,” wrote law professor Charles Black. “I don’t think I possess the resources of rhetoric adequate to characterizing the absurdity of that position.”
Of course, if a president is indicted after he leaves office, courts, including federal courts, are charged with making the final determination as to whether he is guilty of whatever crimes are laid out in his indictment. That’s another reason that the Supreme Court in the Walter Nixon case found federal courts could not have a role in impeachment: “The Framers recognized that most likely there would be two sets of proceedings for individuals who commit impeachable offenses: the impeachment trial and a separate criminal trial,” the Court wrote. “In fact, the Constitution explicitly provides for two separate proceedings . . . The Framers deliberately separated the two forums to avoid raising the specter of bias and to ensure independent judgments.”
Process Question #11: What is an impeachable offense?
As discussed at length in Chapter 1, an impeachable offense is defined by our Constitution as “treason, bribery, or other high crimes and misdemeanors.” Simple, right?
Well, no, because the precise definition of “high crimes and misdemeanors” was never determined by our founders. And the two most commonsense understandings of the phrase are wrong. High crimes and misdemeanors are not necessarily crimes as defined by criminal codes (after all, if the president decided to nuke Canada unprovoked, that would technically be within his rights as commander in chief but would nonetheless be grounds for impeachment). Nor do all crimes listed in criminal codes qualify as high crimes and misdemeanors (one of the two high crimes enumerated by our founders, bribery, wasn’t even in criminal codes when the Constitution was written).
But based on discussions at the Constitutional Convention, based on the legal usage of the word “high,” and based on precedent, constitutional scholars have come to something of a consensus as to the definition of high crimes and misdemeanors, which I’ve summarized as follows:
High crimes and misdemeanors are abuses of public trust, in which the president wields the powers of his office to serve himself at the expense of the people he represents.
To quote Vice President Mike Pence, “This business of high crimes and misdemeanors goes to the question of whether or not the person serving as President of the United States put their own interests, their personal interests, ahead of public service.”
In Federalist No. 65, Alexander Hamilton provided a similar definition for impeachable offenses, defining them as “those offenses which proceed from . . . the abuse or violation of some public trust . . . as they relate chiefly to injuries done immediately to the society itself.” This is the definition I’ve adopted throughout this book.
Process Question #12: What does it mean to be a whistleblower? What rights and protections are they afforded?
Whistleblowers are members of an organization who observe wrongdoing and receive protection in exchange for revealing it.
As I wrote in Chapter 2, inspired by America’s first whistleblowers, Samuel Shaw and Richard Marven, our country has had protections for whistleblowers in place since 1778—nearly a decade before the Constitution was written. Throughout the more than 240 years since, whistleblowers have enjoyed largely bipartisan support.
When I was fighting the MacLean whistleblower case, as I noted in Chapter 2, a bipartisan group in Congress, including Senator Chuck Grassley and Representative Darrell Issa, came together to tell the Supreme Court that “whistleblowers play a vital role in Congressional oversight of the federal bureaucracy.” They concluded: “Congress thus relies on individuals working within agencies to supply the information it needs to guard the public purse and give effect to the checks and balances that are essential to the separation of powers. By blowing the whistle, those individuals perform an invaluable public service.”
President Obama and Congress built on existing whistleblower protections to devise policies designed specifically to protect executive-branch whistleblowers in the intelligence community and ensure they would not become victims of retaliation for disclosing information. That way, if anyone saw misconduct in the executive branch, they would feel free to report it.
By contrast, President Trump called the whistleblower in the Ukraine matter “close to a spy” and suggested that “in the old days” spies were “handled” differently. (For context, as I’ve noted, they were executed.)
Process Question #13: Should we expect the whistleblower to come forward and reveal their identity if they want us to take their allegations seriously?
No. Whistleblowing is designed to be an anonymous process—which is why, under existing laws, the inspector general may not disclose a whistleblower’s identity without that person’s consent. In fact, the director of national intelligence revealed during his testimony before the House Intelligence Committee that even he does not know the identity of the whistleblower.
There’s a clear reason for this: even with the legal protections in place, whistleblowers are often punished when their identities are revealed. In some cases, they are fired or demoted. In others, they are forced out of government entirely. I can tell you from defending whistleblowers that it is a lonely existence. You lose some of your friends and possibly even your family. It’s typically much easier to keep your head down and mind your own business.
This whistleblower, in particular, has special reasons to fear being outed, since the president has launched a series of personal attacks against him, saying that he should be “exposed” and “questioned,” accusing him of being a partisan, labeling him a “spy,” and saying that we should “handle” him “like we did in the old days,” a comment many, as I’ve noted, believed was a reference to execution.
The whistleblower may very well reveal who they are, but with attacks like these coming from the most powerful human being on earth, I understand why the individual would feel safer without being identified and exposed on television, in newspapers, and on social media.
Process Question #14: Can the president be sent to prison through impeachment?
Yes and no. The Senate cannot issue any sentence other than removing the president from office, but once he has been removed, he is just a regular citizen of the United States and subject to the same laws as everyone else. So if he is charged with a crime and convicted of it after leaving office, he can indeed go to prison. In fact, the Department of Justice memos that preclude the indictment of a sitting president, mentioned in Chapter 3, expressly say that once a president has been impeached, he is subject to criminal prosecution. This could come in the form of a federal criminal prosecution or even a state criminal prosecution, and reporting indicates that various state governments are already investigating individuals and entities associated with Trump. (For instance: Trump seems to be an unindicted co-conspirator, aka “Individual No. 1,” in the Southern District of New York’s campaign finance charges against the president’s former lawyer Michael Cohen.)
There is a caveat, however: the pardon power. A president can’t pardon himself if the Senate rules him guilty of an impeachable offense, because Article II forbids pardons in cases of impeachment. But his successor can pardon him with respect to criminal activity, and we have an example of that. In an attempt to bring about unity after President Nixon’s impeachment, President Ford pardoned his predecessor. That means that President Trump could very well be pardoned for any crimes he’s guilty of by a subsequent president—perhaps even before he’s been charged with such crimes. Of course, that would not inure him to prosecution for any crimes he may commit after the pardon.
Process Question #15: What punishments are available in impeachment?
The Constitution strictly defines the punishments the Senate can mete out in Article I: “Judgment in Cases of Impeachment shall not extend further than to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States; but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.”
This means three things. First, impeachment proceedings will generally center on removal from office. That’s the usual focus of impeachment. But they also permit the Senate to add a further punishment of disqualifying someone from holding future office. In other words, the Senate can decide whether it is strictly removing a president from office once or whether to bar him from ever running for elected office again.
Second, because the Constitution enumerates these two tracks of punishment for an impeached official, but doesn’t instruct the Senate on how far to go in applying them, there are interesting strategies the Senate can use. The senators could, for instance, remove Trump from office but not bar him from running again—saying in effect that if he really believes a new election will vindicate him, he can go ahead and give it his best shot. Or they could decide not to remove him from office now but disqualify him from ever running again. Neither of these possibilities makes much logical sense, given the strength of the case against him, but then again, we are talking about Washington, DC.
Third, the “shall not extend further than” language in Article I means that criminal punishments are off the table for the Senate. (This was more extensively discussed in response to the previous question.) An impeached president can be subject to criminal indictment, but only if he’s been removed from office by the Senate. And the prosecutors, as in any criminal case, would have to prove their case not in Congress but beyond a reasonable doubt in a court of law.
Case Questions
Case Question #1: Why can’t we wait until the next election?
Because President Trump has demonstrated over and over again that he will do everything in his power—legal and illegal—to manipulate the results of the election in his favor, even if that means working with a foreign power to undermine our democracy.
As I argue in Chapter 1, when Trump asks Americans to wait until the election for a chance to remove him from office, it’s like a cardshark asking to resolve a dispute with a game of blackjack when the very crime he’s been accused of committing is cheating at blackjack.
The reason we can’t wait until the election is that there’s no guarantee President Trump won’t try again to use the powers vested in him to rig it. (He already has.) Which is why we’re left with no choice but to impeach him now.
As I detailed in Chapter 1, this is precisely the argument our founders had at the Constitutional Convention in Philadelphia. At first, Gouverneur Morris was unconvinced that impeachment needed to be in the Constitution—because he believed that reelection provided an adequate check on the president’s power. “In case he should be re-elected, that will be sufficient proof of his innocence,” he argued. Sound familiar?
But Morris’s point was met with an immediate rejoinder by George Mason, which is one of the epigraphs of this book: “Shall any man be above Justice?” Mason asked. “Shall the man who has practiced corruption and by that means procured his appointment in the first instance, be suffered to escape punishment by repeating his guilt?”
In other words, without the protection of impeachment, what would stop a president from committing crimes to win office—particularly if he got away with it before and could “repeat his guilt”—when he knew he would have full immunity afterward?
By the end of the day, Mason—as well as James Madison and Benjamin Franklin—had convinced the majority of the convention that impeachment should in fact be in the Constitution. Even Gouvernour Morris came around. To quote the minutes from the July 20, 1787, meeting: “Mr. Govr. Morris admits corruption and some few other offenses to be such as ought to be impeachable.”
The “wait for the next election” response was rejected by our 1787 founders, and it makes even less sense today.
The House launched its inquiry more than a year before the election; this isn’t exactly a last-minute investigation. Indeed, every passing day is one in which President Trump could sell out the 2020 election to foreign interests, which would do untold damage to our democracy on Election Day. And, in the interim, we risk leaving a man in office—in charge of our treasury and our armed forces—who has shown disregard for the rule of law.
I’m not saying it’s ever right to hurry into impeachment. Rather, I’m saying we don’t have the option of waiting. The case is ripe. The time is now.
Case Question #2: How many articles of impeachment should we expect? Will they include charges related to the Mueller investigation?
Impeachments can be broad or narrow. In a broad impeachment inquiry, Congress enumerates each and every one of the president’s high crimes and lists each as a separate article of impeachment. Such inquiries are meant to communicate the breadth of the president’s high crimes.
In a narrow impeachment inquiry, articles of impeachment include only a few high crimes, which serve as buckets into which the president’s various offenses are distributed. These inquiries are meant to communicate the severity of individual crimes.
Some legal scholars and members of Congress have made broad claims for impeaching President Trump, which makes sense, since he appears to be guilty of a number of high crimes. But if Congress is going to effectively make the case against him, its articles of impeachment cannot seem like a jumble of grievances. As Tribe and Matz write, “The Impeachment Clause directs attention to particular misdeeds, not the ambient badness of a presidency.”
That’s why I believe President Trump’s impeachment should be the narrow variety, because for all the further wrongdoing that has come out about President Trump, as I enumerated in Chapter 3, his conduct with Ukraine alone provides Congress with more than sufficient evidence and offense for impeachment. What’s more, I believe that expanding the articles to include activity not related to Ukraine would risk clouding the issue and leave President Trump an opening for a defense.
I’ve seen this firsthand at the Supreme Court, where advocates often mistakenly load up open-and-shut cases with all sorts of arguments they don’t need to win. If the Court doubts even one of a lawyer’s tangential claims, it will immediately look upon the core argument with suspicion, no matter how cut-and-dried a case it might be. This is less a legal issue than a psychological one.
There is no doubt that if Congress tried to charge the behavior in the Mueller report, for example, Trump would levy his standard tropes, from his claims that the investigation was a “witch hunt” to his (baseless) declaration of complete exoneration after Attorney General Barr “summarized” the report. So by expanding impeachment to include Mueller, Democrats would risk their core argument being overlooked—or distorted.
But it’s also true that President Trump’s behavior with Ukraine isn’t unrelated to the Mueller investigation. In both cases, he solicited foreign election interference and covered it up. And even if President Trump didn’t coordinate with Russia in the same way as he did with Ukraine, Mueller’s report still paints a picture of a president who is willing to seek help from any quarter (including foreign governments); who disrespects and refuses to cooperate with law enforcement inquiries; and who tries to cover his tracks.
Although Congress could theoretically exclude all of that conduct from their articles of impeachment—and still have enough evidence to convict—they would be leaving the jury, and US citizens, with incomplete information. Moreover, in 100 years, people will read the articles of impeachment, and they may not really read much else. Shouldn’t the articles document the full pattern of wrongdoing?
Fortunately, we don’t have to choose between embracing the kind of narrow case that would be most effective and ignoring the Mueller report entirely, as the precedent of President Nixon’s impeachment reveals. Instead of charging Nixon with a laundry list of offenses, the House Judiciary Committee adopted only three articles of impeachment. The main text of each article centered on Watergate, but the supporting paragraphs brought in other, well, Nixonian behavior.
Take, for example, Article I, which concerned obstruction of justice. The main text detailed the unlawful entry into Watergate by CREEP, as it related to Nixon’s “plan designed to delay, impede, and obstruct the investigation of such illegal entry; to cover up, conceal, and protect those responsible; and to conceal the existence and scope of other unlawful covert activities.” But the committee didn’t stop there. The article had nine more paragraphs outlining a laundry list of offenses, ranging from misuse of the CIA to perjury. None of that, strictly speaking, was necessary at all to show the Watergate counts. But its inclusion helped tell the story—not just for the moment, but also for generations to come—of a president who believed he was above the law. After all, when Congress writes impeachment articles, it is writing them for the case at hand but also for history.
I think Congress should take a similar approach here. Instead of separating out every single offense in a different article, the House should group them into three articles, each of which would focus on a distinct high crime. In Chapter 3, I categorized these abuses of trust as “soliciting foreign interference,” “bribery,” and “obstruction of justice.”
Each article should center on Ukraine, but as I demonstrated in Chapter 3, it is perfectly appropriate for Congress to include some of the strongest non-Ukraine behavior as supporting evidence.
Case Question #3: Was there a quid pro quo in this case?
As I explain in Chapter 3, a quid pro quo is not at all needed to impeach a president for bribery. But as it happens, during his phone call with President Zelensky, President Trump made at least two such offers.
The first came when President Zelensky mentioned military assistance from the United States, prompting President Trump to say, “I would like you to do us a favor though.”
This is as simple a case as you will find: President Zelensky asked for something (Javelin missiles). President Trump in turn asked for a “favor.” That’s the definition of a quid pro quo exchange. In a quarter century of being a lawyer, I’ve never seen a documentation like this. Normally criminals are careful to avoid putting such things in writing.
The second quid pro quo between President Trump and President Zelensky was the exchange of an investigation into Vice President Biden for a visit to the White House. As discussed in Chapters 2 and 3, in advance of the call, Ambassador Volker wrote in a text: “Heard from the White House. Assuming President Z convinces Trump he will investigate . . . we will nail down his visit to Washington.” On the call itself, in direct response to Zelensky’s pledge to “work on the investigation,” Trump said, “Whenever you would like to come to the White House, feel free to call.” That is once again about as blatant a quid pro quo as you will find.
But don’t just take it from me; many people in Trump’s own administration understood the president to have been engaging in a quid pro quo too. As Ambassador Taylor, Trump’s envoy to Ukraine, said in a text, “I think it’s crazy to withhold security assistance for help with a political campaign.” And acting White House chief of staff Mick Mulvaney confessed to the quid pro quo as well.
Taylor wasn’t the only one who understood the scheme President Trump had been trying to pull off. According to extensive reporting, so did high-ranking officials from across the government, who were worried about this call in advance because they knew President Trump would propose the very quid pro quo he ultimately pursued. And clearly, White House officials knew that what had taken place on the call was wrong—because they did everything they could to cover it up.
Case Question #4: If there wasn’t a quid pro quo, would President Trump have committed an impeachable offense?
For the sake of argument, let’s pretend President Trump hadn’t pursued a quid pro quo of any kind with President Zelensky. Would his behavior still warrant impeachment? The answer is yes. He would be committing a cardinal sin according to our founders—seeking assistance from a foreign government in taking down one of his political opponents. Moreover, in asking Ukraine to deliver on a request for him—one that would embarrass President Trump if it were ever to become public—he would be providing President Zelensky with tremendous leverage over him.
As I noted in Chapter 2, Ukraine could have said to President Trump, “If you don’t double our aid, or triple it, or quadruple it, then I’ll tell the American people you asked for our help, the help of a foreign government, in your election.” To avoid the appearance of impropriety, President Trump would be left with little choice but to accede to that demand.
That’s why even if Ukraine totally refused to honor Trump’s request, his actions would still warrant impeachment—because suddenly, in addition to serving the American people, our president would also be forced to oblige the will of Ukraine. That’s an abuse of public trust, and it’s reason alone for impeachment, even in the absence of an explicit quid pro quo.
Case Question #5: Is the case against President Trump grounded in hearsay? Is that illegal?
In the days after the whistleblower’s report was released, President Trump’s allies began decrying it as “hearsay.”
Lindsey Graham, in a tweet referenced in Chapter 2, wrote: “In America you can’t even get a parking ticket based on hearsay testimony. But you can impeach a president? I certainly hope not.” Shortly thereafter, President Trump adopted this argument himself, arguing that the whistleblower’s report was all based on second- and thirdhand sources.
This would ordinarily be a strong defense, but there was a big problem: the call summary released by President Trump himself on the day prior to the White House’s declassification of the complaint confirmed the lion’s share of the whistleblower’s allegations. Many of the rest of the whistleblower’s claims have since been verified by statements from Rudy Giuliani and by testimony from members of President Trump’s administration before Congress. And even President Trump has been unable to successfully deny any of the specific accusations in the complaint.
This isn’t like a police officer writing you a ticket for drunk driving based on secondhand information. It’s like being arrested based on the number you blew into a Breathalyzer, the open containers in your car, and your own admission that you were in fact under the influence.
If you’re curious as to the specific evidence confirming the whistleblower’s complaint, you don’t have to take my word for it. The appendix at the end of this book contains not only the whistleblower’s complaint but also the memo of President Trump’s call with Zelensky, as well as the text messages exchanged among top US envoys pursuing Trump’s quid pro quo. Of course, beyond these written materials, we’ve also seen President Trump defend his actions and invite foreign interference in the 2020 election in public—so we don’t exactly need more evidence proving the veracity of the whistleblower’s report.
Case Question #6: Did Hunter and Joe Biden break the law?
By all appearances, Vice President Biden and his son Hunter didn’t break the law. Even Yuriy Lutsenko, the Ukrainian prosecutor who originally claimed that the Bidens were under investigation, has since retracted his accusation. “Hunter Biden did not violate any Ukrainian laws,” he said in a May 2019 interview with Bloomberg News.
As to the accusation that Vice President Biden demanded that Ukraine fire a prosecutor who had been investigating Hunter Biden, Lutsenko said, “At the end of the day, Shokin submitted his own resignation.” The investigation into Burisma, the company whose board Hunter Biden sat on, had been dormant by the time of Shokin’s departure.
And as for US laws, neither the FBI nor the Department of Justice found any reason to charge either Hunter Biden or Vice President Biden.
But, of course, just because something’s legal doesn’t make it right.
Case Question #7: Is what Hunter Biden did wrong?
Absolutely. Hunter Biden had no real experience in the energy sector, which made him wholly unqualified to sit on the board of Burisma. The only logical reason the company could have had for appointing him was his ties to Vice President Biden. This kind of nepotism isn’t only wrong; it is a potential danger to our country, since it makes it easier for foreign powers to buy influence.
The thing is: it’s not illegal. That’s why Hunter Biden didn’t hide his involvement with Burisma. And it’s why President Trump’s children—Ivanka, Don Jr., and Eric—continue to conduct business around the world with impunity. As does President Trump’s son-in-law, Jared Kushner, who works in the White House.
No politician, from either party, should allow a foreign power to conduct this kind of influence peddling with their family members.
End of story.
Case Question #8: Isn’t President Trump allowed to fight corruption?
Of course. But as I discussed in Chapter 2, that’s not what was happening here.
As Senator Romney tweeted, “When the only American citizen President Trump singles out . . . is his political opponent in the midst of the Democratic nomination process, it strains credulity to suggest that it is anything other than politically motivated.” This is especially true because:
When Trump was asked if he’d ever asked a foreign leader to launch a corruption investigation into someone who was not his political opponent, he couldn’t name a single case;
A member of President Trump’s own administration wrote a formal letter to Congress saying Ukraine had been effectively combating corruption, with the express purpose of convincing Congress to send them aid. So it doesn’t make much sense that President Trump would then do a blatant about-face and object to doling out that aid on the basis of corruption;
President Trump did not mention general corruption during his phone call with President Zelensky. Instead, he focused entirely on matters that would help his campaign;
President Trump cut the State Department’s budget for fighting corruption, which wouldn’t make a whole lot of sense if that was genuinely one of his priorities. Indeed, he involved his private attorney, Rudy Giuliani, in all sorts of suspicious interactions instead of letting the State Department handle them;
If President Trump really wanted to combat corruption in Ukraine, he would never have asked President Zelensky to go on television to announce an investigation. Serious law enforcement investigations are done in secret. What Trump wanted would have been a show investigation, designed not to find the truth but to damage Vice President Biden’s reputation. If Trump really cared about fighting corruption, why did he want the investigation publicly announced? It strains credulity to think that this was about corruption, which is presumably why President Trump trotted out a grab bag of other defenses.
Case Question #9: Aren’t the people voting on impeachment biased?
Yes. Everyone deciding whether or not President Trump should be impeached has a political bias—and many have expressed an opinion of his conduct on the record. This is, of course, very different from how a traditional jury is selected. As law professor Charles Black writes: “In an ordinary judicial trial, persons in such a position would of course be disqualified to act, whether as judges or jurors.” But, he notes, “it cannot have been the intention of the Framers that this rule apply in impeachments,” since they wrote the Constitution in such a way that impeachment would be decided by politicians, who are biased by dint of their very positions.
“The remedy,” he concludes, “has to be in the conscience of each senator, who ought to realize the danger and try as far as possible to divest himself of all prejudice.” Black’s point is what I’ve called the Yardstick Rule in this book—the idea that senators must apply a consistent yardstick in determining whether a given offense is impeachable, regardless of the president’s political party.
Thankfully, this investigation is being led by Speaker Pelosi, who has exercised special caution in this case—as she has throughout her career. When many in her party sought to impeach President Trump over the Mueller report, she declined to do so. And back when Democrats were trying to impeach President Bush in 2008 over the Iraq war, she sided against them. She even went across the country on what the New York Times described as “the Why-Haven’t-You-Impeached-the-President Tour.” Across the board, Speaker Pelosi has viewed impeachment as a last resort.
Throughout our history, at moments of great consequence, partisans have been able to put aside their personal views for the good of the country. Just think about Senator Ross during President Johnson’s impeachment. Or think about my frequent collaborator, George Conway, a lifelong conservative, married to one of President Trump’s most important advisers, who has come forward time and again to document and describe the existential threat Trump’s actions pose to our democracy. He’s not the only public figure to break from his party. And it’s my fervent hope that there will be more.
Case Question #10: Doesn’t every politician ask for help from foreign powers? Why is foreign interference so bad anyway? Why is accepting it a high crime?
No, American politicians don’t simply go around asking foreign powers to help them win elections. In fact, as I mentioned in Chapter 2, when President Trump’s phone call with President Zelensky started to raise questions, the New York Times called up 10 former White House chiefs of staff, who worked under Obama, Bush Jr., Clinton, Bush Sr., and Reagan. They asked each of them whether they would have ever even considered working with a foreign power to win an election. Every single one of these chiefs of staff provided a definitive no.
Opposition to foreign interference in our elections is as old as America itself. In the opening pages of this book, I mentioned Washington’s belief that “foreign influence is one of the most baneful foes of republican government,” Adams’s fear that “the danger of foreign influence” would “recur” as “often as elections happen,” and Madison’s belief that we needed impeachment in our Constitution to ensure that no president would “betray his trust to foreign powers.”
In Federalist No. 68, Alexander Hamilton stated his view that the “most deadly adversaries of republican government” would come “chiefly from the desire in foreign powers to gain an improper ascendant in our councils.”
“How could they better gratify this,” he added, “than by raising a creature of their own to the chief magistracy of the Union?”
The reason our founders feared foreign interference was that they knew it had the power to undermine our democracy. Instead of the government reflecting the will of the American people, they worried, it could come to represent the interests of whichever foreign power intervened in a given election. (And, they recognized, foreign interference would be particularly pernicious if it were done in secret, as the Ukraine plot was supposed to be, because the American people would never know they were living under foreign influence—like puppets unaware of their puppet master.)
That’s why our Constitution has so many protections designed to shield us from foreign influence, from the natural-born citizen clause, which states that “no Person except a natural born Citizen . . . shall be eligible to the Office of President,” to the emoluments clause, which states that “no Person holding any Office of Profit or Trust under them . . . shall . . . accept of any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State.”
And, of course, fear of foreign interference is also one of the reasons our Constitution granted Congress the power to impeach a president. As one of our founders, Edmund Randolph, told the Virginia Ratifying Convention, a president “may be impeached” for “receiving emoluments from foreign powers.”
On October 21, 2019, President Trump called this clause in our Constitution, there since 1787, “phony.”
Case Question #11: Is there actually any hope of 67 senators really voting to impeach President Trump?
Before Republicans decided to impeach President Nixon, they were vehemently opposed to the idea of impeaching him. Lawrence Hogan, the first Republican in Congress to announce his support for impeachment, didn’t do so until right before the House Judiciary Committee was set to vote—only two weeks before President Nixon resigned. This stuff moves fast.
Until its final hours, the investigation into Watergate had been highly unpopular with the American public. Even after the Saturday Night Massacre, only 38 percent of Americans supported removing President Nixon from office. But as more citizens began to understand how he had abused his power, public support for impeachment began to increase—and, in turn, so did support for impeachment among Republicans in Congress.
While public support for impeachment never topped 57 percent, Republican senator Barry Goldwater—alongside House Republican leader John Jacob Rhodes and Senate Republican leader Hugh Scott—eventually paid a visit to the White House and told President Nixon that he had no choice but to resign. They did so despite the fact that over 50 percent of Republicans approved of his performance at the time.
This story by no means guarantees that President Trump will meet the same fate, but it is proof that sometimes Congress really does put country before party.
There are, after all, at least some similarities between President Nixon’s impeachment and President Trump’s. Lawrence Hogan, for instance, had a son, who, naturally, he named Larry. Now the governor of Maryland, Larry Hogan, a Republican, has channeled his father’s courage and called for impeachment proceedings against Trump.
Perhaps Congress will follow the lead of a Lawrence Hogan once again.
One More Question
I could have answered hundreds of additional questions about the case against President Trump—from whether tweets are admissible in court as a form of witness intimidation (yes) to why President Trump hired Rudy Giuliani in the first place (who knows?). As I mentioned at the beginning of the chapter, I am happy to answer any of these questions if you send them to @neal_katyal.
But I kept this chapter concise because there’s no need to overcomplicate an open-and-shut case. You know what our Constitution says about impeachment. You know why President Trump’s abuses of trust qualify as high crimes. And now you know how Congress can act to remove him.
Before I conclude this book, though, there’s one more question I still have to address—a question whose answer may well be more important to the future of our country than anything else I’ve discussed:
What will become of our country if we impeach President Trump?
That is the subject of the next, and final, chapter.
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Try to impeach him. Just try it. You will have a spasm of violence in this country, an insurrection, like you’ve never seen. Both sides are heavily armed, my friend. This is not 1974. The people will not stand for impeachment. A politician who votes for it would be endangering their own life.
Roger Stone, President Trump’s longtime adviser, claims he wasn’t “advocating” violence when he said this to a reporter, he was just “predicting” it.
On September 29, 2019, President Trump made a similar claim on his Twitter page. “If the Democrats are successful in removing the President from office,” he wrote, quoting a Fox News guest, “it will cause a Civil War like fracture in this Nation from which our Country will never heal.” This, Trump might argue, was a premonition as well. He didn’t intend to incite a “Civil War like fracture in this Nation.” He simply predicted one.
Trump’s supporters, however, treated his words like a command. As my Georgetown colleague Mary McCord detailed in Lawfare, a national security blog run by law professors, militias around the country believed President Trump was calling them to action with his tweet. Oath Keepers, a far-right armed organization, told its 24,000 followers that Trump’s tweet brought our country to “the verge of a HOT civil war.”
“This is the truth,” its members wrote. “We ARE on the verge of a HOT civil war. Like in 1859. That’s where we are. And the Right has ZERO trust or respect for anything the left is doing. We see THEM as illegitimate too.”
This wasn’t necessarily an empty threat. According to its website, Oath Keepers has trained Americans “in as many states as possible” to “serve as the local militia” if they are “called upon by President Trump to serve the nation.” And, by all appearances, they own the guns to do it.
But we don’t even need another Civil War for President Trump’s impeachment to split our country at its seams. As Jelani Cobb wrote in The New Yorker, “The dark portent is not that Trump will inspire a reenactment of the central conflicts of America’s past. It’s that he will author a novel catastrophe all his own.”
“Only When It Is Dark Enough”
This doesn’t have to be our fate.
Yes, we are living through one of the darkest moments in the history of our country—and President Trump’s impeachment could very well tear our country apart. Trump’s voters could be left feeling that their voices have been shut out of our democracy. Trump’s opponents could be left wondering if they will be the subjects of violence. Our house could be divided until it can no longer stand.
Or impeachment could bring out the best of America. As Martin Luther King, Jr., said in Memphis, Tennessee, on the eve of his assassination, “Only when it is dark enough can you see the stars.” And despite everything we face, I believe we can get there.
Because I believe America is better than this moment. I believe our sense of weary resignation can be replaced with one of boundless resolve, and that while it’s certain to be contentious, impeachment can serve as a fresh start for our nation. And I believe we are ready to move past the division, the violence, and the toxicity in our politics—so we can get back to work building a union that’s a little more perfect tomorrow than it is today.
But we can only realize this dream if all of us—Democrats and Republicans and Americans who couldn’t care less about politics—come together not only to protect our country from the kind of devastation Stone and Trump have envisaged taking place if President Trump is impeached, but also to strengthen our institutions so our democracy is never vulnerable to an attack like this again.
And the key to getting there is understanding that this impeachment is not about politics.
That’s what makes the Ukraine case different from past inquiries—like the Starr report. This is one where Democrats can honestly say, without a shadow of a doubt, that they would have impeached a president of their own party for this behavior. And Republicans know in their hearts that they would have impeached a Democrat for an abuse of power like this a long time ago as well. The Yardstick Rule, in other words, leads Democrats and Republicans alike to the same verdict: guilty.
In the preceding pages I have explained why our laws and our history, from 1787 to the present day, have left Congress with no other choice, given what President Trump has already admitted doing and what he says he wants to do again. And I fervently believe that the House, and then the Senate, will do the right thing.
But then what? What comes next? If we impeach President Trump, what reforms can we implement to try to prevent this from happening again?
The reality is President Trump has ignored regulations and laws since he first descended the escalator at Trump Tower, so I cannot promise that he would have behaved any differently if the laws had been different. But I can guarantee that the following policies would have made it easier to hold him accountable for his misdeeds. And while this is far from a comprehensive list, I hope it’s a helpful start.
Reform #1: Campaign Finance
When officials at the Department of Justice were asked why they didn’t investigate President Trump’s phone call with President Zelensky after receiving the whistleblower’s report, they blamed campaign finance laws—which state that a contribution from a foreign power is illegal only if it’s a “thing of value.” And because they couldn’t place a direct value on the Ukrainian help, the DOJ tried to quietly close the investigation, hoping no one would find out about it.
Let’s assume the DOJ’s decision was in fact based on campaign finance laws rather than on a self-serving directive from President Trump or Attorney General Barr. Even then, the decision would have made no sense, because under existing law, accepting or soliciting any foreign contribution to a campaign with a value of $2,000 or more is considered a misdemeanor—while accepting any foreign contribution with a value of at least $25,000 is considered a felony. And clearly, an investigation into your political rival by a foreign government is worth far more than $2,000, or $25,000, to a campaign. After all, campaigns spend millions of dollars on negative advertisements, which could never be even nearly as effective as a publicly announced investigation by a foreign power.
What’s more, our Federal Election Commission is already on the record saying that donations don’t have to come in the form of cash for them to count as “things of value.” As its chairman, Ellen Weintraub, wrote two days after the impeachment inquiry was opened: “The Commission has recognized the ‘broad scope’ of the foreign national contribution prohibition and found that even when the value of a good or service ‘may be nominal or difficult to ascertain,’ such contributions are nevertheless banned.” In other words, just because President Trump didn’t ask Ukraine to write him a check, under FEC guidelines he was still requesting that President Zelensky provide him with a “thing of value.”
Elaborating on this point, Weintraub later said, “The law is pretty clear: it’s absolutely illegal for anyone to solicit, accept, or receive anything of value from a foreign national in connection with any election in the United States.”
“Solicit,” of course, being the key word.
The president’s lawyer Jay Sekulow, on the other hand, went on TV to claim that Special Counsel Mueller had found that foreign campaign help wasn’t a “thing of value.” When I heard him say that, I found it bizarre, as I didn’t recall reading that in the Mueller report. Turns out, Mueller said the opposite. “Candidate-related opposition research given to a campaign for the purpose of influencing an election could constitute a contribution to which the foreign-source ban could apply,” Mueller wrote. And that makes sense, as up until President Trump was elected, the Justice Department ruled that all sorts of things—even sexual relationships—count as “things of value.”
This is all to say that President Trump’s request to President Zelensky was a clear campaign finance violation under existing laws—but to prevent the DOJ from making a similar ruling in the future, Congress should more clearly define a “thing of value” to include any and all coordination with a foreign power. We shouldn’t really need this, in the sense that this is already what current law requires. But in the wake of the absurd DOJ position that help from Ukraine wasn’t a “thing of value” because it could not be quantified (and also in the wake of Mueller grappling with the complexities of this issue in his final report), Congress needs to step in and clarify that a “thing of value” does not need to be quantifiable at a specific monetary value. That way, if a future candidate less blatantly (but still dangerously) solicits assistance from a foreign power, they can still be held accountable.
Reform #2: Tax Returns
This one is simple. All presidents and presidential candidates should have to release their tax returns well in advance of an election, because the public has a right to know whether their commander in chief is in debt to a foreign power.
Congress should pass a law requiring it.
Reform #3: The Special Counsel Regulations
Special Counsel Mueller’s investigation is only indirectly related to the Ukraine inquiry, and as I explain in Chapters 3 and 4, I do not believe Congress should focus its case on Mueller’s findings. Even if Trump and his campaign had no dealings with Russia in 2016, I would absolutely still advocate for President Trump being removed from office, solely on the basis of his conduct as president with respect to Ukraine.
That said, Mueller’s investigation looms large over these impeachment proceedings, because some Americans have been led by Trump to believe that Mueller conducted a witch hunt, and as a result, they are disinclined to believe the findings of any investigation into the president’s conduct. A large part of the skepticism borne in the wake of Mueller’s report can be traced to the highly misleading and inaccurate summary of the report provided by Attorney General Barr, who didn’t let the public see the full report for many weeks.
Shockingly, Barr’s summary omitted Mueller’s most important point: that his decision on whether to charge or exonerate President Trump for his 10 instances of obstruction of justice rested not on whether President Trump actually did in fact obstruct justice but on the DOJ memos arguing that a sitting president cannot be criminally indicted. In other words, Mueller didn’t intend to clear President Trump of all wrongdoing. He simply meant to leave the decision of whether to charge him up to Congress—a point Attorney General Barr never communicated to the American people.
Part of the blame here, of course, rests with Mueller. By failing to speak up when Attorney General Barr distorted the findings of his report, he prevented the American people from learning that Barr’s summary was misleading until public opinion had already been formed and skepticism about investigations into the president (like the Ukraine probe) had already been solidified. And while Special Counsel Mueller did express concerns to the attorney general in private, the public didn’t find out about it until it was too late.
That’s why we need to rewrite the special counsel regulations, so what happened with Mueller’s report can never happen again.
In 1998 and 1999, as a young Justice Department lawyer during the Ken Starr investigations, I had the privilege of drafting the regulations that replaced the Independent Counsel Act (which gave Ken Starr his power) and have been used to govern the special counsel investigations that have taken place since—including the Mueller investigation. By and large, I believe these regulations have been effective, insofar as they’ve put in place a clear procedure by which the executive branch can conduct an unbiased investigation into the president of the United States (or another high-ranking public official). They’ve provided accountability and transparency into what would otherwise be closed and buried investigations; and the regulations are the reason the DOJ was forced to share the results of the Mueller investigation with Congress, including with the minority party. The Mueller probe wasn’t toothless because of the special counsel regulations, but because of the DOJ opinions that prevented the Department of Justice from indicting a sitting president.
In a few pages I’ll explain why I believe these DOJ opinions need to be reviewed—and partially reversed. But there are other steps we can take to build even more transparency into special counsel investigations.
The central challenge we face is ensuring that the public has access to the findings of the special counsel’s report without its first being filtered by a presidential appointee like the attorney general of the United States. This is one of the oldest questions in government and can be traced back at least to the Roman poet and satirist Juvenal: Quis custodiet ipsos custodes? Who will guard the guards?
How, in other words, can we ensure that the executive branch can investigate itself without fear of intervention—direct or vicarious—from the president? Especially since Article II of the Constitution specifically puts the executive branch in charge of all federal investigations, meaning the process can’t be outsourced to or controlled by Congress?
The answer lies in writing specific special counsel regulations for investigations of the commander in chief, mandating release of the full (unclassified) report to Congress before the attorney general can provide his spin in the form of a summary. This would ensure that coverage is based on the content of the report itself rather than on the self-serving “summary” by the president’s appointees.
And even before the report is turned in, the regulations should require that if the attorney general were to interfere in any way with a special counsel’s investigation, the report would be sent immediately and directly to the House and Senate Judiciary Committees. A special select committee of trusted committee members could then be used to hear such information in sensitive cases (perhaps the Republicans could pick three Democrats, and vice versa). The logistics can be determined later, but Trump’s DOJ showed why we can’t allow decisions surrounding special counsel reports to be made solely by appointees of the president without some kind of possibility for independent review.
We also certainly shouldn’t allow the president to dodge being interviewed during special counsel investigations altogether, as President Trump did. This is why the Department of Justice should implement a regulation mandating that if the president refuses to speak to a special counsel investigating him, he will trigger a referral to Congress, where all options, including impeachment, will be on the table. This will help ensure that the president has an incentive to cooperate.
Reform #4: Indictment
As I’ve discussed, the Justice Department has two memos that say a sitting president cannot be indicted. But where does that leave us? As Walter Dellinger, another former acting solicitor general, once asked, “What does the nation do if it turns out that a president of the United States has committed serious crimes that a prosecutor can prove beyond a reasonable doubt?” Dellinger’s answer was horrifying. “One possible resolution,” he said, “would be to offer a plea bargain in which the commander in chief agreed to resign the presidency in exchange for utmost leniency. Perversely, the more financially corrupt or psychologically unstable the White House occupant, the greater his or her bargaining power: Only if you let my client go scot-free, a president’s lawyers could argue, will you be allowed to pry the nuclear codes from his hands.”
One of the reasons presidents have so much leverage is the statute of limitations, which states that someone can be convicted of a crime only if charges are brought within a certain window of the offense being committed. All Americans have this legal defense, but presidents have a unique ability to take advantage of it because they are barred from being prosecuted while in office, so by the time they leave, the statute of limitations on their conduct has often already expired. This means that instead of being inclined to resign, corrupt presidents have a warped incentive to stay in office for as long as possible. That doesn’t make any sense. We want presidents to run for reelection to help the country, not to help themselves.
There’s a clear solution to this challenge—one that maintains much of the rationale for why a sitting president cannot be indicted—and it revolves around Dellinger’s distinction between the two big phases of the criminal process: indictment and trial. There are lots of good reasons, as the Justice Department memos outline, that a sitting president cannot be forced to stand trial while in office. As Dellinger notes, the distraction could be overwhelming; and in general we want our presidents to focus on doing the nation’s work. But what about indictment? Why can’t a president even be formally accused?
Turns out the Justice Department memos don’t really offer an answer; instead they lump accusation and trial together into one ball of wax. But these are two fundamentally different processes, and the DOJ could rewrite its rules to allow a president to be indicted even if he couldn’t be tried. This small change would make a big difference, because it would extend the statute of limitations on the president’s crimes, and it would also empower a future special counsel to take steps to indict instead of risking what happened to Mueller, when the president’s defenders spun the report as a nothingburger.
I’m heartened by the fact that not only does Clinton’s acting solicitor general, Walter Dellinger, believe we should allow the DOJ to indict the president, but so too does President George W. Bush’s solicitor general, Ted Olson, who is a fervent believer in executive power. This should provide all of us with hope that after Trump’s presidency we can find a bipartisan consensus around the idea that no one should be above the law—including the president of the United States.
Reform #5: Recusal Rules
When Attorney General Jeff Sessions recused himself from the Russia investigation, President Trump threatened to fire him and asked him to “unrecuse” himself. But as a subject of the investigation, Sessions had a moral and professional obligation to step aside. That’s what every Justice Department official I know, from Republican and Democratic administrations, has always done—followed the advice of career ethics professionals and recused themselves if they were worried about a conflict of interest. That is, every Justice Department official until Attorney General Barr.
Since being appointed attorney general, William Barr has repeatedly refused to step aside from investigations that directly relate to him. This includes the Mueller probe, about which Barr sent President Trump a memo before becoming attorney general; and it includes the Ukraine investigation, in which he is directly implicated by both the whistleblower complaint and the “transcript.” In fact, his Justice Department went as far as to suppress the complaint on the basis of a dubious reading of the campaign finance law, with Attorney General Barr in charge.
This is a clear case of the fox guarding the henhouse, which is why one of the leading bar associations in the nation, the New York City Bar Association, took the extraordinary step of criticizing Barr for not recusing, saying that “he should resign or, failing that, be subject to sanctions, including possible removal, by Congress.”
There is a better way. The Justice Department already has a protocol for circumstances like these, in which Justice Management Division ethicists are supposed to make a recommendation on whether DOJ officials should recuse themselves from a case. The problem is that these decisions appear to have been ignored repeatedly over the course of the Trump presidency.
In the future, if the advice of the Justice Management Division ethicists is disregarded by an official in the DOJ, their decision should trigger a report to the House and Senate Judiciary Committee chair and ranking member (who is of the minority party). That report can be kept secret, of course, but there must be an opportunity for both political parties to be told of a grave and unusual situation in which a Justice Department official is participating in a matter over the objections of DOJ ethicists.
Reform #6: End White House Interference in Criminal Prosecutions
When I was a 28-year-old at the Justice Department, one of my first assignments was to think through the relationship between the White House and the DOJ. It’s a fraught one. The Justice Department’s leadership is appointed by the president, but at the same time, the DOJ is made up of lawyers who are supposed to be committed to justice, regardless of what the occupant of the White House may want.
For a long time, the White House and the DOJ have had a protocol in terms of communication about criminal cases. Some of the details vary a bit from one administration to the next, but the basic idea is the president should interfere with DOJ investigations as infrequently as possible. This is done both to ensure that criminal prosecutions aren’t driven by politics and to avoid giving defendants an argument that they were selectively targeted and that their rights were violated by politicizing the criminal process. Indeed, I know firsthand that during the Obama Administration, the idea of the president mentioning anything about a criminal prosecution was virtually verboten, and I very much suspect that this was the protocol in prior Republican administrations as well.
To be sure, there are times when the president or his close advisers need to be informed about criminal matters. If, for instance, the DOJ were going to levy charges against a foreign diplomat for being a spy and risk a major diplomatic rupture, or if the DOJ were going to prosecute a major company and throw our economy into a spiral, the president of the United States should of course know about that in advance. That way, the president can prepare for the diplomatic rupture or financial catastrophe that might result from the DOJ’s decision.
But President Trump has revealed the dangers of keeping the president abreast of the DOJ’s every move. He has thoroughly politicized law enforcement operations in a way that used to be a hypothetical in my law school classroom but is now our reality.
The risk here is the destruction of the rule of law, because if a president can open and shut DOJ investigations at will, letting his friends go and pursuing his enemies with the awesome force of a federal prosecution, then the DOJ will become a political tool instead of a law enforcement agency. And we know that President Trump is willing to do this, as his few acts of clemency have included political allies like Sheriff Joe Arpaio and Dinesh D’Souza. But at least pardons are done openly, since the president can’t secretly pardon folks. By contrast, he can order the DOJ to quietly drop an investigation—as the DOJ decided to do with its inquiry into the whistleblower’s complaint. (Whether or not President Trump was involved in that decision is not yet known.)
So what to do? I don’t think it is realistic to bar the president from getting information about ongoing criminal investigations. If Congress passed such a law, it would be unconstitutional, because Article II of the Constitution vests the prosecution power in the executive branch and this would be viewed as an interference with it, at least by the current Supreme Court. And if the president voluntarily bound himself to a policy to bar giving himself such information, it could risk hurting our government, too, because as I’ve said, sometimes the president does need to know about an impending criminal prosecution.
Here we can take a lesson from the regulations governing special counsel investigations. If the president ever interferes with a criminal investigation, his doing so should trigger an immediate reporting requirement to the chairman and ranking member of the House and Senate Judiciary Committees. Obviously such a scheme has risks, since Congress, a political body, generally shouldn’t have a role in criminal investigations. But those risks are likely eclipsed by the risk of giving future presidents the untrammeled and politicized prosecution power that Trump has employed during his time in office.
Reform #7: Congressional Investigations
Right now, only members of the majority party in the House of Representatives can launch investigations. To understand the significance of this, one only needs to picture what would have happened if Democrats had not won the House in 2018. We likely would never have found out about the whistleblower’s report or what Trump did to pressure Ukraine for personal and political gain.
Our ability to hold a president accountable should not depend on the composition of Congress, because if a Democratic president abuses his power, Republicans should be able to investigate his conduct even if they don’t have 218 seats in the House. And vice versa. That’s why Congress should revise its rules to allow investigations to be launched by the party that’s in the minority as well as the one that’s in the majority.
Mere Parchment
These legislative and regulatory changes would all make a difference—but in our democracy, the only reliable check we have on our president is the people. Our founders understood that. In Federalist No. 48, James Madison, who perhaps more than anyone else is responsible for our Constitution, wrote that our laws are mere “parchment barriers.”
Our Constitution was designed to hold a president like Donald Trump accountable. He has wielded the powers of the presidency for the benefit of himself instead of for the benefit of the American people. He has undermined the integrity of our elections—and, in the process, jeopardized our national security by leaving us vulnerable to blackmail. He has obstructed justice into the investigations of his conduct, adopting an unconstitutional view of executive power. And he has promised to do it all again. Indeed, he is doing it all again.
These are the very high crimes our founders imagined when they decided to include impeachment in the Constitution. But President Trump will not be impeached by Article I, Section 4; or by Article 1, Section 3; or by Article 1, Section 9. Those words are mere parchment. President Trump will be impeached by human beings—members of Congress who are no different from you and me; who are as frightened of their decision as Barbara Jordan and Walter Flowers and Paul Sarbanes were when they voted to remove President Nixon; who want to do what is best for our country but might not know how.
Members of Congress are human beings—as brave, as flawed, as brilliant, and as limited as each and every one of us—who will not find the right answer on their own. They need you to fill them with the courage they need to get there. So call your representatives, show up at their offices, and demand that they fulfill their constitutional duty. But don’t stop there. Ask your neighbors to come with you; hand them your copy of this book; tell them why our democracy is counting on their leadership. Call your family members, even if their thoughts on politics make your turkey taste a little worse every Thanksgiving. Especially if they do. Listen to them—really listen to them—so you can understand where they’re coming from, and then explain to them why you disagree.
This isn’t about impeaching a president. This is about coming together around our shared belief that no one is above the law—and making sure we are never vulnerable to this kind of division again. This is about not only holding out America’s motto as a goal to which we aspire but working every day to make it a reality.
E pluribus unum.
Out of many, one.
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Appendix
This appendix includes several of the documents that are core to the case against President Trump. They include the whistleblower complaint, the White House summary of Trump’s call with President Zelensky of Ukraine, the texts Ambassador Volker divulged, and the letter President Trump’s lawyer sent to Congress, claiming unprecedented executive power.
For digital access to these documents, you can head over to www.nealkatyal.com. And as more evidence is published, we will be sure to include it there as well.
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