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Introduction
A CORPORATE POLITICAL AGENDA FOR THE TWENTY-FIRST CENTURY
In January 2015, Tennessee’s Republican governor, Bill Haslam, unveiled a proposal to expand his state’s Medicaid program to provide health insurance to two hundred thousand low-income residents. At the time, Haslam was at the peak of his power: he had just won reelection with 70 percent of the vote and had been named to head the Republican Governors Association. Haslam insisted that his plan was “not Obamacare”; indeed, he had gained concessions from the Obama administration allowing him to write conservative requirements into the program. His Republican colleagues—who controlled both houses of the legislature—supported his proposal, based partly on polling showing widespread voter approval. And yet none of this was enough.
An advocacy group funded by the billionaire Koch brothers, Americans for Prosperity (AFP), sent field organizers into the state, ran weeks of advertising, and staged demonstrations insisting that any Medicaid expansion whatsoever amounted to “a vote for Obamacare.” Republican caucus chair Glen Casada termed AFP’s campaign “politics of intimidation.” But it worked; the governor’s bill was defeated. Declaring victory, an AFP spokesman warned that “other governors [should] look at Tennessee as an example.”1
The Tennessee experience raises important questions about American politics and the forces that shape Americans’ economic lives. How could an outside advocacy group overturn the will of elected officials and their constituents? What led a corporate-backed group to undermine its Republican allies? Why would the Koch brothers, whose primary interests are in the oil industry, care enough about Medicaid to bankroll this type of campaign? And finally, if corporate lobbies have the power to do what they did in Tennessee, what else could they do? In what other ways might they be trying to rewrite the rules that govern our economy?
In answering these questions, this book aims to show how America’s most powerful corporate lobbies are working to remake the country’s economy in ways that will affect all Americans profoundly—and yet are largely invisible to most of us. Understanding these forces’ legislative agenda is essential to comprehending America’s current political and economic trajectory. Because this agenda has been enacted in state legislatures rather than the U.S. Congress, it is state-level initiatives that form the subject of this book.
The United States is an economy in decline, with an increasing number of Americans unable to support their families at a minimally decent standard of living. In just three years, the post-2008 Great Recession erased two decades of growth in average household income. But the larger concern is a longer-term trend: the dismantling of the New Deal policies that created a booming middle class for several decades in the mid-twentieth century. In the new economy, decline—gradual but relentless—has become the new normal for an increasing share of the country.
This is reflected in rising economic inequality over the past four decades. Income and wealth have become increasingly concentrated, while tens of millions of Americans find themselves unable to attain the standard of living reached by comparable workers a generation or two earlier. The economy has been slowly restructured along lines that steer the bulk of gains into the hands of investors and upper management. For the past fifty years, the share of national income that goes to employees—rather than investors—has been steadily shrinking; by 2010, labor’s share had reached the lowest point ever recorded.2
The most common explanations for these trends focus on globalization or technology, both of which have indeed contributed to rising inequality. What this book demonstrates, however, is that growing inequality and increased hardship for American workers are also the result of an intentional policy agenda pursued by the largest and most powerful lobbies in the country—those representing the nation’s biggest corporations. In fact, that agenda has broadened rapidly, and been pursued with ever shaper ambition, in just the past few years.
The Supreme Court’s 2010 Citizens United decision ushered in a new legislative era, shaped by the impact of unlimited corporate spending on politics.3 That fall’s elections were the first conducted under the new rules, and they brought dramatic change. Eleven state governments switched from Democratic or divided control to unified Republican control of the governorship and both houses of the legislature. Since these lawmakers took office in early 2011, the United States has seen an unprecedented wave of legislation aimed at lowering labor standards and slashing public services.
The best-known effort came in Wisconsin, where the newly elected Republican governor, Scott Walker, pushed through legislation that effectively eliminated the right to collective bargaining for his state’s 175,000 public employees.4 Yet what happened in Wisconsin was part of a much broader pattern. In the five years following Citizens United, bills restricting public employees’ collective-bargaining rights were adopted in fifteen states.5 In the same period, twelve states passed laws restricting the minimum wage, four eased limits on child labor, and nineteen imposed new caps on unemployment benefits.6
Many of these bills have been the subject of intensive reporting and debate. For the most part, however, journalists and scholars have focused on one or two specific bills, treating them as the product of local politics or a response to local economic conditions. This book, by contrast, identifies and assesses the corporate economic policy agenda as a whole. It provides the first comprehensive analysis of the goals of America’s most powerful lobbies as they have been pursued in the fifty state legislatures in the years following Citizens United. The book thus also provides a context for making sense of federal legislative debates under the Trump administration, as the corporate lobbies seek to advance the same agenda in the halls of Congress.
At the heart of this activism are the country’s premier business lobbies—the Chamber of Commerce, the National Association of Manufacturers (NAM), and the National Federation of Independent Business (NFIB)—along with the AFP and industry-specific groups such as the National Grocers Association and National Restaurant Association. I have tracked all bills that were enacted with the support of one or more of these organizations, in all fifty states, across a wide range of labor, employment, and economic policy issues. This includes not only restrictions on public- and private-sector unions but also legislation regarding the minimum wage, child labor, wage theft, tipped employees, construction wages, occupational safety, job discrimination, employee misclassification, overtime pay, unemployment insurance, budgetary retrenchment, and privatization of public services. In all, this book provides a comprehensive account of corporate political action on thirty separate but interrelated aspects of policy governing labor, employment, and public services.
When we examine this full range of legislation, certain things come into focus that are impossible to see when analyzing any particular bill. For starters, there is the sheer similarity of the legislation—nearly identical bills introduced in cookie-cutter fashion in states across the country. This highlights the extent to which state politics has become nationalized, with different states’ legislation originating from a common source in national advocacy organizations.
Moreover, the corporate vision itself becomes clearer when all its components are brought together. For example, when lobbyists argue in one state against linking the minimum wage to the rate of inflation, the debate may seem to revolve around the pros and cons of indexing. But when one sees the same lobbyists working elsewhere to abolish the minimum wage outright, to lower construction wages, to expand the use of teenage labor, or to force the unemployed to take lower-wage jobs, the local fight about indexing becomes just one feature of a larger tableau.
This book’s purpose is to reproduce that tableau. By synthesizing corporate lobbying efforts across diverse issues and all fifty states, it is possible to show the sum, not just the parts, of a cohesive strategic agenda—and thus to see how America’s most powerful forces are seeking to reshape its economy, society, and politics.
The Rise of the One Percent Economy
In absolute terms—and certainly relative to much of the world—plenty of America’s 320 million people are doing well. However, what was once a widespread and realistic ambition—not to be rich, but to live a good life, free of economic anxiety, and to be able to provide one’s children with opportunities for advancement—has become unachievable for most.
What has changed is the diversion of a growing share of income and wealth into the hands of those who already have the most. America’s golden age—the three decades following the Second World War—was a time of broadly shared prosperity. The country still cycled through good times and bad, but when the economy grew, most people benefited. In the three decades from 1947 to 1979, every segment of the population gained ground, but income growth was actually faster for the poorest households than for the richest. Although the rich grew richer, the country grew slightly more equal. Since then, exactly the opposite pattern has taken hold. For more than three decades, income has been radically skewed toward the wealthiest, with 40 percent of U.S. households experiencing stagnant or falling earnings (figure I.1).7
Underlying the growth in inequality is a breakdown in the relationship between productivity and wages. When workers produce more output per hour—whether through greater effort, better organization, new technology, or higher education—corporate profits grow and real wage increases become possible. For the first three postwar decades, when productivity improved, everyone gained. Indeed, average wage increases tracked productivity almost exactly: from 1948 to 1973, productivity increased by 96.7 percent, and hourly compensation for production and nonsupervisory workers (80 percent of the workforce) rose by 91.3 percent. Over the past forty years, however, productivity has been divorced from wages, as shown in figure I.2. From 1973 to 2013, productivity increased by 74.4 percent, but employee compensation grew by only 9.2 percent.8 We now inhabit an economy where, for many millions of Americans, it is possible to work both harder and smarter and still not get ahead.
FIGURE I.1. Real family income growth, 1947–2012.
Source: Colin Gordon, “Growing Together, Growing Apart,” Working Economics Blog, Economic Policy Institute, October 4, 2013, http://www.epi.org/blog/growing-growing.
With employees no longer able to secure their share of productivity gains, Americans’ standard of living has slowly deteriorated. Particularly in the two-thirds of the labor market where jobs do not require a college degree, “family-wage” jobs have grown ever scarcer. Nine of the ten occupations projected to add the most jobs in the coming decade are low-wage, with an average salary exactly equal to the poverty threshold for a family of four.9 The past four decades have been particularly hard on men. From 1979 to 2014, real wages declined for the bottom 60 percent of male workers—meaning that seventy million men in 2014 were working for less than their fathers or grandfathers earned.10 The total income of American families has done better, increasing slightly over this period.11 But this was made possible only by a dramatic increase in the number of hours that parents—particularly women—spent at work. As a result, the average middle-class family now works 280 hours per year—the equivalent of seven additional weeks of full-time work—more than they would have in 1979.12
FIGURE I.2. Productivity and hourly compensation of production and non-supervisory workers, 1948–2013.
Source: Analysis of data from U.S. Bureau of Labor Statistics and Bureau of Economic Analysis. Data are for wages and benefits of production/nonsupervisory workers in the private sector and net productivity of the entire economy. Net productivity is the growth of output of goods and services less depreciation per hour. Reproduced from Larry Mishel, Elise Gould, and Josh Bivens, “Wage Stagnation in Nine Charts,” Economic Policy Institute, January 6, 2015, http://www.epi.org/files/2013/wage-stagnation-in-nine-charts.pdf.
The erosion of the labor market has put an increasing number of people at risk of poverty. In any given year, one in seven Americans lives below the official poverty line. But the number living close to the edge is much greater: fully 40 percent of American adults will spend at least one year in poverty during their prime working years.13 For the first time in fifty years, in 2013 a majority of students in American public schools lived in low-income families.14 Most disturbing of all, for some of the population, life has been getting shorter. White people still live longer than blacks in America, but because they had greater access to living-wage jobs in midcentury, they also had the most to lose, not only in economic terms but also, it appears, in terms of physical well-being. From 1990 to 2008, life expectancy for white American women without a high school diploma fell by five years and that of men by three years. The exact cause of shrinking life spans is not known, but researchers speculate that it may reflect the growing number of adults without health insurance during this period.15
Even for middle-class families with growing incomes, these gains are often insufficient to offset dramatic price increases for the core components—education, health care, and retirement security—that traditionally define a middle-class lifestyle. The average cost of family health insurance, for example, increased by more than 80 percent over the past ten years.16 Thus, even for those whose earnings have improved modestly, the goals of sending one’s children to college and not having to worry about poverty in old age have become increasingly difficult to square.
The economic decline experienced by America’s working- and middle-class families is only one side of the story. The other side is skyrocketing wealth for those at the top—even after the 2008 crisis. For the first time ever, in 2012 more than half of all income in America went to the richest 10 percent of the population, a degree of inequality surpassing even that of the late 1920s.17 While the net worth of the bottom half of households evaporated in 2011–14, that of the richest 1 percent grew by an average of $5 million per family.18 Indeed, one historian of oligarchy notes that the richest four hundred individuals in the United States now exercise a degree of influence over society comparable to that of the rulers of ancient Rome.19
Growing economic inequality has, in turn, created increased political inequality. While business has always enjoyed outsized political influence, its voice has grown even more dominant in recent years. Elections for public office have become dramatically more expensive, rendering politicians all the more dependent on those with the resources to fund their campaigns.20 The increasing concentration of wealth has produced a growing class of megadonors prepared to spend enormous sums to influence outcomes. And finally, the progressive loosening of campaign finance regulations—culminating in the Citizens United decision—has enabled corporations and the wealthy to spend unlimited amounts on elections, and to do so secretly. The intersection of these three factors has dramatically increased the political influence of those at the top of the economy.
At the federal level, the domination of campaigns by a handful of megadonors has been so sudden—more than 60 percent of all personal campaign contributions in 2012 came from less than 0.5 percent of the population—as to render former superstars suddenly obsolete.21 In his 2000 and 2004 elections, George W. Bush built what was heralded at the time as the most powerful fund-raising machine in American political history, constructed around teams of bundlers dubbed “Pioneers,” who each committed to raise $100,000 from his or her circle of friends. This elite fund-raising corps was showered with appreciation, including twenty-four ambassadorships and two cabinet posts. By the time Bush’s younger brother began his own presidential campaign, however, the Pioneers had become too small to matter. One businesswoman who had raised $1 million for the 2004 Bush reelection campaign complained in the spring of 2015 that none of the presidential candidates had contacted her. “They are only going to people who are multi-millionaires and billionaires…. [T]he people I talk to … just don’t count anymore.”22
So, too, political spending was heavily tilted toward corporations long before Citizens United; on average, from 2000 to 2010, business typically outspent labor unions by ten to one in federal elections.23 In theory, Citizens United allowed for unlimited spending by both corporations and unions. In reality, however, the resource imbalance between these groups is so extreme as to render the comparison meaningless. The annual revenue of Fortune 500 companies alone is 350 times that of the labor movement.24 By 2010, unions had already reached their limit of possible spending, with the AFL-CIO forced to cut its political advertising budget and limit itself to “incumbency protection,” rather than competing for open seats.25
Corporate spending, by contrast, grew dramatically. Advocacy organizations spent just over $140 million on the presidential and congressional elections in 2008. Four years later, advocacy organizations spent $1 billion on federal elections, the great bulk of it from businesspeople and corporate organizations.26 Both the U.S. Chamber of Commerce and the Club for Growth more than doubled their spending from 2008 to 2012. In addition, a slew of new corporate-funded advocacy organizations appeared during this period. Taken together, spending by the major corporate-funded groups was more than six times higher in 2012 than in 2008.27
In addition to the overall increase in spending, the 2010 elections marked the beginning of a fundamental shift in control of electoral politics. As recently as 2008, a team of political scientists at George Washington University, James Madison University and the University of California published The Party Decides, a sophisticated account of political parties’ controlling role in the selection of presidential nominees.28 But this analysis has quickly become outdated. In 2016, both the Donald Trump and Bernie Sanders campaigns challenged the role of party elites, with the GOP leadership rendered nearly powerless in the face of Trump’s offensive. In down-ballot races, however, the power of party officials has been supplanted not by insurgent candidate campaigns but by private, corporate-funded advocacy groups. For many longtime donors, the ability to contribute secretly to private organizations offers strong incentive to eschew regular campaign contributions. Furthermore, such organizations can do things that parties and candidates cannot. By law, for example, candidates and parties are prohibited from “coordinating” with outside groups, which forces campaigns to operate in the dark regarding the timing, location, and volume of allied activity. In 2010, the GOP found a solution to this problem: the campaign’s own advertising plans, previously treated as a closely guarded secret, would now be publicly distributed. Knowing the campaign’s planned advertising buys, the outside groups could then freely coordinate a plan to supplement this effort without fear of duplication. The political director for Karl Rove’s American Crossroads organization explained that “the [party] committees … make their [advertising] buys earlier…. That research then helps us on the outside have some sense of where to go.”29 The combination of campaign insiders and outside operatives thus effectively defeated the ban on coordination—but it is now the outside groups, not party officials, who are in position to drive the coordinated strategy.
Beyond advertising, the new private groups have taken on a growing array of responsibilities that had previously been the exclusive preserve of political parties. When Rove launched American Crossroads/Crossroads Grassroots Policy Strategies—just months after the Citizens United decision—its declared purpose included much of what had previously constituted core GOP activities. Rove’s group would “research, test, educate, and galvanize citizens on high-resonance issues affecting the government and economy … shape citizen attitudes with hard-hitting issue advocacy, and … build a national grassroots network of center-right supporters who respond to our issue agenda and mobilize them to advocate effectively for policy change … [using] list exchanges [and] micro-targeting techniques.”30 While Rove’s operation worked on list building, messaging, and communications, others were focused closer to the ground. Americans for Prosperity and FreedomWorks built their own field organizations—identifying local community leaders, recruiting and training thousands of volunteers, and running sophisticated voter-contact campaigns. In 2010, the Kochs financed three separate multicity bus tours; the “Spending Revolt” tour alone sponsored nearly 140 rallies, each featuring a GOP candidate and local Tea Party leader.31 In 2012, Mitt Romney’s single largest phone-banking operation was run by AFP.32 A Koch-funded organization now has joint control over the Republican Party’s electronic voter file—the heart of any field campaign. And in preparation for the 2016 elections, the Kochs established their own candidate-recruitment firm, as well as dedicated field organizations aimed at Latino voters, veterans, and millennials.33
Thus, it is not simply that politicians have become more dependent on corporate campaign contributions. Rather, the very machinery of elections has increasingly shifted from party to private hands. It is this—the capacity to develop, poll-test, and air advertisements; to recruit, train, and deploy local volunteers; and to tap sophisticated databases to mobilize sympathetic activists on specific issues—that enabled Americans for Prosperity to beat a unified Republican party in Tennessee. The political scientists Theda Skocpol and Alexander Hertel-Fernandez write that “by the mid-1990s, the Chamber of Commerce”—along with NAM and NFIB—was simply “an adjunct of the GOP.”34 If this was true twenty years ago, it is no longer. Corporate efforts to exert greater control over policy decisions have been building for decades. But it has now become impossible to portray the party itself as the prime determinant of electoral and legislative outcomes: in a post–Citizens United world, the relationship between parties and “their” outside supporters has been turned on its head.
Corporate Lobbies and the Conservative Base
Since the emergence in 2009 of the Tea Party movement, commentators have routinely portrayed the conservative activist base as the sorcerer’s apprentice: an untamed force that has increasingly taken control of the GOP. Following the 2012 elections, the New York Times described “Republican-on-Republican warfare,” as major donors united to block Tea Party extremists from winning party nominations for federal office.35 The Washington Post spoke of GOP leaders being “in thrall” to the Tea Party, unable to buck conservative activists on critical issues like immigration reform.36 House Speaker John Boehner’s forced resignation in the fall of 2015 was widely seen as a victory of the rank and file over entrenched interests. According to CNN, he and other GOP leaders, such as House Majority Leader Eric Cantor, “succumbed to the storm of conservatives angry at a party leadership they felt was betraying its base.”37 The election of Donald Trump was likewise cast as a revolt by the party’s base against its donor class and establishment leaders. Indeed, Trump’s candidacy was vigorously opposed by all the major corporate lobbies, and his election marked a setback for them. Nevertheless, they remain the single most influential force shaping Congressional legislation, and, at the state level, the base has never posed a significant obstacle to the corporate legislative agenda. On the contrary, corporate strategists played a decisive role in creating the Tea Party38 and have been largely successful at channeling its activism in ways that serve their interests.
As the investigative reporter Lee Fang brilliantly recounts, the Tea Party arose from a long process of trial and error, led primarily by the Koch brothers and real estate mogul Howie Rich, who for at least a decade had sought to ignite a grassroots antitax movement branded with the symbols of the Boston Tea Party.39 This is not to say that the Tea Party is simply a fabrication of corporate power brokers. Participants’ convictions are genuine. But it was the corporate money that brought its members together; paid for their buses, stages, listservs, sound equipment, and meeting space; trained and equipped their activists; and broadcast their advertisements. The corporate-backed FreedomWorks even paid Glenn Beck $1 million to read “embedded content” in his newscasts.40 Without such support, the Tea Party’s constituency of disgruntled conservatives would have remained a marginal force in national debates.
From the beginning, the major corporate organizations that helped create the Tea Party—including Dick Armey’s FreedomWorks and the Kochs’ Americans for Prosperity—sought to harness populist impulses to corporate ends. In 2009, when Georgia legislators considered a dollar-per-pack increase in cigarette taxes to close the state’s budget deficit, Philip Morris paid Grover Norquist’s Americans for Tax Reform to organize a Tea Party protest in opposition. In 2010, Freedom-Works organized rallies to oppose the federal government’s requirement that BP set aside $20 billion to cover damage from the Deepwater Horizon oil spill.41 Neither issue appears to have been a high priority for many Tea Party activists, but once well-resourced corporate-funded operatives began organizing around them, it was possible to convince the rank and file that both were part of the broader agenda of antigovernment anger.
As Theda Skocpol and Vanessa Williamson note in their landmark study, many genuine and sophisticated activists within the Tea Party were openly skeptical about the agenda of big-money sponsors.42 Yet for the most part, the initiatives that actually have become law—backed by Tea Party legislators—have been those that serve corporate interests.
From the start, the corporate strategists strove to marginalize Tea Party activists’ passion for social conservatism. In 2010, activists worked with Freedom-works head Dick Armey to craft the “Contract from America,” presented as a statement of core principles to which Tea Party-backed candidates were required to adhere. And yet every one of the core principles addressed economic concerns, with no mention whatsoever of same-sex marriage, abortion, immigration, or guns.43 “Social issues may matter to particular individuals, but … the movement should be agnostic,” argued the attorney who spearheaded this process. “This is a movement that rose [around] … economic conservative ideology. To include social issues would be beside the point.”44
To be sure, the conservative base is not easily controlled, as was made manifest by the Trump campaign. Corporate backers have been forced to tolerate a degree of allegiance to social conservatism and to back off certain proposals in the face of economic populism in order to maintain the right-wing alliance. With the election of President Trump, corporate advocates were forced to relinquish—at least temporarily—their quests for a Pacific Rim free trade treaty and privatizing Social Security. On the whole, however, the legislative record indicates that it is the corporate lobbies, rather than the Tea Party’s activists or Trump’s grassroots army, that retain the most power to shape state laws. This is true even in Washington, D.C., where Republican senators and congresspeople remain overwhelmingly dependent on corporate largesse; it is truer still in the state legislatures.
Who Are the Corporate Lobbies?
No bill becomes a law without a coalition of political actors behind it. Most of the legislation described in this book—attacks on unions, the minimum wage, and public services—has been advanced by a combination of Republican politicians and conservative advocacy groups. For some parts of this coalition, the primary goal is partisan advantage. Republican strategists such as Grover Norquist have long identified public employees, labor unions, and trial lawyers as three “pillars” of the Democratic Party: unions and lawyers provide campaign funds, and public employees provide the army of volunteers who make phone calls and knock on doors in support of “big government” Democrats.45 It is no accident that the hardest-fought antiunion campaigns have been waged in so-called battleground states. Cutting off union funds and campaign volunteers in toss-up states such as Michigan, Indiana, Pennsylvania, and Ohio may alter control of the federal government. As Wisconsin’s Senate Majority Leader forecast in 2011, “If we win this battle [with public employee unions], and the money is not there under the auspices of the unions, certainly what you’re going to find is President Obama is going to have a much … more difficult time getting elected and winning the state of Wisconsin.”46
But behind the Republican operatives, the most important force driving this agenda forward is a network of extremely wealthy individuals and corporations—the key organizations whose agenda this book addresses. All three of the country’s largest corporate lobbies—the Chamber of Commerce, National Association of Manufacturers, and the National Federation of Independent Business—are active in state political debates.47 In recent years, the Koch-funded Americans for Prosperity has joined them as one of the largest and most active forces in state politics. In addition, several industry and employer associations—representing grocers, restaurateurs, and builders, for example—are active in state politics, either directly or through their membership in larger organizations. Above all, the corporate agenda is coordinated through the American Legislative Exchange Council (ALEC).
While these organizations primarily work in tandem with GOP leaders, they should not be understood simply as a component of the Republican Party or even the broader conservative movement. The corporate lobbies have not hesitated to pursue their own interests where these conflict with those of party leaders, even when doing so jeopardizes Republican legislative seats. Likewise, their agenda sometimes confounds party lines—most importantly on education reform, where traditional Democratic supporters in the technology and finance industries work in concert with Republican legislators and conservative corporate groups.
ALEC, the most important national organization advancing the corporate agenda at the state level, brings together two thousand member legislators (one-quarter of all state lawmakers, including many state senate presidents and House Speakers) and the country’s largest corporations to formulate and promote business-friendly legislation (see table I.1).48 According to the group’s promotional materials, it convenes bill-drafting committees—often at posh resorts—in which “both corporations and legislators have a voice and a vote in shaping policy.” Thus, state legislators with little time, staff, or expertise are able to introduce fully formed and professionally supported bills. The organization claims to introduce eight hundred to one thousand bills each year in the fifty state legislatures, with 20 percent becoming law.49
Ultimately, the “exchange” that ALEC facilitates is between corporate donors and state legislators. The corporations pay ALEC’s expenses and contribute to legislators’ campaigns; in return, legislators carry the corporate agenda into their statehouses.50 Member corporations also fund the ALEC-affiliated State Policy Network, whose procorporate think tanks produce policy papers in support of model legislation.51 In the first decade of this century, ALEC’s leading corporate backers contributed more than $370 million to state elections, and over one hundred laws each year based on ALEC’s model bills were enacted.52 Through this network, corporate lobbyists have established a well-funded, highly effective operation that combines legislative drafting, electoral politics, lobbying, grass-roots activism, and policy promotion.
Both the Chamber of Commerce and ALEC often pursue initiatives that directly benefit the bottom line of particular corporate members. The Chamber advertises itself as the representative of American business generally, but a much smaller circle of very large corporations accounts for most of its budget and dominates its advocacy agenda.53 In 2009–10, for example, the health insurance industry provided more than $100 million to the Chamber to advocate against health care reform.54 All three of the world’s leading emitters of greenhouse gases—Chevron, ExxonMobil, and BP—are affiliated with the Chamber, which in turn lobbies against regulation of coal mining, fracking, and CO 2 emissions.55 The Chamber has also received significant funding from tobacco companies and is engaged in an international effort to defeat anti-smoking laws.56
At the state level, much of ALEC’s activity is similarly targeted at issues of direct financial concern to member companies. In one outreach message to potential members, ALEC trumpeted its operation as “a good investment” for corporate partners, adding that “nowhere else can you get a return that high.”57 When energy companies invest, ALEC lobbies against state and local environmental controls. When drug companies invest, it supports prohibiting imports of lower-cost drugs from Canada. When Coca-Cola invests, it lobbies against taxes on sugary soft drinks. When private prison operators invest, it advocates for policies that would raise occupancy rates, such as the detention of undocumented immigrants and the restriction of parole eligibility.58 And when payday loan companies invest, it opposes a law prohibiting such firms from charging more than 36 percent interest.59
TABLE I.1 American Legislative Exchange Council, select current and recent past members
But both ALEC and the Chamber also promote a broader economic and deregulatory agenda that is not directly tied to the profitability of specific donors. They support cuts to “entitlements” such as Social Security, unemployment insurance, and food stamps; push for more trade agreements on the NAFTA model; seek to shrink public funding for schools; oppose paid sick leave and workplace safety regulations; and work to undermine labor unions and restrict their participation in political debates.60 Virtually all the initiatives described in this book—including forced privatization, “right-to-work” laws, and abolition of minimum-wage and prevailing-wage laws—reflect model statutes developed by ALEC and promoted through its network. Some of ALEC’s most powerful corporate members are also active in the Chamber, and the Chamber itself is an active member of ALEC, as are Koch Industries, NFIB, and Americans for Prosperity. For all of them, this dimension of the legislative agenda is aimed not at immediately enhancing specific companies’ revenues but at reshaping the underlying balance of power between workers and employers.
Much of the discussion of campaign finance in recent years has focused on the outsized influence of individual megadonors. Unsurprisingly, the vast majority of the ultrawealthy favor public policies that advance their economic interests. But individuals make poor subjects for political analysis. Some spend money on issues unrelated to their interests—such as Tom Steyer’s focus on climate change and Michael Bloomberg’s on gun control. Above all, an examination of individual donors leads to a focus on personal convictions, passion, or grudges, which are hard to predict—much less influence.
By contrast, the behavior of corporate lobbies is deliberate, rational, and impersonal. At some point, every major corporate contributor to ALEC convened its government affairs or executive committee to decide to invest resources in the organization. This decision cannot have been the product of personal or ideological conviction unrelated to the company’s financial interests; given corporate officers’ fiduciary responsibility to shareholders, we must assume that it was based on the belief that it served the company’s long-term interests.
In some cases—Coca-Cola’s opposition to restrictions on sugary soft drinks, for example—that interest is obvious. In others—restricting eligibility for unemployment insurance or cutting school funding—it is less clear. These cases force us to probe more deeply to understand corporate goals. Likewise, when the country’s largest corporations unite to oppose Obamacare, promote guest workers, limit lawsuits for race or sex discrimination, and slash public pensions and library budgets, we must make sense of how these policies fit together into a coherent agenda deemed to serve their self-interest.
For these reasons, this book focuses not on individual donors but on legislation promoted by one or more of the major corporate lobbies. The exception is the Koch brothers’ network of advocacy groups, represented at the state level primarily by Americans for Prosperity. While the Kochs may hold deep ideological convictions, they do not act on convictions that are inconsistent with their business interests.61 Whereas other megadonors may focus on issues unrelated to their business—internet privacy, climate change, or marriage equality, for example—the Kochs focus solely on advancing an ambitious agenda to free corporate owners from the burdens of taxation, regulation, and organized workers. Indeed, the Kochs have a history of employing senior staff who hold positions simultaneously in Koch Industries and in related foundations and advocacy groups in order to ensure that their advocacy funding is aligned with their financial interests. So too, Koch Industries’ lobbyists often work in close coordination with the staff of Koch-funded advocacy organizations.62
Furthermore, rather than simply contributing to candidates’ campaigns, the Kochs have established a uniquely broad network of related organizations—candidate selection and funding vehicles, think tanks, data firms, communications strategists, and grassroots organizers—that together constitute an integrated and formidable political force.63 In 2014, Americans for Prosperity alone spent $125 million and had five hundred full-time staffers to organize supporters in target states.64 Finally, the Kochs not only spend their own money on an unparalleled scale; they also serve as organizers and directors of a network of corporate and private donors. In 2016, this network aimed to spend close to $1 billion, significantly more than either the Democratic or Republican parties raised in the 2012 election cycle.65 The ability to raise such sums, election after election, fundamentally recalibrates the balance of power in electoral politics and must be taken into account in any effort to understand the corporate legislative agenda.
How Does Twenty-First-Century Corporate Politics Differ from What Came Before?
The effort to make sense of the corporate agenda also requires comprehending salient features of the historical context in which it is situated. The struggle between employers and employees—and the outsized influence of business lobbies—is hardly new. Big business lobbies fought against the eight-hour day,66 Social Security,67 and the minimum wage.68 An impressive body of scholarship has shown that the country’s big business lobbies have consistently sought to minimize or reverse the accomplishments of the New Deal, starting almost immediately after its inception.69 Yet the shape of the struggle changes, and we cannot understand corporate lobbies’ aims in the twenty-first century simply by examining their behavior in the 1940s or 1970s. Today’s corporate agenda is framed, in particular, by rising inequality, a shrunken “economic left,” and the impact of globalization and financialization on corporations’ strategic plans.
Not all scholars agree that there is such a thing as an overarching “corporate agenda” in politics. The historian Benjamin Waterhouse and the sociologist Mark Mizruchi argue that twenty-first-century corporations are unable to forge a collective policy agenda beyond the particular interests of individual companies.70 Indeed, there have been some notable disagreements among the corporate lobbies themselves. Americans for Prosperity, for example, opposes the Export-Import Bank and Common Core education standards, both of which the Chamber of Commerce supports. ALEC itself has seen scores of companies drop out in recent years—first in the wake of the Trayvon Martin murder in Florida, a state where ALEC promoted “Stand Your Ground” laws, and then in response to the organization’s perceived opposition to climate change legislation. Similar defections have occurred at the Chamber of Commerce.71
Yet such disagreements also point to the centrality of the agenda described in this book. ALEC, the Chamber, NAM, NFIB, AFP, and the Club for Growth disagree on various policies, and they have sometimes endorsed opposing candidates in GOP primary elections. But they are fully united on attacking public-and private-sector unions, opposing minimum-wage laws and paid sick leave, restricting unemployment insurance, and supporting large tax cuts and permanent restrictions on public spending. The fact that organizations that may fight over other issues come together around this agenda attests to its centrality: no corporation has ever resigned from ALEC because it disagreed with the organization’s position on the minimum wage or paid sick leave.
Many observers have noted that corporate politics have shifted to the right. From the 1960s through the 1990s, the Chamber of Commerce and NAM represented what the sociologist William Domhoff terms the “ultraconservative wing” of the corporate community, while the Business Roundtable comprised more moderately minded CEOs.72 In the twenty-first century, the Business Roundtable has shrunk almost to insignificance—its 2009–10 lobbying budget was less than one-tenth that of the Chamber.73 At the same time, the Chamber and NAM have been outflanked on the right by Americans for Prosperity, FreedomWorks, and the Club for Growth. This historical shift, too, must be understood not simply as a product of the Koch brothers’ personal ideology or as an expression of a vaguely articulated zeitgeist but as a reflection of structural economic changes.
One of the current economy’s distinguishing features is the degree of globalization to which it is subject, relative to earlier periods. It may never have been entirely true that “what’s good for General Motors is what’s good for the country,” as the company’s president apocryphally suggested in 1953.74 But the alignment between corporate and national interests was certainly much closer when companies relied on Americans both to make and to buy their products. Currently, a majority of GM employees and nearly two-thirds of the cars it sells are overseas, with the number of cars sold in China alone surpassing the U.S. total.75 General Motors remains highly engaged in American politics, as a member of NAM’s board of directors, a partner of the U.S. Chamber of Commerce, and an active member of ALEC.76 But this influence is now exercised on behalf of a company for which American workers’ skills and household incomes matter less than ever before.
GM’s situation is far from unique. For the first time, many of the country’s most powerful political actors are companies whose headquarters may be located in the United States but whose profitability does not primarily depend on the fortunes of American society. Foreign sales now account for 48 percent of the S&P 500’s total corporate revenues.77 Among recent ALEC member corporations, Exxon Mobil, Caterpillar, Procter & Gamble, Pfizer, Dow Chemical, and IBM all earn more than 60 percent of their revenue outside the United States.78 This marks a new departure in American politics: some of the most influential actors in the legislative process have political interests that are increasingly disconnected from the fate of the country’s citizens.
These interests have also been influenced by the dramatic growth of the financial sector relative to the economy as a whole — a process that has fundamentally reshaped corporate priorities. A series of legal and regulatory changes, beginning in the 1970s, gradually allowed pension funds to invest in stocks and higher-risk financial instruments; permitted savings and loans, commercial banks, insurance companies, and investment banks to merge their operations; and created a large market of unregulated investment instruments. Together, these changes triggered a wave of hostile takeovers and leveraged buyouts and led nearly all publicly traded companies to reorient their operations in order to maximize short-term return to shareholders.79 Whether in response to shareholder demands or to preempt takeover attempts by boosting earnings per share, the country’s premier corporations began diverting resources away from investment in plant, labor, or technology in order to free up cash for stock buybacks, increasingly generous dividends, and other investor payouts.80
As the economist Eileen Appelbaum and industrial relations scholar Rosemary Batt describe it, corporations have moved from “the ‘managerial business model’—in which returns are generated through productive activities overseen by professional managers—… [to] the financial business model in which companies are viewed as assets to be bought and sold for the sole purpose of maximizing profit.”81 In the late 1960s, nearly 60 percent of corporate profits were treated as retained earnings and reinvested in firms’ operations.82 Today that figure is under 10 percent.83 But this shift toward a financial business model implies a shortening and narrowing in corporate leaders’ political horizon as well. To the extent that executives are focused on near-term returns for investors, they are less likely to advocate for social investments like education or transportation—or to support increased taxes to make this spending possible—even if these investments aid their companies’ long-term performance.
The combination of globalization and financialization has increasingly led American executives to disengage from the fate of the country’s people. Every year since 2011, Harvard Business School has surveyed its alumni—among the elite of U.S. business leaders—on their views of the American economy.84 The responses suggest, above all, a divorce between corporate and public interests. These executives are simultaneously optimistic about the ability of American firms to compete in global markets and strongly pessimistic about what awaits American workers. The first survey revealed a flood of jobs going overseas—that year, alumni reported fifty-six cases in which their companies moved at least one thousand American jobs overseas, overwhelmingly motivated by cheaper labor abroad. For remaining U.S. employees, a large plurality agreed that their firms would continue to outsource work and reduce wages and benefits in the coming years.85
The faculty members who conducted this survey are critical of such practices. “High productivity without jobs—and without jobs at good wages—doesn’t build a future,” insists the director of Harvard’s Advanced Leadership Institute, Rosabeth Moss Kanter.86 Yet corporate behavior is a product not of executives’ moral failings but of the legal and market structures within which they operate. Understanding the political agenda of twenty-first-century corporate leaders means taking seriously that actions that enrich investors while undermining the American job market need not be accidental or mistaken; they may be entirely rational. If companies sacrificed near-term returns for shareholders in favor of long-term social investment, they would soon lose capital and disappear. No amount of moral suasion can change this.
Mizruchi argues that the changing terrain of corporate governance has caused the major business lobbies to become disorganized and dysfunctional.87 Thus, while corporate leaders of sixty years ago “believed that their own privileges would be secure only to the extent that the society rested on a strong foundation,” corporate America in our time has become “fragmented.” Its leaders, “while increasingly able to realize their firm-specific interests through lobbying, [are] increasingly less able to provide collective solutions to issues of concern to the business community, and society, as a whole.”
The work of the Chamber of Commerce, ALEC, and allied organizations, however, suggests that there is no shortage of coordinated political action, including on broad social issues not tied to the bottom line of particular firms. What has changed is not the ability to act in concert but the underlying interests that shape corporate behavior. Mizruchi complains, for example, that “the corporate community has been unable to provide a solution to the crisis” of education. But what is a crisis for American citizens may simply not be one for many of the most powerful U.S.-based corporations. Rather than assuming corporations have become unable to formulate a coordinated response to shared problems, it is more fruitful to assume that the leading corporate lobbies are acting rationally—and then explore how and why the legislative agenda we are witnessing is deemed to serve their interests. In seeking to make sense of observed corporate behavior, we need to ask the right question, based on a clear-eyed understanding of the present: How might this behavior make sense under the current conditions of long-term decline, globalization, financialization, a diminished left, and unrestricted money in politics?
Making Sense of Corporate Motives
The state legislative record provides a richly detailed account of the policy initiatives advanced by the big business lobbies. But how are we to make sense of these? If a state chamber of commerce advocates the expansion of charter schools, for example, is this because member companies are concerned they won’t have enough skilled labor to hire and see this as a means of solving that problem? Perhaps it is because charters are cheaper, and companies see them as a way to cut taxes, or because they have financial interests of their own that will benefit from charter industry growth. Or is it simply because companies are concerned about American education and support this cause for the same reasons they donate to parks and hospitals?
More broadly, how should we understand what gives coherence to a state chamber of commerce’s disparate legislative priorities, or comprehend the motives behind legislation that has no immediate payoff for a particular member’s bottom line? How we answer these questions shapes how we anticipate these actors’ initiatives—and thus how others might think about organizing on behalf of an alternative vision of the economy.
Both scholars and journalists have often characterized the most extreme corporate proposals—abolishing the Department of Education, refusing to raise the federal debt limit, privatizing Medicare—as primarily the product of ideology. The most extensive academic research on the Tea Party and the Koch network has been carried out by a team of political scientists led by Harvard University’s Theda Skocpol. Skocpol’s book on the Tea Party, coauthored with Vanessa Williamson, distinguishes between “‘mainstream’ … pro-business GOP circles” and organizations such as FreedomWorks and Americans for Prosperity, which are deemed “advocacy groups … ideological organizations first and foremost.”88 But “ideological” can have multiple meanings. Clearly, the work of the business lobbies is not ideological in the sense of reflecting a moral commitment that is completely unrelated to financial self-interest, as might be true of a billionaire supporter of marriage equality or opponent of abortion. Too often, the word “ideological” functions as a marker for the point where analysis ends: observers can no longer trace policy positions to obvious material interests, so they label what appears to be irrational or frivolous behavior ideological, turning the term into a catchall category for whatever they can’t explain otherwise.
While the convictions that people express may be sincerely held, they tend to be intertwined with our assessment of how they affect our interests. There are of course individuals who advocate passionately for policies that run counter to their financial interests. But they are the exception. And when it comes to deliberate decisions by large corporations, as opposed to personal choices by individual donors, it is even less likely that political advocacy strays far from financial interests.
This does not mean that when corporate executives participate in policy debates, they are merely acting as a mouthpiece for shareholders. The experience of running a company might very well nurture a heartfelt belief that society would be better off if one’s firm didn’t have to contend with labor negotiations or government regulation. At the same time, those whose personal views coincide with corporate goals are more likely to be promoted to higher levels of authority; to the extent that these views diverge from the company’s interests, they are revised or discarded. This is why, in order to understand or anticipate corporate political activity, it is more fruitful to examine business models and profit strategies than to plumb the personal worldviews of senior managers.
This is true even of the Koch brothers, often considered emblematic of the most ideological of corporate interests. Even their behavior expresses no passionate convictions that run counter to or are disembodied from their financial interests.89 Many observers note that the brothers come from a family of ideologues: their father, Fred Koch, was a founding member of the John Birch Society. Yet his sons, unlike him, do not advocate white supremacy or homophobia; on the contrary, they have launched an initiative to recruit Latino voters into the Republican camp, and David Koch has declared his support for marriage equality. Whatever the Kochs may think privately, their public behavior has almost nothing to do with the social conservatism trumpeted by their father.90
Skocpol and Hertel-Fernandez define the Kochs as “individuals who take philosophical and normative ideas as well as material interests very seriously,” suggesting that they oppose public employee unions “in part because they see all unions as distortions of the ‘free market.’”91 But the Kochs’ actual behavior is rife with contradictions of these supposedly bedrock principles. Koch Industries took maximum advantage of federal subsidies for their oil and pipeline businesses—even engaging lobbyists to ensure these perks stayed in the federal budget.92 The brothers presumably oppose Iran’s form of government but nevertheless employed a foreign subsidiary to sell oil equipment to the country in disregard of U.S. sanctions.93 According to testimony from one longtime employee, Koch Industries followed a standard practice of cheating customers in measuring quantities of gas bought and sold; the company paid $20 million to settle one lawsuit charging it with stealing oil by this method from a Native American reservation.94 None of this describes the behavior of a company that is, above all, committed to the principles of a fair and free market. Most telling is the brothers’ position on the 2008 Troubled Assets Relief Program (TARP), the bank bailout that served as a prime focus for conservatives’ antigovernment rage. Americans for Prosperity initially opposed TARP as an unwarranted government intrusion in the market. But in September 2008, the stock market suffered its largest ever single-day decline, threatening the Kochs’ own financial interests. Within forty-eight hours, the Kochs had switched sides, and AFP signed on to a letter urging U.S. senators to support TARP’s adoption.95
Skocpol and Hertel-Fernandez focus on disagreements between the Kochs and the Chamber of Commerce—which they characterize as a clash between “ideological groups” and “corporate priorities”—as evidence that the GOP’s rightward move is driven by principled rather than economic motives.96 Yet even these conflicts may have less to do with ideology than with competing corporate interests. The authors single out debate over reauthorization of the Export-Import Bank as the leading example of the Kochs’ insistence on ideological purity at the expense of economic interests. Koch Industries was determined to block reauthorization, these scholars suggest, because it “views the … Bank as antithetical to the free market principles it pursues.”97 But a 2015 report from the Koch-funded Mercatus Center offers an alternative explanation. The bank subsidizes sales of large capital goods produced in the United States—but only if purchased by foreign buyers. Half of the largest sales subsidized by the bank are to foreign energy firms that compete with Koch Industries—which, as an American-based firm, is ineligible for the subsidies. “These foreign concerns,” the report concludes, “are collecting subsidies from American taxpayers…. The federal government [thus] disadvantages U.S. energy firms.”98 What appears as an ideological difference, then, may simply reflect commercial conflicts of interest between competing business sectors.
The key to understanding the Koch brothers’ public-policy priorities and choice of candidates to back is ultimately found on Koch Industries’ bottom line. The family firm had good reasons to oppose the Obama administration and Democratic lawmakers. Proposals to reverse the Bush tax cuts for the wealthiest Americans or to regulate the derivatives industry would strike heavily at the Kochs’ personal wealth and at a core component of their business.99 Most important, efforts to regulate greenhouse-gas emissions pose a significant threat to the company’s profits.100 Indeed, as far back as 1993, the Kochs funded Citizens for a Sound Economy (a precursor to FreedomWorks and Americans for Prosperity) to organize rallies against a BTU tax proposed by the Clinton administration. Starting with the first Tea Party Tax Day, AFP worked hard to integrate energy interests into the movement, distributing talking points declaring that “the Obama budget proposes the largest excise tax in history, disguised as a cap-and-trade energy scheme.”101 In 2010, AFP organized a No Climate Tax initiative that called on GOP candidates to pledge never to support climate change legislation; five hundred candidates signed.102 Legislative responses to climate change are a concern for the Kochs at the state level as well. After AFP helped elect right-wing Republicans to the New Hampshire legislature, for example, one of the victors’ first acts in early 2011 was to pull the state out of the New England Regional Greenhouse Gas Initiative, effectively ending a regional effort to control carbon emissions.103
Furthermore, even these most extreme of corporate advocates are not so committed to ideological purity that they would rather lose elections than compromise. Again, Skocpol and Williamson’s otherwise insightful book gets this point wrong, contrasting Karl Rove’s “electability-over-principles” approach with the Kochs’ supposed political intransigence.104 In fact, the Kochs’ behavior appears entirely pragmatic; it is simply aimed at different goals. AFP, for example, was so enthusiastic about Paul Ryan’s 2010 budget proposal—including gradual privatization of Medicare—that votes on that proposal were used as a political litmus test to determine which members of Congress the organization would support.105 However, when that proposal proved broadly unpopular (it was blamed for losing the GOP a congressional seat in a May 2011 special election in upstate New York), its backers concluded that Medicare privatization was a bridge too far.106 None of the organizations that supported it in principle—including the Heritage Foundation and AFP—retained it as a central feature of the 2012 election cycle.107 Similarly, though Mitt Romney was far from the Kochs’ top choice for president, once he secured the GOP nomination, AFP endorsed and campaigned for him.108
Whereas getting Republicans elected may be more important to Rove than locking down what they will do once in office, the Kochs and the rest of the “extreme” corporate right are first and foremost committed to corporate-friendly policies. This has created political fissures and competitive primaries. But the Kochs are no less pragmatic than Rove; they simply make different calculations regarding how far right candidates can go and still win. And the electoral record suggests that the two sides may have equal claims to realism. In 2010, for example, half of the Tea Party candidates for the U.S. Senate won, and half lost.109 The Kochs’ aim remains to enact laws and change policies—not to speak truth to power while falling on their sword. What distinguishes the “mainstream” Chamber of Commerce from the “radical” Kochs is not pragmatism but ambition. The Kochs and the Chamber largely share the same economic vision—low taxes, little regulation, few public services, and no unions. What sets the Kochs apart is their belief that it is feasible to realize this vision with bold leaps rather than incremental steps.
A Revolution of Falling Expectations
Rapidly widening economic inequality and long-term uncertainty for a growing number of Americans have produced widespread anxiety, resentment, and rage, which in turn create a politics that is combustible and unpredictable. Anger is voiced in many directions: against banks and insurance companies, against public employees, and against immigrants. The result is a politics rife with contradictions. In 2012, for instance, 75 percent of Montanans voted to do away with corporate personhood, but 55 percent voted for Mitt Romney, who defended it; a majority of New Jersey voters support a significant increase in the state’s minimum wage, but a majority also supported Governor Chris Christie, who vetoed the move.110 Large majorities think both that big government is a problem and that the country’s wealth should be much more evenly distributed.111 At the height of the Occupy Wall Street protests, nearly 20 percent of Republicans—and one-tenth of Tea Partiers—supported the protest movement.112 And multiple accounts described voters torn between backing Donald Trump or Bernie Sanders in 2016.113
For the corporate lobbies, growing inequality poses a central political challenge: how to advance policies that are bound to exacerbate inequality while avoiding a populist backlash. ALEC and Chamber of Commerce lobbyists are aware that much of their agenda is broadly unpopular. This problem was particularly acute in the heat of the 2008 financial crisis and during the onset of the Great Recession. Most of the country blamed the financial crisis on insufficient government regulation.114 An overwhelming majority—including three-quarters of Republicans—believed the government should ban bonuses in banks that received federal assistance.115 And nearly 60 percent of the public believed that the government should limit compensation for all corporate executives, regardless of whether they had received federal bailout money.116 Throughout 2007–9, a significant majority of Americans not only supported a “public option” for health insurance but wanted a single-payer system.117 Finally, for at least a decade, two-thirds of the country has consistently held that corporations pay too little in taxes; in 2015, a majority supported the proposition that “our government should … redistribute wealth by heavy taxes on the rich.”118
The corporate lobbies, understandably nervous about managing these sentiments, have sought to channel economic resentment in benign directions by positioning themselves as the voice of the disenfranchised. The Koch brothers, for example, have created an organization called Generation Opportunity, dedicated to recruiting millennials to the conservative camp. Rather than insisting that the future is bright, the organization’s message targets young people’s anxiety and anger, which it tries to redirect toward government. “We are the only generation in American history to be left worse off than the last one,” the organization’s pitch proclaims. “We are paying more for college tuition, for a Social Security system and a Medicare system we won’t get to use, $18 trillion in national debt and now an Obamacare system—all that steals from our generation’s paychecks.”119 Similarly, a 2015 FreedomWorks fund-raising appeal sought to turn anticorporate sentiment to its advantage, arguing that “while the left is funded by a few rich corporations or billionaires, we’re funded by tens of thousands of patriots like you.”120
In an environment in which populist backlash poses a constant source of concern, it is not enough for the corporate lobbies to draft and advocate for legislation that is narrowly self-interested. They must also anticipate and preempt popular challenges to rising inequality. The record of corporate legislative action suggests that this concern has been embodied in four types of initiatives:
Interests, Ideology, and Methodology
In theory, the easiest way to know what drives the corporate lobbies is to ask them. And, wherever possible, I have relied on executives’ and lobbyists own explanations for legislative action.121 However, because politics is so often characterized by dissimulation and misdirection, corporate advocates’ policy pronouncements cannot simply be taken at face value. Occasional leaks make clear what we all assume: that spin outweighs candor in political speech. Thus, for instance, a leaked memo recorded pollster Frank Luntz counseling Republicans that to effectively oppose climate change legislation, they should pretend to minimize their economic interests while emphasizing their doubts regarding the underlying science and their commitment to environmental protection.122 Such leaks are rare, however.
For the most part, we are forced to make the best sense we can of a record filled with contradiction. The Chamber of Commerce, for example, publicly lobbied Congress in support of the Obama administration’s stimulus bill in 2009 but the next year campaigned against a Senate candidate on the grounds that he voted for it and thus drove up the national debt.123 Similarly, in promoting so-called right-to-work laws, the corporate lobbies frequently argue that they are not anti-union but simply support workers’ right to choose whether or not to pay dues to a union whose politics they may oppose. In states that already have such laws, however, the same organizations have sought to remove that choice by making it illegal for even those workers who support their union to contribute dues via payroll deductions.
Perhaps the most glaring contradiction is that of Blue Cross Blue Shield (BCBS). At the federal level, the company lobbied hard for the individual mandate to be included in the 2010 Affordable Care Act (Obamacare); at one point, BCBS even threatened to withdraw its support for the Senate legislation because the individual mandate clause was deemed too weak. Simultaneously, however, the company worked with ALEC to craft model legislation calling on states to reject Obamacare on the grounds that the mandate represented an unconstitutional infringement on individual freedom.124
In such cases, it is impossible to deduce an organization’s political goals simply from its pronouncements. This book’s methodology, therefore, is to examine what the corporate lobbies do rather than what they say. It compiles, compares, and contrasts myriad statutes—the totality of laws adopted across the fifty states with the backing of the major corporate lobbies—in order to perceive the unifying goals of an agenda whose components may sometimes appear, at first glance, disjointed or contradictory.
At times, the underlying rationale of corporate policy proposals may be opaque even to some of their supporters. For example, Mizruchi points to the corporate lobbies’ virtually unanimous opposition to national health care as a seemingly irrational act. Many of the country’s largest corporations bear substantial costs to provide health benefits to their employees; by socializing these costs, companies would be better able to compete with foreign firms whose employees are insured by the public rather than by their employers. Even executives may find the near-unanimous opposition to national health care mystifying. Mizruchi quotes one CEO—who supported a single-payer scheme—explaining his colleagues’ motivation by noting that “one [view] inside the business community is a belief that anything the government touches is bad … and I share some of that…. So there are many who, regardless of any pragmatic benefit to their company, are opposed in any way to government-run programs, government mandate programs. It just doesn’t sit well with their philosophy.”125 In fact, opposition to single-payer health insurance may not be simply an irrational manifestation of ideology. The conservative strategist William Kristol famously articulated a logical reason for it in a 1993 memo outlining the dangers of President Bill Clinton’s health care proposal. Kristol argued that successful health care reform could fundamentally reshape the way people think about the economy, raising their sense of what the public (through its government) could demand of the private sector. A successful health care initiative, Kristol warned, would mark
the establishment of the largest federal entitlement program since Social Security. Its success would signal the rebirth of centralized welfare-state policy at the very moment we have begun rolling back that idea in other areas…. But the long-term … effects will be even worse—much worse. It will relegitimize middle-class dependence for “security” on government spending and regulation. It will revive the reputation of the … Democrats, as the generous protector of middle-class interests. And it will … strike a punishing blow against Republican claims to defend the middle class by restraining government.126
Leaving aside Kristol’s partisan concerns, his analysis points to a very concrete business interest. Once Americans discover that they can provide themselves with free health care simply by voting to tax the rich, they may decide to use the same means to provide affordable housing, mass transportation, or small classes for their children. This is the “entitlement culture” that corporate advocates dread—not Social Security, Medicare, or even welfare, but the fear that working- and middle-class families will get the notion to use democracy to create a more equal society. Averting that danger makes it worthwhile for corporations to keep paying the costs of employee health benefits.
While strategists such as Kristol may be able to articulate the threat posed by successful health care reform, not everyone who opposes it—including executives such as the one quoted by Mizruchi—can express their rationale for doing so. “It just doesn’t sit well with their philosophy” is not a surprising response. Yet this does not prevent actors from recognizing their interests—even if only instinctively and inarticulately—and behaving in ways that advance them. That is why this book proceeds on the premise that corporations ultimately behave rationally. Rather than assuming that corporate lobbies act against their members’ interests, it seeks to identify what those interests are and how they supply the rationale for policy positions—even in cases where businesspeople themselves may be unable to formulate more than an intuitive response.
The Limits of Social Conservatism
For the corporate lobbies, the problem of managing populist anger grew more pronounced as the social causes that long drove the conservative base became politically dysfunctional. In 2010, at the peak of the Tea Party’s momentum, Democratic speechwriter Dylan Loewe published a book called Permanently Blue, arguing that “the Democratic Party is poised to secure a permanent majority.” Loewe’s thesis seemed preposterous at the time, and may appear counterintuitive following the election of President Trump, but the book’s data are compelling. Latinos constitute the fastest-growing ethnic group in the country, and two-thirds were Obama supporters and Clinton voters. Young voters, eighteen to thirty years old, are significantly more liberal than their parents, and four million more of them join the voter rolls every year. Migration from rural areas to more cosmopolitan suburbs has turned places like Virginia and North Carolina into swing states. And women continue to prefer Democrats by wide margins. “Simply put,” Loewe concludes, “everywhere America is growing, it is also liberalizing.”127
The GOP’s traditional strategies for mobilizing its electoral base make this a difficult problem to solve. For several decades, the energy of the GOP base has been largely devoted to campaigns against abortion rights, gay marriage, and undocumented immigrants. The corporate lobbies were largely agnostic on these issues. (David Koch, for example, has publicly stated his support not only for marriage equality but also for abortion rights.)128 But they were willing to back the GOP’s conservative social agenda in exchange for the base’s support on taxes, regulation, and antiunionism. Indeed, if the economic agenda were the only reason to vote for candidates, many working-class conservatives might have supported the opponent or stayed home. Conservatives may generally oppose big government and support lower taxes, but many also support higher minimum wages, a right to health care, and higher taxes on the rich.
By 2012—if not 2008—the GOP concluded that the causes that had worked so effectively for so long had become a liability. Opposition to marriage equality, abortion rights, and immigrants was still an effective platform for winning party primaries, but it had become lethal on Election Day. Thus, Republican Governors Association chairman Bob McDonnell warned that “looking at how young voters and minority voters are voting,” the GOP faces “an unsustainable trajectory.”129 Karen Hughes, a senior adviser to George W. Bush, likewise bemoaned the alienation of women voters, vowing that “if another Republican man says anything about rape other than it is a horrific, violent crime, I want to personally cut out his tongue.”130
The politics of marriage equality has shifted particularly quickly. As recently as 2004, Republican strategists, hoping to drive up turnout among conservative voters, helped place antigay referenda on the ballot in eleven states.131 But by 2010, public opinion had flipped: a majority of voters supported same-sex marriage, and opposition to it was literally a dying phenomenon—the younger voters are, the more likely they are to support marriage equality.132 In December 2012, the GOP established a blue-ribbon commission headed by party operative Henry Barbour and former Bush spokesman Ari Fleischer, charged with charting a strategic course forward following the party’s losses that fall. The resulting blueprint called for a softer stance on social issues, warning that “we need to campaign among Hispanic, black, Asian, and gay Americans and demonstrate we care about them, too.”133
The GOP thus faced a thorny strategic dilemma in the years following 2010. It needed the social crusades to keep the base energized and avoid the threat of economic populism, but those same crusades risked condemning the party to the political margins. This dilemma stems from a central immutable fact: the GOP’s working-class base is at odds with—or at least not sufficiently excited by—the corporate agenda of those who direct and finance the party.
For the Tea Party’s corporate backers, the movement represented a bold experiment: an attempt to create a vital, activist base mobilized solely around the principles of small government and low taxes, without the antigay, anti-abortion, or anti-immigrant baggage. The corporate organizations that played such a central role in the Tea Party’s emergence—Freedomworks and Americans for Prosperity—consistently shunned social issues, despite their popularity among many activists.134 Instead, corporate-funded groups sought to direct the deep discontent that might manifest itself in anti-immigrant rallies toward purely economic demands. At the height of the movement in 2009–10, the donors succeeded at steering the movement in their chosen direction. While a majority of self-identified Tea Party members opposed both gay marriage and a constitutional right to legal abortions, for example, neither principle was included in the group’s manifesto (drafted in partnership with FreedomWorks), the “Contract From America.”135 The slogans on professionally printed signs at early Tea Party rallies included “You are not ENTITLED to What I have EARNED” and “Don’t spread my wealth … spread my work ethic!” Indeed, even the Bible was invoked on behalf of economic, not social, principles. Numerous Tea Party events featured 2 Thessalonians 3:10: “If any will not work, neither let him eat.”
Beyond its single-issue focus, the corporate creators of the Tea Party sought to construct a “movement” that would be entirely under their control. As early as 2006, FreedomWorks head Dick Armey voiced his frustration with the “bully” tactics of Christian conservatives who demanded that the GOP deliver for the religious right. As Lee Fang explains, “Armey had long sought a grassroots base centered on libertarian principles of small government…. [He] wanted his own movement independent of preachers and pastors.” When the Democratic victory in 2008 forced sharp budget cuts among leading religious right organizations, Armey seized the opportunity to throw off the evangelical yoke.136 The Tea Party was thus designed to liberate the corporate groups from dependence on base organizations. Instead of a partner, they sought to create a tool. It is instructive that none of the national organizations launched by the Tea Party have defined memberships, elected leadership, or any democratic process whatsoever for setting policies, endorsing candidates, or crafting strategies. While Americans for Prosperity is organized into state “chapters,” for instance, none of the chapters have membership meetings, none of their leaders are elected, and none of the positions for which the chapters advocate are decided by popular vote.137 Instead, the Kochs created AFP as a series of sophisticated contact lists, with voters and activists profiled to identify the issues they are most drawn by. When AFP engages on an issue, the central organization runs advertising campaigns, deploys lobbyists, develops talking points, and makes campaign contributions or issues primary threats, while AFP field organizers contact and activate their list of citizens likely to be supportive on this particular issue. The base thus has no independent voice or decision-making power. It is treated as a resource that can be turned on when needed, left slumbering at other times. This strategy appeared to be largely successful until Donald Trump used his own mass communications to activate the base in a direction not of the Kochs’ choosing.
The donors’ dream of creating a conservative base energized solely by anti-governmentalism was uprooted by the Trump campaign. It’s impossible to know how the election season might have played out had Trump not entered the race. Every other Republican candidate in 2016 was dependent on the donor class. Thus, from the “conservative” Cruz to the “moderate” Kasich, they all hewed to the corporate line on everything from taxes to trade to Social Security. In Trump’s absence, it’s possible that base voters would have contented themselves with Scott Walker or Marco Rubio, who voiced sympathetic anger at the “establishment” without actually challenging elite interests. Instead, the Trump campaign exposed and amplified the fault lines that divide the conservative movement’s base from its donors.
Trump drove the Republican debate both much further to the right on race, gender, and immigration issues—exactly the passions the GOP elite were hoping to avoid—and, at least rhetorically, challenged the prerogatives of the rich in ways that were unthinkable for any other candidate. He disparaged hedge fund managers as “guys that shift paper around” while “paying nothing” in taxes.138 He criticized military waste, opposed cuts to Social Security and Medicare, and attacked the NAFTA model of free trade, vowing to reject the Trans Pacific Partnership—a top priority of the corporate lobbies.139 Trump declared that the health care system was broken because “the insurance companies … have total control of the politicians,” and he labeled his rivals “puppets” who “traveled to California to beg for money … from the Koch Brothers.”140 Calling corporate special interests “bloodsuckers,” he insisted that “whether it’s the insurance companies, or the drug companies, or the oil companies … we’re never going to get our country back if we keep doing this.”141 Trump’s policies resonated with much of the party’s base and simultaneously panicked donors and GOP strategists, who organized sizable war chests devoted to derailing his candidacy.142 Even here, however, the anti-Trump effort was hampered by the popularity of the candidate’s positions. Generally, Trump’s Republican critics focused on his business failings, his treatment of women, and his history of prochoice pronouncements. It is telling, however, that none of his opponents’ attack ads criticized Trump’s position on trade, health care, or taxes; the corporate elite understood that their best interests lay in distracting the base from these issues—not arguing over them.
Numerous commentators have argued that Trump’s victory demonstrates that big money can no longer buy elections; the Republican base, they say, finally triumphed over the elites and took over the party. And yet, in key respects, Trump is the exception that proves the rule. His candidacy combined several unique advantages: he is rich enough to be independent of corporate donors; he is a well-known television personality with a broad and loyal following, and he started his campaign with widespread name recognition; and he is extraordinarily skilled at using both mass and social media to promote himself. Even candidates who matched some of these traits—such as Mike Huckabee, a well-known and pithy Fox News commentator whose politics combine social conservatism and economic populism—proved unable to mount a significant challenge to corporate-backed opponents.
But if it takes someone as exceptional as Trump to offer an alternative to the corporate version of Republican politics, his candidacy cannot be considered the beginning of a new trend. Indeed, his victory had no electoral coattails; he created no movement and he delivered no political support or protection to others. Virtually no members of Congress—much less state legislators—could afford to mimic Trump’s platform, regardless of how well he polled. Even politicians who endorsed him, such as New Jersey governor Chris Christie, sought to benefit from Trump’s popularity but stopped short of seconding his call to raise taxes on Wall Street or reject the TPP. Still dependent on corporate money themselves, they simply could not afford to follow Trump in policy terms.
Likewise, Trump’s election does not imply that the Republicans’ pre-2012 emphasis on social issues remains a viable political strategy for the future, or that the demographic shifts projected by Dylan Loewe turned out to be exaggerated. Notwithstanding Trump’s victory, large and growing national majorities support marriage equality and legal abortions and oppose the mass deportation of undocumented immigrants. Furthermore, like Obama before her, Hillary Clinton found her strongest support among younger voters, while Trump’s support peaked among those age 45 and older.143 Over time, Trump’s constituency will shrink, whereas the Democrats’ is growing.
This is not to say that Republicans can no longer win national elections. But they can no longer win with a platform that simply combines corporate interests and social conservatism. A critical component of Trump’s support came from working class voters attracted by his promises to tear up NAFTA, tax Wall Street, protect Social Security, and bring well-paying jobs back to depressed communities. The GOP coalition now has at its very heart the contradiction between the corporate agenda and popular pressure—previously channeled outside the Republican party—to combat rising inequality.
Unfortunately, it is likely that most of the economic agenda that emerges from the Republican leadership in the White House, Senate, and House of Representatives will mirror the corporate agenda outlined in this book. Candidate Trump’s senior economic adviser was Stephen Moore, an ALEC scholar and long-time author (together with Arthur Laffer) of ALEC’s annual publication ranking state economic policies.144 Moreover, Trump’s legislative partners, House Speaker Paul Ryan and Senate Majority Leader Mitch McConnell, have long been outspoken advocates for the vision promoted by ALEC and allied corporate groups. Even before taking office, Trump indicated support for a dramatic tax cut favoring the rich and for a raft of anti-labor initiatives, including restrictions on the right to overtime pay for those earning between $23,000 and $47,000 per year.145
For the corporate lobbies, Republican control of the White House and both houses of Congress presents a rare opportunity to pursue at the national level the agenda they have carried out in the states, including “right to work” laws, school privatization, unemployment insurance reform, repeal of prevailing-wage rules, and drastic cuts to public services. However, if Republicans in Washington follow the same script they have in the states, working Americans will not experience restored prosperity but continued decline. To manage this tension, corporate and GOP strategists will need to devise, by a process of trial and error, some combination of economic provisions and appeals to identity politics. Whether this strategy will succeed—that is, whether enough working-class voters will continue to support the GOP while the party’s corporate wing crafts an economy that generates ever-increasing inequality—is now the central question of conservative politics.
For Trump voters no less than for liberal critics, this book aims to make plain the designs behind the corporate activists with whom their elected officials are allied. To the extent that rank-and-file conservatives are following an agenda scripted by ALEC or the Kochs, it is critical that they know where that script truly leads, in all its constituent parts.
Why Study the States, and Why Now?
Most scholarly work on business influence in U.S. politics focuses on the federal government. To understand the current political agenda of the country’s biggest corporate lobbies, however, it is much more fruitful to study the states, for several reasons.
For starters, there is simply a much larger volume of legislation to examine. In a given two-year Congress, only a handful of significant policies are enacted. By contrast, ALEC alone estimates that two hundred of its sponsored bills are adopted every year in state legislatures. The ability to examine, compare, and contrast such a large number of bills, across multiple policy areas, makes the states a much richer environment in which to understand the broad transformations that corporate lobbyists are seeking to bring about.
From 2011 through 2016, the federal government was largely deadlocked, impeding enactment even of routine funding bills, much less more controversial policies. Partly for this reason, battles over taxes, labor policy, environmental regulation, immigration, and a host of issues that might otherwise be decided at the federal level played out instead in state legislatures.
The turn to state legislatures also reflects these bodies’ increased authority and effectiveness. For three decades, beginning in the Reagan administration, authority over social and economic policy and programs has steadily moved from the federal to state governments. Unemployment insurance, welfare, food stamps, transportation, education, and health care spending rely largely on federal spending, but the states establish the level and conditions of support that federal funding provides. In addition, state legislatures have become more professionalized, with lawmaking increasingly a full-time, paid position, including staff support.146 Furthermore, in most state legislative bodies, there is no possibility of a minority filibuster; thus, majority control brings much greater lawmaking power in the states than in Congress.147
At the same time, many of the factors that strengthen corporate political influence are magnified in the states. First, far fewer people pay attention to state government, implying wider latitude for well-funded organized interests. The political scientist Martin Gilens notes that only when policy debates attract widespread public attention are politicians even modestly responsive to the bottom 90 percent of the population.148 Yet if such attention is rare at the federal level, it is rarer still in the states. Fewer than one-quarter of adults are able to name their state senator or representative, and fewer than half even know which party is in the majority.149 Thus, even the crudest form of political accountability—voting against the party in power when the economy turns bad—does not function at the state level.150
If most people can’t name their legislators, how many are likely to have a well-formed opinion on whether prevailing wages should be required on public construction projects worth more than $25,000? How many can possibly be paying attention to debates about changing the definition of employee “misconduct”—changes that affect eligibility for unemployment insurance benefits? For all practical purposes, these debates take place in a vacuum. Apart from labor unions and a handful of progressive activists, the corporate agenda on such topics encounters little public resistance at the state level because hardly anyone knows about or understands the issues.
So, too, corporate lobbies’ financial advantage is magnified in the states (figure I.3). Citizens United marked a sea change in state as well as federal politics. As of 2010, twenty-two states maintained bans on independent political expenditures by corporations or labor unions; all were overturned by the Supreme Court’s decision. The first major analysis measuring the impact of the legal change on state legislatures found that the net result was to increase the odds of a Republican’s being elected by four percentage points, primarily as a result of increased business contributions.151
FIGURE I.3. Corporate and union spending on state election campaigns, 2008 and 2012.
Source: National Institute on Money in State Politics, “State Elections Overview,” FollowTheMoney, https://www.followthemoney.org.
Because state legislative races are so much cheaper than federal elections, those contributions go much further. Consider North Carolina, where a network of organizations overseen by the supermarket executive and corporate activist Art Pope spent $2.3 million on 27 legislative races in 2010.152 In 2008, the average North Carolina senate candidate spent a little under $140,000, and the average house candidate spent approximately $60,000.153 Two years later, Pope’s network contributed an average of $134,000 to each of the targeted senate races and $59,000 to each house race—effectively doubling the previous campaign budgets.154 Republicans won nearly 80 percent of the seats Pope targeted in 2010, and the GOP gained complete control of the state legislature for the first time since Reconstruction.
The corporate lobbies’ resource advantage is manifested not only in elections but also in growing influence over the legislative process once lawmakers are seated. Over the past four decades, state legislative districts have been repeatedly redrawn in order to maximize the number of safe seats for each party.155 As a result, incumbent Republicans have no incentive to govern as centrists but have strong reason to fear a well-funded primary opponent. Such a system in turn maximizes the power of the corporate purse. In competitive districts, the threat to primary an incumbent Republican from the right would be self-defeating—even if effective it would likely result in failure in November. Under current conditions, however, corporate lobbies can wield the threat of a primary challenger to enforce discipline on sitting legislators. In 2013–15, for example, Americans for Prosperity carried out an aggressive, well-funded campaign to attack Republican governors and legislators who sought to take advantage of funds available under the Affordable Care Act to expand Medicaid for their low-income citizens. In Florida, Kansas, Tennessee, and Utah, AFP put scores of staff to work, spent millions of dollars on advertising, conducted intensive phone-bank and canvassing operations in key legislators’ districts, and succeeded in reversing plans that initially enjoyed broad Republican support. In Kansas, a national AFP representative publicly warned senators that “we certainly plan to hold accountable every legislator who supports this misguided scheme.” The bill’s sponsor was shocked, noting that he had never before “heard a [witness] threaten members in testimony.”156
Such threats—whether implied or explicit—reflect the effective nationalization of state politics in the years since Citizens United. The overwhelming majority of legislative initiatives described in this book were crafted with the aid of corporate lobbyists and promoted through ALEC in statehouses across the country. The bills supported by ALEC, the Chamber of Commerce, AFP, NAM, and the NFIB are strikingly similar across a diverse range of states. Goals that were impossible to achieve in Congress proved attainable in the states; thus the corporate lobbies set out to reshape the national economy and labor market by moving a common agenda in fifty venues at once.
For political scientists, the dominant role of national corporate lobbies requires fundamentally rethinking theories of state governance. Chief Justice Brandeis famously suggested that “it is one of the happy incidents of the federal system that a state may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments without risk to the rest of the country.”157 The ideal of state governments as “laboratories of democracy” has infused scholarship ever since. An entire field of study focuses on “policy diffusion”—the question of how new ideas spread from one jurisdiction to another as each state’s lawmakers seek to copy the most successful policies that emerge from another’s trial and error.158 But this process has been fundamentally reordered: increasingly, state legislators everywhere start with the same policy goals; the experiments are primarily aimed at determining the extent to which this common agenda is realizable at a given time.
The central themes of this book—increasing economic inequality leading to growing political inequality, the nationalization of state politics by business lobbies seeking to move a fifty-state agenda, and the corporate effort to pass laws that benefit the privileged while undermining workers’ market power—are all the product of decades-long developments. None of them sprang up wholly formed in 2010. In particular, the exaggerated influence of moneyed interests has been the subject of public complaints for at least a century. Findings of the political scientists Larry Bartels and Martin Gilens that the views of most of the population are effectively ignored by elected officials are based on data from years before Citizens United. Some of the central organizations behind the current corporate agenda—including the American Legislative Exchange Council—were created in the 1970s. Even relatively newer political organizations such as Freedomworks and Americans for Prosperity were in place years before the Court’s decision.
Yet a series of events came together in 2009–10 that led to a dramatic upsurge in corporate political activity and created an unprecedented rush of corporate-backed legislation. The economic inequality that had been building since the 1980s produced a new class of billionaire donors willing to spend previously unthinkable sums on politics.159 In 1982, the top one-tenth of 1 percent of the population accounted for approximately 10 percent of all political donations. This figure grew gradually over the next three decades, reaching just under 30 percent in 2010 before shooting up to 40 percent in 2012.160 The 2008 election—which put Democrats in control of both houses of Congress as well as the White House—struck fear into the hearts of energy executives worried about climate change legislation, financial titans anticipating new regulations, and insurance companies facing the demand for affordable health care. These fears in turn drove scores of new donors to join the Chamber of Commerce or the Koch network. As one Koch insider describes, “Obama’s election sparked such vitriol on the right that [the Kochs] were almost overwhelmed by the number of wealthy donors eager to join them. Suddenly they were raising big money!”161 The first Koch donor summit, in 2003, drew only 15 participants.162 As late as June 2009, the event raised just $13 million. By 2015, however, the network had attracted 450 donors and solicited nearly $900 million for the upcoming election season.163 Longtime campaign finance watchdog Fred Wertheimer commented that “we’ve had money in the past, but this is so far beyond what anyone has thought of it’s mind-boggling.”164 The Citizens United decision was critical to the growth of the Kochs’ and similar corporate advocacy groups—particularly those who wanted to shield donors’ identity.165
Alongside this corporate political resurgence, 2010 was also marked by dramatic developments in both the fiscal condition and partisan control of state governments. Dramatic budget shortfalls in almost every state in 2009 and 2010—a follow-on effect of the worst financial crisis since the Great Depression—created a political climate in which ideas that in better times might have been deemed too radical (such as abolition of collective bargaining rights) became politically feasible. At the same time, just months after the Citizens United decision, GOP strategists turned to newly unrestricted corporate coffers in order to launch the Redistricting Majority Project—“RedMap” for short—aimed at winning control of legislatures that would be charged with redrawing congressional districts following the 2010 census. This effort—funded by the U.S. Chamber of Commerce, American Crossroads, and ALEC member corporations—helped turn eleven new states all red, with Republicans controlling the governor’s office and both legislative chambers.166 Critically, this sweep included a belt of states running across the upper Midwest, from Pennsylvania to Wisconsin. Newly empowered in traditionally prounion states that are battlegrounds in national politics, corporate lobbies and their legislative allies moved quickly to enact sweeping reforms intended to advance their economic agenda and cement their political advantage. The goals of the corporate lobbies were not new, but their ability to achieve legislative goals was greatly accelerated under the new conditions. Thus, for example, as of 2010 only four states had placed restrictions on project labor agreements in the construction industry; from 2011 to 2015 nineteen more states passed such laws.167
For all these reasons, studying state legislation in the years following Citizens United provides by far the most comprehensive picture of the corporate lobbies’ policy priorities, and the best road map for the type of initiatives that should be expected from a federal government under unified Republican control. During this period, America’s most powerful lobbies have been pursuing an ambitious agenda that aims to fundamentally reshape the balance of power between employers and employees. To the extent that they succeed, this agenda is likely to increase inequality, make life materially harder for millions of families, and undermine the political and legal rights of American workers.
This book is built on a fifty-state, thirty-issue, five-year database of corporate-backed legislation. But it is not a statistical analysis of when, where, and how corporate elites get their way. Ideally, the book would include statistical evidence identifying the conditions under which corporate-backed bills are most likely to be adopted. But this is simply not possible given data constraints. Citizens United has led to a proliferation of vehicles for untraceable political spending, making it frequently impossible to connect the dots between corporate actors and legislative outcomes. Furthermore, the corporate agenda is carried out through an integrated network that operates on multiple channels at once: funding ALEC to write bills, craft legislative talking points, and provide a meeting place for legislators and lobbyists to build relationships; supporting local think tanks in the ALEC-affiliated State Policy Network to produce white papers, legislative testimony, opinion columns, and media experts; contributing to candidate campaigns and party committees; making independent expenditures on behalf of lawmakers or issues; and deploying field organizers to key legislative districts. But there are no data with which to measure the relative impact of these disparate activities, and some of the most potent—such as threats to support a primary opponent—are understandably kept secret.
The statistical analyses of the political scientists Martin Gilens and Alexander Hertel-Fernandez both make important contributions to understanding corporate political power, but both also point to the limits of such research. Gilens uses public opinion surveys from the 1980s and 1990s to show that federal policymaking predominantly follows the views of the richest 10 percent of the country rather than the less affluent majority. This is an important finding, but it says nothing about how elite opinion translates into legislation. Furthermore, Gilens looks only at issues that were sufficiently salient that the broad public had an opinion about them; the majority of issues taken up by state legislators do not meet this threshold, and thus the data tell us nothing about them. Similarly, Hertel-Fernandez compared ALEC model bills with actual state legislation in order to examine which legislators were most likely to replicate ALEC’s templates.168 He concludes that ALEC language is most used by those who agree with ALEC’s position but lack the staff capacity to research and write their own legislation. This is a useful finding but also a modest one. Although a small question (staff capacity) is answered, the bigger question goes unanswered—how do so many legislators come to support ALEC’s agenda? And even to make his modest claim, Hertel-Fernandez was forced to go back to 1995 in order to find usable data. The limitations in these works are not the authors’ fault; they are inherent in the data.
Thus this book does not present a statistical model calculating the factors that make corporate lobbies succeed or fail. Instead, its focus is on understanding the underlying rationale and ultimate goals of these most powerful organizations.
Each of the book’s chapters addresses a particular policy area, but each is structured to follow a similar methodology. Each chapter begins with general background descriptions of the legislative initiatives that the corporate lobbies are proposing in this policy area. I then outline the arguments that corporate advocates voice on behalf of these initiatives, in their own words. Next I examine these claims against the economic evidence. In every case, the claims of corporate advocates are found to have no basis in scientific evidence. Furthermore, in many cases the claims made for one policy are contradicted by rationales voiced for another—suggesting that lobbyists themselves may not believe their own arguments. Finally, I step away from the arguments lobbyists offer the public and look at the most likely actual impacts of these proposals. I assume that staff members at the Chamber of Commerce and allied business lobbies are aware of what the economic evidence points to as a policy’s most likely impact and that they promote these policies not because they believe their own spin but because they believe those impacts serve the long-term interest of their member corporations. This raises the most important question: Why would these companies view outcomes such as lower wages, a less effective education system, or a less healthy population as meeting their interests? This is the heart of the book’s work: looking not at what the corporate lobbies say but at what they do, assuming that these actions embody rational corporate interests, and then weighing what those interests might be. Each chapter works to answer this question for a particular policy area. In this sense, each chapter also brings the overarching corporate agenda into more complete focus. The book begins by plumbing the corporate rationale for dismantling public employee unions and defunding public services; it then proceeds to make sense of the agenda for undermining private-sector unions and lowering labor standards for nonunion workers. I then examine why the corporate lobbies might see an interest in dismantling the public education system, and finally I seek to understand corporate antiunionism not as an ideological impulse but as a component of this broader agenda for rewriting the rules of our economy.
Chapter 1 examines attacks on the public sector—both eliminating employee union rights and slashing public services. Beginning in early 2011, these policies were promoted as a response to the record-level budget deficits that nearly all states then faced. But there is no economic evidence to suggest that overpaid unions caused the deficits or that abolishing union rights would resolve them. There is no statistical correlation between states’ budget deficits and the presence or strength of public-sector unions. Indeed, in Texas, a state with one of the largest deficits, no public employees have a right to collective bargaining. More tellingly, the states that enacted the largest public-sector layoffs and compensation cuts do not correspond to those that faced the biggest deficits. Retrenchment was done not as an economic necessity but as a political choice.
Beyond the attacks on public-sector unions, the fiscal crisis of 2010–11 also served as an occasion to enact dramatic cutbacks in funding for schools, health care, libraries, transportation, and other essential public services. Once again, the location and size of cutbacks were not based on areas where budget deficits were most severe. Furthermore, rather than treating service reductions as a temporary tragedy, to be reversed when revenues were restored, legislators in many states sought to lock in retrenchment through new tax cuts for the wealthy or by enacting constitutional restrictions on future spending.
This chapter seeks to answer a central question that runs through much of recent state politics: Why would large, private corporations spend significant time, money, and energy fighting public employee unions in Wisconsin or Ohio? And why would corporate lobbies seek to shrink essential services—independent of any budgetary need—and then lock in a skeletal level of services as the new norm? For Republicans, the attack on public employee unions entailed clear partisan goals. This chapter seeks to look beyond those goals, to understand the strategic aims that underlie the corporate lobbies’ efforts to dismantle the public sector.
In several states, those promoting restrictions on public-sector unions initially insisted that they had no objection to private-sector unions. Ultimately, however, the same lobbies that played a leading role in undermining public-sector unions have also championed right-to-work laws and restrictions on construction industry wage standards—both of which target private-sector unions. Beginning in 2011, right to work became a top priority of corporate lobbies nationwide; the chambers of commerce of Indiana, Wisconsin, and New Mexico, for example, all named right to work their top legislative priority.169 Proposals were introduced in nearly twenty states and were adopted in Indiana and Michigan in 2012 and in Wisconsin in 2015. Chapter 2 examines the arguments around right to work and assesses corporate motives for deunionizing the private sector.
Those leading the attacks on public employee unions in Wisconsin and elsewhere have often portrayed themselves as champions of hard-working nonunion taxpayers in the private sector. But what are the corporate lobbies actually doing for such workers? Chapter 3 presents a comprehensive account of how corporate lobbies and their legislative allies have sought to undermine labor standards and workplace rights in the nonunion economy. The chapter details the record of corporate-backed state legislation governing the minimum wage, tip credit, child labor, overtime, employee misclassification, wage theft, sick leave, occupational licensing, workplace safety, meal breaks, workplace discrimination, and job-based safety-net programs such as unemployment insurance. On every one of these topics, corporate lobbies and their legislative allies have sought to reduce nonunion wages and benefits and abolish, weaken, or undermine the procedural rights of nonunion workers.
Chapter 4 explores how a combination of interests—partisan politics, anti-unionism, the drive to eliminate social entitlements, and unprecedented financial interests in privatization—come together around the issue of education reform. In the years since 2011, more legislation has been adopted on education than in any other area of labor relations or public services. Furthermore, while most of the issues discussed in the book play out along partisan lines, the attack on public education has brought corporate Democrats into an alliance with their conservative counterparts. The chapter examines corporate-backed legislation addressing a number of related issues: teacher evaluation and tenure, teacher collective bargaining, class size, certification requirements, charter schools, voucher programs, breadth of curriculum, school funding, teacher recruitment and training, high-stakes testing, and the promotion of digital and online instruction. It assesses both the pedagogical evidence underlying this legislative agenda and the political and economic interests driving it. In particular, the active engagement of many firms that have no direct financial interest in education reform highlights the broader corporate interest in reshaping public services and public expectations.
Chapter 5 returns to an examination of antiunionism, this time viewing it in the context of the broader corporate agenda. Fewer than 7 percent of private-sector employees in the United States now have unions, and many of the most active companies in ALEC face little near-term threat of unionization. What, then, explains the high priority corporate lobbies have placed on undermining unions? I believe the answer to this question lies primarily in understanding the ways in which unions affect the lives of nonunion workers—both in the labor market and through political action. The centrality of the legislative attack on unions makes sense only when understood as an attempt to remove a political obstacle to a broader economic agenda that is primarily aimed at the 88 percent of the labor force that is nonunion. This logic becomes clear in the examination of “paycheck protection” laws that restrict the ability of unions to spend money on political action. Antiunion legislation is thus shown to be a critical piece of a much broader agenda to reshape the U.S. labor market as a whole.
To be clear, the focus on corporate antiunionism is not meant to obscure the legitimate criticisms that may be made of labor unions. In recent decades, too many unions have become overly bureaucratic and disconnected from their members. Faced with existential threats, too many have become defensive and uncreative. Too many have become overly focused on legal contract obligations and lost sight of broader social visions. Some unions lack a robust democratic process or are not sufficiently inclusive of diverse membership. These are serious issues, and union members who complain about these dynamics do so with justice. Indeed, there is a long history of such debates and a substantial critical literature on these topics, produced primarily by dissidents and reformers within the labor movement itself.170 But these are not the reasons for which unions are under attack by the corporate lobbies. On the contrary—if unions were stronger, more visionary, more democratic, more inclusive, with more members engaged in more creative tactics, this would make the labor movement a much more formidable opponent for ALEC and the Chamber of Commerce and would heighten, not lessen, the corporate drive to eliminate unions from the economy. These complaints are all reasonable subjects of discussion for scholars, commentators, and especially union members themselves. But they are not reasonable explanations for corporate political activity.
The book’s conclusion addresses the political dynamics that position growing populist sentiment against increasing corporate dominance, particularly in state governments. For all their impressive victories, the corporate lobbies remain largely unpopular. Bipartisan majorities support raising the minimum wage, establishing a right to paid sick leave, limiting class size in public schools, and increasing taxes on the rich. Progressive legislation on these issues has been adopted in scores of cities and states. Nor is this limited to liberal jurisdictions. In Arizona, for instance, the same electorate that chose Trump over Clinton also voted to raise the state’s minimum wage and establish a right to paid sick leave.171 The depth of support for both the Trump and Sanders campaigns in 2016 underscores the widespread anger with growing inequality. Some may hope that working-class conservatives become so engrossed in identity politics that progressive economic demands are forgotten, but this is unlikely. For the elite—promoting legislation that will make life materially harder for the majority of Americans—further pursuit of their agenda inevitably requires a shrinking of democracy. In part, this shrinking has taken the form of restrictions on voting rights. In addition, the corporate lobbies have mounted an ambitious campaign to prohibit cities within a given state from raising employment standards in the local economy and are using their influence in state governments to promote a balanced budget amendment to the U.S. Constitution, in order to block future generations of voters from reversing corporate-friendly austerity policies.172 The conclusion thus points to what is at stake not only in terms of economic gains but also in the very nature of our democracy.
We live in an unstable time, and the politics of economic policy remain full of contingency. Regardless of which side of the argument one prefers, this book hopes to enable readers to enter that debate with eyes wide open.
1
WISCONSIN AND BEYOND
Dismantling the Government
In January 2011, legislatures across the country took office under a unique set of circumstances. In many states, new majorities rode to power on the energy of the Tea Party “wave” election and the corporate-backed RedMap campaign. Critically, this new territory included a string of states, running across the upper Midwest from Pennsylvania to Wisconsin, that had traditionally constituted labor strongholds (figure 1.1). In addition, this was the first class of legislators elected under post–Citizens United campaign finance rules, and the sudden influence of unlimited money in politics was felt across the country. Finally, the 2011 legislative sessions opened in the midst of record budget deficits, creating an atmosphere of fiscal crisis that made it politically feasible to undertake more dramatic legislation than might otherwise have been possible. Any one of these things—a dramatic swing in partisan control, the suddenly heightened influence of moneyed interests, or a nationwide fiscal crisis—would be enough to change the shape of legislation. Having all three come together in one moment produced something akin to a political perfect storm.
For the corporate lobbies and their legislative allies, the 2010 elections created a strategic opportunity to restructure labor relations, political power, and the size of government. With no guarantee that their dominance would last into the future, the 2011–12 legislatures were animated by an urgency to lock in ambitious reforms while it was politically feasible. In this chapter, I will both describe the breadth of this legislative offensive and seek to make sense of its underlying motives and ultimate objectives.
FIGURE 1.1. November 2010: Eleven states newly put GOP in control of the governor’s office and both legislative chambers.
Starting in 2011, the country has witnessed an unprecedented wave of legislation aimed at eliminating public employee unions or, where they remain, strictly limiting their right to bargain. At the same time, the overall size of government has been significantly reduced in both union and nonunion jurisdictions. The number of public jobs eliminated in 2011 was the highest ever recorded, and budgets for essential public services were dramatically scaled back in dozens of states. All of this—deunionization, sharp cuts in public employee compensation, and the dramatic rollback of public services—was forcefully championed by the corporate lobbies, who made shrinking the public sector a top policy priority in state after state.
The rationale most commonly offered for this retrenchment was that budget deficits were the result of overspending bureaucrats and overly generous union contracts. Both public employee compensation and public service budgets, advocates proclaimed, needed to be radically restructured in order to restore the country to fiscal health.
Upon close examination, however, this argument simply does not fit the economic facts. There is no statistical correlation between the size of budget deficits and the presence or strength of labor unions. The deficits were not caused by overspending but, overwhelmingly, by the recession itself. Furthermore, the harshest antiunion laws, the most draconian cuts in pension benefits, and the steepest layoffs of public employees did not occur in the states facing the largest deficits. Examining the fiscal and legislative landscape of the country as a whole, it is clear that these measures were enacted not where they were economically necessary but where they were politically possible.
Furthermore, cuts in public services were not made reluctantly—as a temporary calamity to be mitigated wherever possible—but were embraced by legislators as an affirmative policy choice. Many of the states that enforced the most draconian cuts simultaneously adopted new tax breaks for corporations and the wealthy. So too, when legislators were faced with the opportunity to restore services after the economy improved and tax revenues rebounded in 2013–14, many chose instead to enact yet further rounds of corporate tax cuts. Finally, corporate advocates and their legislative allies have sought to lock in cuts made in the depths of recession by adopting constitutional amendments that would make it difficult or impossible to ever restore public services.
All of this challenges us to understand the following: If wage cuts and union restrictions were not a response to fiscal emergency, what was their purpose? And why would lobbyists and lawmakers choose to lock in cuts to school, transportation, and health funding even after the recession passed and services could be restored? This chapter aims to answer these questions.
A “Showdown” with Public Employee Unions
In early 2011, business-backed governors across the country proclaimed that government unions were to blame for the budget deficits then afflicting nearly every state. Corporate advocates argued that taxpayers were being held hostage by a cycle of corruption in which public employee unions helped elect officials who then negotiated unaffordable sweetheart contracts, from which unions siphoned off dues money to feed back into the campaign coffers of favored politicians.
The ALEC scholar Bob Williams took pains to distinguish this critique of public-sector unions from a professed respect for their private-sector counterparts. Industrial unions are compelled to honor their employer’s bottom line, he explained; by contrast, public employees’ only bottom line is whatever they can squeeze out of taxpayers. Furthermore, public officials are afraid to offend the union for fear of risking reelection. In this way, Williams reasoned, “collective bargaining [makes] government employees … ‘super citizens’ …[while] the rest of the taxpayers are relegated to second-class status.”1 It’s no wonder that Williams provides no data to substantiate his theory; in reality, many unions negotiate with officials they campaigned against or help elect governors only to see them cut pension benefits after winning office. But the images Williams conjures up—lazy government employees living high off the hard-earned tax dollars of private-sector workers—were ubiquitous in 2011–12 and no doubt compelling to many.
This argument came at a propitious moment for corporate interests. In the aftermath of the Wall Street mortgage scandal and the ensuing economic crash, public sentiment turned sharply against those perceived as responsible for both the recession and the longer-term trends of growing inequality. In 2008, three-quarters of Americans believed that president George W. Bush’s economic policies had made the country worse off; the following January, Bush left office as the least popular president in recorded history.2 When gas prices rose sharply that summer, the public pointed to the oil industry, the Bush administration, and commodities traders as those responsible for the hardship.3 A majority of the country blamed insufficient government regulation for contributing to the financial crisis, and an overwhelming number—including three-quarters of Republicans—wanted to ban executive bonuses at banks that received federal assistance.4 In the fall of 2011, this brewing discontent was ignited by the Occupy Wall Street movement, which gave voice to widespread resentment against the finance industry and the country’s economic elite.
Against this backdrop, corporate lobbies and their allied lawmakers promoted a new definition of inequality, tapping into the same anxiety and resentments that fueled support for Occupy but channeling that anger in a direction that was benign for the donor class. Rather than naming investment banks or corporate executives as the villains, this narrative pointed at public employees.5 Thus, New Jersey governor Chris Christie explained that society had become divided between “two classes of people … public employees who receive rich benefits and those who pay for them.”6
Based on this argument, Wisconsin’s “Budget Repair Bill” largely eliminated collective bargaining rights for the state’s 175,000 public employees. While not expressly outlawing unions, the bill’s effect is similar. Public employees are prohibited from negotiating about anything other than wages; wage increases for local government employees are limited to the rate of inflation and must be approved by referendum of local voters; unions can no longer require those who benefit from contracts to pay their fair share of the costs of administering them, and even those who volunteer to pay union dues can’t do so through the state payroll system; all unions must hold an annual referendum and win support from a majority of all eligible employees in order to remain in existence; and participation in any type of job action is grounds for immediate dismissal. The bill also completely stripped union rights from faculty and graduate student employees in the state university system.7
FIGURE 1.2. Legislation restricting public employees’ collective bargaining rights, 2011–15.
Wisconsin’s was the most notorious legislation adopted during this period. But during the course of the next four years, fifteen states passed laws mandating statutory restrictions on public employees’ collective bargaining rights (figure 1.2).8 Beyond Wisconsin, for instance, collective bargaining rights were eliminated for Tennessee schoolteachers, Oklahoma municipal employees, graduate student research assistants in Michigan, and farm workers and child care providers in Maine.9 Michigan and Pennsylvania both created “emergency financial managers” authorized to void municipal union contracts. New Jersey’s and Minnesota’s legislatures both restricted public employees’ right to bargain over health care.10 Ohio adopted a law—later overturned by citizen referendum—that largely mirrored Wisconsin’s, outlawing strikes and prohibiting employees from bargaining over anything but wages. In Indiana, where Governor Mitch Daniels had issued an executive order abolishing state employee collective bargaining rights on his first day in office in 2005, lawmakers codified this ban into statute in order to prevent its possible overturn by future governors.11
None of the lawmakers carrying out this agenda had campaigned on a platform of abolishing union rights. When such measures were announced, they took the public everywhere by surprise. In Wisconsin, the state’s leading newspaper identified sixty different campaign pledges that Walker had offered during the course of the 2010 election season; not one entailed eliminating collective bargaining rights.12 Indeed, the governor himself described the introduction of his “Budget Repair Bill” as having “dropped the bomb.”13 The same was true for other states that passed similar laws. Thus these laws were not crafted in response to public opinion or as an outgrowth of public debate. They originated instead in the long-standing plans of corporate lobbyists who suddenly saw an opportunity to take down the opposition.
Former Speaker of the House Tip O’Neill once famously quipped that “all politics is local”—suggesting that even members of Congress are ultimately elected on the basis of their reputation for solving local problems.14 The past few years, however, have stood this axiom on its head. Local politics have become nationalized, with state legislation written by lobbyists representing national and multinational corporations. In each state, residents understandably focused on local legislators as the architects of the antiunion edicts. In fact, lawmakers were enacting the agenda of national corporate interests that had spent years preparing for just such a moment.
In Wisconsin, even before the new governor was sworn in, the president of the Koch-funded Americans for Prosperity traveled to Madison to urge Walker to provoke a “showdown” with public employee unions, explaining that AFP was promoting this same strategy in Indiana, Ohio, and Pennsylvania.15 It’s not clear if the impetus for Walker’s bill lay in this visit or elsewhere. But with the Kochs serving as one of the largest contributors to his campaign, there is no doubt that their word carried significant weight in the governor’s office.
Wisconsin’s Budget Repair Bill (Act 10) marked a singular triumph for the ALEC network. Not only did the bill embrace principles laid out in ALEC model legislation, but its passage was made possible by an extensive corporate investment in local politics. Walker himself is an alumnus of ALEC, and from 2008 to 2012 he received over $400,000 in campaign contributions from ALEC-member companies. In addition, forty-nine members of the 2011 Wisconsin legislature were ALEC members, including both the speaker of the house and the senate president; the latter was ALEC’s state chair, a position that carries with it an affirmative obligation to promote the organization’s model bills.16
When it was unveiled, the Wisconsin law received enthusiastic support from both state and national business lobbies. The U.S. Chamber of Commerce lauded Walker for showing that “collective bargaining is not a right but a costly entitlement.”17 Wisconsin Manufacturers and Commerce (WMC)—the state’s premier corporate group—hailed Act 10 as a “landmark achievement” that “diminish[ed] the strength and power of public employee unions.”18 The corporate lobbies continued to invest in this offensive throughout Walker’s battle with senate Democrats and union protesters. At the height of protests, AFP launched a $400,000 advertising campaign supporting Walker’s initiative.19 And when the governor was challenged in a recall election the following year, WMC contributed $3 million toward keeping him in power.20
Are Public Employees to Blame for State Deficits?
In state after state, debates over antiunion measures were cast as a response to fiscal concerns. Facing dramatic budget shortfalls, it was necessary to make hard choices. One might disagree about exactly where cuts should be made, advocates argued, but the need to somehow rein in labor costs was beyond question.
It turns out, however, that this storyline does not fit the facts of economic reality. Rather than extorting above-market wages, an apples-to-apples comparison shows that public employees generally make slightly less than similarly skilled private-sector employees.21 Furthermore, the timing of the budget crises that swept the nation in 2010–11 makes clear that these crises could not have been caused by excessively generous employee compensation.
The budget shortfalls came on suddenly, as shown in figure 1.3. As recently as 2007, forty of the fifty states enjoyed budget surpluses.22 Three years later, the states faced a combined shortfall of almost $190 billion, by far the largest on record.23 Whatever caused the crisis, then, must have occurred in 2008–9. There was certainly no dramatic increase in employee compensation in these years. On the contrary, both the number of public employees per capita and the proportion of state budgets devoted to employee compensation were flat for the preceding decade.24
FIGURE 1.3. Aggregate state budget gaps, 2000–2011. Adapted from figure 2 in Phil Oliff, Chris Mai, and Vincent Palacios, “States Continue to Feel Recession’s Impact,” Center on Budget and Policy Priorities, June 27, 2012, http://www.cbpp.org/sites/default/files/atoms/files/2-8-08sfp.pdf.
What occurred in that short time span was not any increase in state spending but rather, a dramatic falloff in revenues, caused by the collapse of the housing market and the onset of the Great Recession.25 Budget deficits struck nearly every state, regardless of their public employees’ union status.26 Indeed, the state of Texas—which prohibits collective bargaining for nearly all public employees—faced a massive, two-year budget shortfall of $18 billion, or 20 percent of state expenditures.27
Because unions did not cause the deficits, it should be clear that ending unions’ bargaining power was not undertaken as a strategy for solving states’ fiscal problems. There may be times when employee concessions are needed to help close budget gaps, but such concessions in no way require curtailing bargaining rights. Nowhere was this clearer than in Wisconsin itself. At the start of 2011, Wisconsin was one of the few states not facing a budget crisis; on the eve of Governor Walker’s inauguration, the state’s nonpartisan legislative research office announced that Wisconsin would begin the year with a $121 million surplus. The budget went into the red only after the governor, as one of his first acts in office, enacted large new tax cuts for the business community.28 The disconnect between union busting and fiscal necessity became painfully clear during debates over the governor’s budget proposal. When Wisconsin unions announced they had agreed to all of Governor Walker’s economic proposals—including significant benefit reductions—Walker declared that, despite having been granted everything he claimed was needed to close the budget gap, no deal would be acceptable as long as workers retained the legal right to negotiate. Under questioning by members of the U.S. Congress two months later, Walker conceded that some of the most draconian provisions in his legislation wouldn’t save the state money.29 So too, Ohio governor John Kasich—who championed a law similar to Wisconsin’s, only to see it overturned by a subsequent voter referendum—conceded his proposed law “does not affect our budget.”30 In short, the attack on collective bargaining rights was not a fiscal strategy but primarily a political agenda unrelated to budget requirements.
Political and Economic Impacts of Antiunionism
Politics is always complex, and legislation is almost always the result of a coalition of forces with overlapping interests rather than the backroom plot of a single, coherent organization. The attack on public employee unions brought together antiunion ideologues, Republican Party strategists, and antitax conservatives, along with the corporate lobbies, with each group pursuing its own interest in curtailing unions.
There is no doubt that the attacks on public employee unions were driven in part by Republican hopes of defunding their political opposition. GOP strategists have long identified labor unions as one of the central foundations of the Democratic Party.31 After decades of assault on private-sector unions, in 2009 the number of union members in the public sector outnumbered those in the private for the first time in American history.32 This made public employee unions a particularly enticing target for those looking to shift the balance of political power. “Every worker who doesn’t join the union,” reasoned the conservative strategist Grover Norquist, “is another worker who doesn’t pay $500 a year to organized labor’s political machine.”33 So too, the American Enterprise Institute hailed Wisconsin’s antiunion law as “defunding of the Democratic party shock troops.”34
The impact of Act 10 on the Wisconsin labor movement has indeed been calamitous. Within three years, the number of Wisconsin public employees who were union members fell by almost one hundred thousand.35 The Wisconsin State Employee Union saw its budget cut by two-thirds during that period, with one conservative group estimating that the law cut off $2 million per year in union political spending.36 Thus those who hoped Act 10 would change Wisconsin’s political landscape saw their wish come true.
The loss of collective bargaining also led to a marked decline in public employees’ standard of living. By mandating increased employee payments for health insurance and pensions, Act 10 imposed an effective 12 percent pay cut, followed by a two-year wage freeze. Under these conditions, one employee explained, “We live paycheck to paycheck.”37 Wisconsin was the first state in the country where public employees won the right to organize, and Madison is home to the American Federation of State, County and Municipal Employees’ (AFSCME’s) first local union. By 2014, the president of AFSCME Local 1, an information technology specialist and mother of three, had been forced to take a second job at a local restaurant and was supporting her family with food stamps.38
In Wisconsin and elsewhere, attacks on state and local government had particularly damaging effects on African American workers. Historical discrimination in the private sector, combined with a series of equal employment initiatives in the public sector, long ago made government employment the backbone of the black middle class.39 By 2010, 21.2 percent of all black workers were public employees, with African Americans 30 percent more likely than others to be employed by the government.40 The public sector is important to black communities not only for the number of jobs it provides but also for the quality of those jobs. The median wage earned by black employees is significantly higher in the public sector than in other industries, and the gap between black and white wages is smaller.41 Public service has been particularly important for black professionals. When the Great Recession hit, over 26 percent of black college graduates, significantly more than their white counterparts, were employed in state or local government.42 Thus any cutback in public employment—in addition to its impacts on the broader economy—is also an attack on the black middle class. “When people think about racial discrimination, they think about someone in a Klan sheet,” explains the University of California economist Steven Pitts. “It’s important to understand that even if someone like Scott Walker does not express an overt prejudice toward blacks, their policies still can have racial impacts.”43 By slashing public-sector jobs, Walker and like-minded governors effectively pushed many black workers out of the middle class.
Who Benefited from Cutting Public Employee Paychecks?
In state after state, the attack on public employee unions was cast as a defense of hard-working nonunion taxpayers in the private sector. Private-sector workers were encouraged to believe that if public employees’ compensation were cut, the savings would end up in their own pockets. But what actually happened?
It is difficult to answer this question for the country as a whole. In many states there are no data with which to quantify the total value of public employee cutbacks, much less to trace how those savings were allocated. It is clear, however, that many states enacted new tax cuts for the wealthy at the same time that they cut compensation for public employees, thus transferring income from working- and middle-class families to those more privileged.
Because Wisconsin’s Act 10 was the subject of such intense debate, more data are available regarding its impacts. Governor Walker projects that in the four years from 2011 to 2014, cuts to public employee pensions and health insurance made possible by Act 10 have “saved the taxpayers some $3 billion.”44 Assuming this figure is roughly accurate, where did this money go? Some of the cuts in teacher pay and benefits likely went to make up for the Walker administration’s $900 million reduction in aid to local school districts.45 The majority almost certainly went, as the governor claimed, to “the taxpayers”—though not necessarily the same taxpayers the public was led to imagine. In the years from 2011 to 2014, Wisconsin legislators enacted a series of tax cuts whose value over that period totaled approximately $2 billion.46 An analysis of these cuts shows that the poorest 20 percent of households received a benefit of just $48 per year, and the average benefit for the entire bottom 60 percent of families was $118. But the richest 20 percent of households received an average of $681 per year, and the top 1 percent received over $2,500 per year.47 In total, fully half of the tax cuts went to the richest 20 percent of the state’s population, with another quarter going to the next 20 percent. The bottom 60 percent of the state’s population was provided just over one-quarter of the funds to split among themselves (figure 1.4).48 Cutting public employee benefits to fund tax cuts was not, then, a transfer from the “haves” to the “have-nots” but just the opposite—$2 billion taken from working and middle-class families and given predominantly to the privileged and elite.49
FIGURE 1.4. Distribution of Wisconsin tax cuts by income group, 2011–14.
Source: Wisconsin Budget Project, “Missing Out: Recent Tax Cuts Deliver Little to People Who Earn the Least,” June 3, 2014, http://www.wisconsinbudgetproject.org/wp-content/uploads/2014/05/Missing-out.pdf.
Together with restrictions on collective bargaining, many legislatures have mandated direct cuts in public employee compensation. From 2011 to 2014, thirty states passed laws that froze wages or cut health or pension benefits. While it is difficult to calculate with great accuracy, the total number of employees affected by these cuts appears to exceed nine million.50
By far the most common such initiative has been aimed at public employee pensions. Virtually all of the pension reforms adopted follow ALEC proposals—increasing employee contributions, raising the age of retirement and the number of years’ service required for vesting, and above all, moving from defined-benefit to defined-contribution plans.51 Particularly in jurisdictions without unions, making retirees pay to fill budget gaps was a politically easy way to address recession-induced deficits.
These cuts have taken a dramatic toll on the lives of public employees. While public rhetoric portrayed government retirees as a privileged class living a life of ease on Cadillac pensions, the truth was far more stark for most employees. For many, pension cuts came after decades of carefully holding together a monthly budget. A Detroit librarian, for example, explained that “for more than three decades … I lived frugally…. My pension has to … pay for groceries, gas in my car, and a health care plan since the City no longer provides one…. For me [the cutback] has meant delaying important medical procedures until I can afford the co-pay.”52 For many, pensions represented a modest security scraped together over decades of lean living. “For my first 15 years,” a science teacher explains, “I worked a second job, and my wife worked part-time, simply to get by. Between the two of us, we barely made enough money to cover the mortgage, pay off student loans and raise our two children, thanks to wage freezes and benefit cuts. Through it all, I paid 7.5 percent of every paycheck toward my retirement. I knew my modest pension would be the bedrock for my family’s long-term financial security.”53 Far from representing a privileged class forced to scale back to normal lives, these were hard-working families whose modest measure of security was pulled out from under them.
Conservative politicians and corporate-funded think tanks have maintained an unrelenting drumbeat claiming that pension plans are bankrupt and unaffordable, imposing unbearable burdens on the backs of taxpayers. The ALEC-affiliated Heartland Institute warned in 2010 that “taxpayers in almost every U.S. state owe large and possibly unpayable retirement pensions to the men and women who work for the government.”54 “The problem we face is simple,” Chris Christie declared in his 2011 state-of-the-state address. “Benefits are too rich, and contributions are too small, and the system is on a path to bankruptcy.”55
Corporate advocates pointed to unaffordably generous union pensions as one of the key drivers of budget deficits. But there is no evidence to support this claim. The gap in pension funding is a relatively new phenomenon. In the year 2000, public employee pensions, on aggregate, were funded at just over 100 percent of liabilities; during the ensuing decade, a combination of recession and cutbacks in employer contributions reduced that rate, but it never fell below 84 percent—a level considered healthy by accounting standards—until 2009.56 Second, many states with weak or nonexistent unions faced pension deficits similar to the national average. South Carolina’s pension fund, for example, faced a deficit significantly greater than those of California, Michigan, Massachusetts, or New York.57 No public employee in South Carolina has the right to collective bargaining; furthermore, the GOP has controlled both houses of the legislature for the past fifteen years and the governor’s mansion for twenty-six of the past thirty years.58 Are we to believe that this state’s pension shortfall results from Governors Sanford’s and Haley’s kowtowing to labor leaders?
In fact, like fiscal problems generally, pension shortfalls were overwhelmingly a product of the recession. Nearly 90 percent of the funding gap faced by state and local governments was due to the stock market collapse in 2007–9, followed by the collapse of the housing market, which had a severe impact on local government revenues.59 The deficits were caused not by public pensions but by the Wall Street mortgage scandal that triggered a financial meltdown. The notion that the country faced a pension “crisis” was based on extreme assumptions regarding what constitutes prudent investment—embraced by conservative commentators but not by actual pension managers—whose effect was to artificially triple or quadruple the estimate of unfunded liabilities.60 In reality, most states’ liabilities were quite modest even in the immediate postrecession years and could have been closed by a variety of moderate measures.61
Instead, corporate lobbies both in 2010 and today advocate dramatic cutbacks in pension benefits and, above all, an end to defined-benefit plans. ALEC’s “Statement of Principles on State and Local Government Pensions,” for instance, focuses on one overriding goal: “that defined benefit plans be replaced by defined contribution plans.”62 This long-standing conviction predates both the recession and any crisis of underfunding. At least as far back as the year 2000—when the nation’s public employee pension funds were funded at just over 100 percent—ALEC legislation called for moving public employees into privately managed defined-contribution systems.63
Again, the pattern of pension cutbacks cannot be explained by fiscal exigency. Florida, North Carolina and Wisconsin, for example, are among the states that enacted the harshest cutbacks in pension benefits. Yet just prior to the recession, these states boasted funded ratios of 105.6 percent, 106.1 percent, and 99.5 percent, respectively.64 As Scott Walker prepared to take office, Wisconsin had one of the healthiest pension funds in the country, funded at 99.7 percent of liabilities.65 Most tellingly, the switch from defined benefit (DB) to defined contribution (DC) plans does not actually save money, but the opposite. Providing any given level of benefits for retirees costs almost twice as much through a typical DC plan.66
What, then, leads corporate lobbies to put such a high premium on abolishing secure retirement plans? Much has been written about the finance industry’s interest in privatizing pensions, and there is no doubt that this has been one of the driving forces behind the call for dismantling publicly run funds.67 But what about the nonfinancial corporations that make up the bulk of ALEC and Chamber of Commerce membership? In 2011, for instance, the ALEC task force that oversaw pension reform issues was chaired by Kraft Food, Inc.68 Why would Kraft and other nonfinancial firms devote significant time, money, and effort to privatizing public employee pensions? Answering this question will shed light on the broader puzzle of why large private corporations would expend resources on dismantling public employee unions.
Beyond Wall Street, it seems that corporate employers generally share an interest in eliminating public employees’ ability to retire with a secure, guaranteed income. This cannot be explained simply as a means of lowering corporate tax bills in the states. The more compelling interest appears to lie in the concern that higher compensation for unionized public employees creates pressure on nonunion employers to compete for the most skilled labor. As shown in figure 1.5, over the last several decades, private-sector employers have been steadily eroding pension benefits. By 2011, only 18 percent of private employees enjoyed defined pension plans.69 Unsurprisingly, these are overwhelmingly concentrated in unionized workplaces.70
While defined-benefit plans were disappearing from private industry, in 2011 nearly 80 percent of state and local government employees still retained such benefits.71 This did not make their total compensation higher than otherwise similar private-sector workers, but the security offered by defined benefit pensions is highly prized and serves as a significant factor in recruitment and retention of employees.72 In this sense, public pension plans may exert market pressure for private firms to improve their own terms of employment—particularly in labor markets where the government is a dominant employer.
Beyond the economic value of public employee pensions, the mere existence of defined-benefit plans raises a challenge for corporate employers. Such plans—regardless of the specific terms they offer—hold up the idea of being able to retire in security: that after a lifetime of work one shouldn’t have to worry about ending life in poverty. The existence of defined-benefit plans in the public sector stokes a potential sense of entitlement among other workers—the notion that if they give all their working lives to private employers, perhaps they too should have earned the right to retire on a secure income.
FIGURE 1.5. Private sector workers with defined benefit or defined contribution plans, 1979–2011.
Source: U.S. Department of Labor Form 5550 summaries through 1998. EBRI estimates 1999–2010 using PBGC, CPS, and U.S. DOL data published in “FAQs about Benefits—Retirement Issues: What Are the Trends in U.S. Retirement Plans?,” Employment Benefits Research Institute, 2015, http://www.ebri.org/publications/benfaq/index.cfm?fa=retfaq14.
Corporate commentators echo these concerns—not a worry about fiscal conservation per se but tempering the level of expectations created by public employee benefits. Thus, FreedomWorks published a 2013 brief criticizing public pensions as contributing to the problem of “American entitlements.”73 Likewise, a senior Forbes columnist argued that public employees should not be allowed to expect higher standards than their private-sector counterparts. “In private-sector America your job, assuming you still have one, hangs on the fate of the economy. If your employer ever offered a pension for life … odds are it has stopped doing so, or soon will. Those retirement accounts you scrimped and saved to assemble? … They aren’t doing so well. In private-sector America the math leads to the grim prospect of working longer and living poorer…. [But] in public-sector America things just get better and better.”74
But this professed empathy for private-sector workers does not lead to a call for improving standards for those workers. Indeed, progressive legislators in a number of states have recently proposed creating retirement savings accounts, in funds managed by public pension advisers, for private-sector employees whose firms offer no such benefit. (Such proposals have often been supported by public employee unions looking to bring up the floor of retirement benefits in the labor market as a whole.)75 In their most modest version, such proposals require nothing of employers but to allow an additional line on electronic payroll deductions. Yet when Illinois became one of the first states to adopt such a statute, it was vigorously opposed by the state’s business lobbies. The Chamber lashed out at the bill for imposing an “unnecessary mandate” and creating “competition with plans readily available in the private sector.”76 The favored solution of corporate advocates, then, is not to rescue private-sector retirees from “living poorer” but to cut public employees down to this level.
To this end, ALEC specifically calls for public employee compensation – above all pensions—to be scaled back to the level provided by private employers. In 2011, ALEC issued a model bill titled “Resolution to Align Pay and Benefits of Public Sector Workers with Private Sector Workers,” proclaiming that “the legislature of … {insert state}: will oppose any tax increase at the state level, until all levels of state government have evaluated their current compensation … practices to align them with those in the private sector.” The law specifically mandates that “retirement benefit obligations to all state and municipal workers shall be immediately adjusted to a level comparable to that of private sector workers.”77 This call to action was taken up in 2012 by the Florida Chamber of Commerce, which named pension reform one of its legislative priorities for that year. Florida’s state pension was among the nation’s most solvent, yet the chamber nevertheless called on lawmakers to “make public employee benefits … consistent with those offered by the private-sector,” including eliminating defined-benefit plans for all new hires.78 It appears, then, that the intense corporate focus on abolishing defined-benefit plans is driven by the desire both to avoid market competition and to eliminate from popular imagination the notion that we might have a right to a secure retirement.
Private-sector workers have been encouraged to believe that they will benefit from the deunionization of public employees. In reality, it is likely that many will see their own compensation suffer as their employers face decreased pressure to compete with a government union standard. On average, if one compares union and nonunion employees in the same occupation and industry, of similar age and education backgrounds, those with a union earn 15 percent higher wages and have a 20–25 percent better chance of getting health insurance or pensions through their employers.79 In places where unions are strong, union standards have a positive spillover effect for unorganized workers, as their employers are forced to improve their own compensation or risk losing the best employees to a unionized workplace. As the economists Larry Mishel and Matthew Walters have shown, this effect is most pronounced where unionized employers represent a significant share of area jobs.80
A similar dynamic holds for public employers. Where public employment plays a leading role in local labor markets, it influences wage and benefit standards in the broader private economy. In my hometown of Eugene, Oregon, for instance, the largest employer is the University of Oregon. If administrative employees at the university get health insurance through their union—which they do—this increases pressure on private employers to approach this standard, if not match it, if they hope to attract the most talented employees. Conversely, cutting public employee compensation reduces competitive pressures on private-sector employers. Thus, at least in those areas where government is a leading employer, the degradation of public-sector labor standards can be expected to undermine the bargaining leverage of private-sector workers across the labor market as a whole.
As shown in Table 1.1, there are a surprising number of cities in which state or local government constitutes the single largest employer. In these communities, cuts to public employees are likely to have negative spillover effects for private-sector workers in any occupation that competes with the government. Few employees are likely to connect the dots between public-sector cutbacks and private-sector stagnation. For the country’s corporate leaders, however, the connection is easy to see.
TABLE 1.1 Select cities with largest employers (excluding U.S. government)
Beyond Unions: Shrinking the Government
To many, the attacks on public employees in Wisconsin, Ohio, and elsewhere appeared simply to be a manifestation of antiunionism. However, the track record of the corporate lobbies makes it clear that anti-unionism is only one part of a broader agenda that aims to shrink the size of government as a whole. Corporate advocates have pursued this objective in both union and nonunion jurisdictions, and in places like Wisconsin public service cuts have continued long past the point where unions were decimated and compensation costs slashed. The sweeping cuts made to education, transportation, health care, and other vital services point to a drive to pare back the scope of government as an end in itself, separate from anything to do with wage standards or unions.
In the years following the Great Recession, business-backed legislators have eliminated hundreds of thousands of government jobs and sharply curtailed public services. While these steps, like deunionization, were typically justified as a response to budget deficits, the evidence suggests something else must be at work. Deep, permanent cuts in the scope of public services have been advocated by ALEC and the Chamber of Commerce for all states, and at all times, no matter what fiscal conditions they faced. Perhaps most strikingly, the largest cutbacks in public services and layoffs of public employees did not take place in the states with the largest budget deficits. In 2011, state employment fell more sharply than in any year since the government began keeping track in 1955.81 Yet these cuts do not correlate with the states that faced the largest fiscal challenges. From January through December 2011, 230,000 jobs were eliminated in state and local government.82 Texas alone cut 68,000 jobs, accounting for 31 percent of the total. An additional 88,000 positions—41 percent of the total—were eliminated in the eleven states that in November 2010 had just put Republicans in control of all branches of state government. These eleven newly “all-red” states laid off an average of 2.5 percent of their government employees in a single year; by comparison, the other thirty-nine states together averaged cutbacks only one-fifth as large. As depicted in figure 1.6, these eleven states plus Texas accounted for nearly 72 percent of the public jobs eliminated in 2011,83 yet in that same year, these twelve states accounted for just 12.5 percent of the aggregate state budget shortfall.84 Thus the relationship is exactly the opposite of what one would expect if decisions were based on economics: more than two-thirds of total job cuts came from states that accounted for just one-eighth of the total state budget shortfall.
In what follows, I first examine the large-scale layoffs and budget cuts that helped define the postrecession period and then consider what economic motives might lead corporate advocates to pursue such a radical course.
FIGURE 1.6. Share of aggregate state budget gap and public employee job counts accounted for by newly “all-red” states plus Texas, 2011. Author’s calculations based on Bryce Covert and Mike Konczal, “The GOP’s State Project of Slashing the Public Workforce,” Roosevelt Institute, March 27, 2012, www.rooseveltinstitute.org/sites/all/files/GOPProjectSlashingPublicWorkforce.pdf; and Elizabeth McNichol, Phil Oliff, and Nicholas Johnson, “States Continue to Feel Recession’s Impact,” Center on Budget and Policy Priorities, January 9, 2012, www.cbpp.org/cms/index.cfm?fa=view&id=711.
In the absence of legislative action, economists would normally expect public-sector employment to rise and fall in step with the private sector. When the private economy contracts, tax revenues fall and layoffs ensue; when the private economy rebounds, revenues are replenished and the government starts rehiring. In recent years, however, the cuts in public employment far exceeded the level of job losses in the private sector. The Great Recession began in December 2007, and by June 2009 the country was officially in recovery.85 Private-sector employment began to rebound early in 2010 and grew steadily from that point, adding more than four million jobs over the next two years. During the same period, however, the public sector kept shrinking. By the summer of 2014—five years after the recovery began—public employment remained far below its 2008 level.86
The widespread layoffs are even more dramatic given that, in the past, public employment typically increased even during recessions as a simple result of population growth.87 As the population increases, communities need more schools, bus routes, health clinics, police, garbage service, and libraries simply to provide the same level of services to a growing citizenry. Furthermore, demand for public services rises in times of recession, and elected officials have traditionally looked to government employment as a countercyclical stimulant to offset the impact of the downturn. “Why is the recovery from this recession different from … past recessions?” asked the chair of the Yale economics department in June 2012. “In the past,” he answered, “local government employment has been almost recession-proof.”88 The combination of failing to add jobs to serve the growing population while actively eliminating many existing jobs made for a much more dramatic gap between the normally expected size of government and its actual numbers. By July 2014, state and local government would have needed to add 1.8 million employees in order to restore the level of public services they had provided in 2008.89
Taken together, the cuts to public employment were of such a magnitude as to impact not only the directly affected individuals but the economy as a whole. By the spring of 2012, the chief economist at Moody’s Analytics declared that “job losses at state and local government [constitute] the most serious weight on the job market.”90 That same month, the Wall Street Journal calculated that the national unemployment rate would have been a full percentage point lower had state and local governments kept employment at its prerecession levels.91 “If the government had done what it normally does and employed more people during the recovery,” one financial analyst explained in 2013, “the unemployment rate would be a lot lower … and there’d be a lot less talk about food stamps and how miserable the recovery has been.”92
The Nobel Prize–winning economist Joseph Stiglitz, among others, called for an increase in federal aid to state and local governments in order to mitigate the layoffs.93 But conservative politicians and corporate-funded think tanks argued just the opposite: that cutting public employment was exactly what was needed to stimulate the recovery. Mitt Romney, the 2012 Republican presidential candidate, criticized President Obama precisely on this score, charging that “[the president] says we need more firemen, more policemen, more teachers,” when in fact “it’s time for us to cut back on government and help the American people.”94 “The best way to stimulate the economy,” insisted a senior fellow at the Koch-funded Cato Institute, is “to shrink government … lower marginal tax rates, and streamline regulations.”95 The corporate right’s exhortations for an unprecedented policy of cutting taxes and services in the midst of recession was not an evidence-based policy and indeed did not yield the economic growth its proponents forecast.96 In every other downturn—under both Democratic and Republican administrations—significant increases in state and local governments were a key element in the country’s emergence from recession. There was no reason to believe that tax cuts were the key to economic recovery. However, continuing tax cuts achieved something else: they dramatically—and perhaps permanently—shrank the size of government.
FIGURE 1.7. Job change for public-sector workers since the start of each of the last four recoveries. Public data exclude temporary census workers. The line for each recession begins at the official start of the recession, so the length of the line to the left of zero indicates the length of each recession.
Source: Economic Policy Institute analysis of Bureau of Labor Statistics’ Current Employment Statistics public data series.
Thus, the failure to restore public employment—indeed, the ongoing cuts during the period of recovery—set this period apart as qualitatively different from what came before. The extremes of unemployment and retrenchment were the product not of a particularly severe recession but of a political commitment to shrinking the size of government, regardless of its economic impact.
Cutting Essential Services at a Time of Need
Legislators faced truly stark budget shortfalls in 2011, leading them to consider drastic cuts to essential services. In Arizona, the governor proposed cutting off health insurance for nearly three hundred thousand people—including some in the middle of chemotherapy or dialysis treatments.97 Texas eliminated more than ten thousand teaching jobs, cut funding that supported full-day prekindergarten programs for one hundred thousand at-risk kids, and announced plans to consider closing 850 of the state’s 1,000 nursing homes, potentially forcing frail, low-income elderly residents into the streets.98
State governments managed the fiscal crisis, in part, by cutting aid to cities and counties, resulting in stark cutbacks at the local level. The city of Camden, New Jersey—one of the most dangerous in the country—laid off half its police force.99 Muncie, Indiana, eliminated so many firefighter positions that the area of the city that fire trucks can reach within eight minutes was cut in half.100 Cleveland announced plans to lay off five hundred teachers in the fall of 2012, projecting that class size might increase to as many as forty students as a result.101 In Palm Beach County, four years of successive budget cuts resulted in eliminating 20 percent of the workforce by 2012; further cuts in 2012–13 raised the prospect that the government might be unable to meet its legal obligations. “Here is the dilemma,” explained the county clerk. “I take an oath as a constitutional officer to provide services to the public,” including keeping vital records and running a court system. “Do I get sued by the public because I … have to close one day a week? Or do I lay people off, and end up in the same scenario?”102
As described earlier, conventional wisdom is for government spending to increase during a recession. Demand for public services increases in hard times, including direct services such as health care and transportation as well as food stamps, unemployment insurance, and other social benefits that are designed to expand during economic downturns. This time, however, the corporate lobbies pushed forcefully—and unanimously—in a different direction. ALEC’s assessment of state economic policies, for example, completely dismisses any benefit that may be derived from public services, treating taxes as simply removing money from the public without providing any measurable value in return. ALEC ranks the economic vitality of the fifty states on the basis of their support for “pro-growth” policies; of the fifteen measures used to define state rankings, two-thirds relate to limiting taxes.103 Among other proposals, ALEC calls for replacing graduated taxes with a flat tax and eliminating the inheritance tax,104 abolishing capital gains taxes,105 locking in the Bush tax cuts,106 and adopting constitutional amendments to limit future spending.107 From this point of view, the fiscal crises brought on by the Great Recession were not a tragedy to be overcome but an opportunity to be exploited, in order to correct what these lobbies saw as a long history of overfunded government.
Dramatic Cuts in Public Services
In state after state, budget cuts in line with corporate principles were enacted by Republican leadership and ALEC-affiliated legislators and adopted with the vocal support of business organizations. For poor and working-class families, one of the critical losses was the closure of public libraries. Two-thirds of public libraries report that they are the only source of free access to computers and the internet in their communities. In addition, 80 percent help patrons conduct job searches, learn basic computer skills, find and fill out forms for public assistance, and access free online homework and SAT practice tests.108 Unsurprisingly, as the recession hit, the demand for library services increased.109 Despite this growing need, however, library services are being shrunk rather than expanded. In 2011–12, twenty-three states cut funding for public libraries,110 with Texas eliminating nearly two-thirds of its library funding. Michigan reported twenty libraries shuttered that year, four of them in Detroit.111 In New Jersey, dramatic budget cuts by Governor Christie led the city of Camden to close all three of its public libraries.112 And the Charlotte, North Carolina, library system laid off three hundred employees, closing four of its twenty-four branches and cutting its hours by more than half.113
Local health departments similarly found their staffs drastically reduced at the height of the recession, just when record numbers of unemployed and uninsured Americans turned to them for help (figure 1.8). By January 2010, twenty-three thousand jobs had been eliminated from the country’s public health infrastructure. As a result, 13 percent of local health departments cut back on immunization programs, and one-quarter cut programs for neonatal and child health care. Programs to identify and treat vision and hearing problems in school-aged children and to inspect food safety standards in local restaurants were among the functions eliminated by health departments under budgetary siege.114 One department reported having to cut a cervical cancer screening program that had previously provided early detection for local residents; as a result, the agency reported that “we expect … [a] decrease in the survivability of cancer.”115 Officials further reported that if the nation faced an outbreak similar to the H1N1 flu epidemic, many localities would be unable to vaccinate their communities.116 Even as the economy recovered and tax revenues rebounded, however, these cuts were not restored. Instead, public health funding continued to be cut rather than replenished. In the 2013–14 fiscal year, 28 percent of local health departments saw their budgets cut, marking the eighth consecutive year of cuts and bringing the total number of public health jobs eliminated from local governments since the start of the recession to over forty-eight thousand.
FIGURE 1.8. Share of local health departments with budget cuts, 2008–14.
Source: “Local Health Department Budget Cuts and Job Losses: Findings from the 2014 Forces of Change Survey,” National Association of City and County Health Officials (NACCHO), April 2014, http://www.naccho.org/topics/research/forcesofchange/upload/Budget-Cuts.pdf.
Local transit services likewise fell victim to multiple rounds of budget cuts. Public transit systems are particularly critical for enabling low-income residents to get to school or work and for transporting senior citizens who can’t afford or aren’t able to operate a car. In North Carolina, for instance, researchers reported that two-thirds of public transit riders in 2011 had incomes of $25,000 or less. Lack of transportation was reported as one of the most important barriers to employment for those out of work, yet the typical resident was unable to reach 70 percent of metro area jobs within ninety minutes by public transit.117 In 2011, three-quarters of the nation’s large urban transit systems cut staffing; 70 percent reduced services, and half increased fares.118 By 2012, total funding for all state and local highway and mass transit systems was 15 percent lower than it had been a decade earlier.119
Transit cutbacks have been particularly devastating for elderly and disabled riders. In Milwaukee, the paratransit system stopped delivering disabled riders to their doors and pared back service to the minimum required by federal law—delivering people to within three-quarters of a mile of a regular bus route.120 In Ohio, more than one in seven public transit passengers are senior citizens or people with disabilities, who often rely on this service to access dialysis and other medical treatments. Yet multiple transit systems were forced to reduce service or raise fares. In Indiana, the American Association for Retired Persons (AARP) joined a coalition of mayors and community organizations supporting a Republican-authored proposal to allow cities within the state to establish mass-transit districts.121 Yet Americans for Prosperity fought bitterly against this initiative, along with similar transit expansion plans in Tennessee, Virginia, and Florida. The organization was successful in shrinking rapid-transit plans for Nashville and in completely scrapping plans for a high-speed rail system in Florida.122 AFP’s position was seconded by the Heritage Foundation, which is opposed in principle to public transportation funding, arguing that there is no need for a tax-funded “centralized transportation system” when the “private sector has demonstrated its prowess” in solving such problems.123
Finally, budget cuts were particularly widespread—and particularly devastating—in the country’s school systems. In 2010–11, 70 percent of all U.S. school districts made cuts to essential services.124 Despite widespread evidence of the academic and economic value of preschool education, twelve states cut pre-K funding that year, including Arizona, which eliminated it completely.125 Ohio repealed full-day kindergarten and cut its preschool program to the point that it served 75 percent fewer four-year-olds than it had a decade earlier.126 Pennsyl vania also cut back from full-day to half-day kindergarten in many districts—including Philadelphia, which also eliminated 40 percent of its teaching staff, cut its English-as-a-second-language program in half, and increased elementary school class sizes from twenty-one to thirty.127 More than half the nation’s school districts changed their thermostat settings—making classrooms hotter in summer and colder in winter—to reduce energy costs.128 In Florida, the Seminole County school board proposed raising thermostats to seventy-eight degrees, the maximum allowed by law.129 The Tucson, Arizona, school district eliminated geometry, art, drama, and photography classes; increased class sizes to up to forty students; and was still fined for failing to provide the minimum required instruction hours for seventh and eighth graders.130 North Carolina cut its textbook budget by 80 percent.131 Research shows that the availability of trained librarians makes a significant improvement in student reading and writing skills, yet by 2014 one-third of public schools in the country lacked a full-time certified librarian.132
The cuts to schools, libraries, transit and health care not only eliminated essential services, but also imposed new costs on working and middle-class families. The economic elite may be able to afford to send their children to private school, buy premium health insurance, purchase their own books and internet service, swim in private pools rather than public parks, and drive where they want rather than wait for public transit. But for the millions of working- and middle-class families that rely on such services in their daily lives, the net result of public service cuts was to make life both harder and more expensive.
What is most striking about these cuts is that lawmakers often treated retrenchment not as an undesirable, temporary necessity but rather as an opportunity to make what they perceived as long-overdue adjustments. It would have been easy, for instance, to structure cutbacks as temporary measures, with services set to be restored when economic growth reached a given level or state coffers were replenished. But no legislature took this route.
Indeed, if elected officials were simply concerned with closing budget gaps, they had many alternative methods for achieving this end.133 For instance, in 2011 the deficits in all fifty states could have been erased entirely through two simple policy changes: undoing the Bush tax cuts for the top 2 percent of income earners and taxing capital gains at the same rate as ordinary income.134 Both of these policies are within the power of states to enact, without waiting for Congress to act, and both ideas enjoyed popular support. Yet no state ever seriously explored this road to fiscal balance.
On the contrary, many legislatures enacted new tax giveaways to corporations and the wealthy even at the same time that they were slashing funding for schools, libraries, and health care. In total, twelve different states that enacted dramatic service cuts in 2011 also provided large new tax cuts.135 Michigan, for example, adopted a bill, authored by an ALEC member, that eliminated the state’s primary business tax and substituted a flat 6 percent corporate tax—costing the state $1 billion per year in lost revenue—even while drastically cutting k–12 funding.136 Despite the dire impact on education, the corporate tax cut was vigorously supported by the Chamber of Commerce, National Federation of Independent Business, and Michigan Restaurant Association.137 And in the same year that Ohio ended full-day kindergarten, Republican legislators phased out the state’s inheritance tax—which had only ever affected the wealthiest 7 percent of estates—forgoing almost $300 million a year in funds that had been primarily dedicated to local government services.138 This bill, too, received the avid support of the Chamber of Commerce (which hailed it as “the culmination of a decade-long advocacy effort”), National Federation of Independent Business (listing it among its “key victories”), and Americans for Prosperity, which applauded legislators’ “political courage” in abolishing inheritance taxes.139
These new tax cuts came despite the fact that states were still suffering from cuts to essential services that have never been restored. As shown below (figure 1.9), for instance, in 2014–15 at least thirty states were still spending significantly less on k–12 education than they had in 2008.140
FIGURE 1.9. Percentage change in spending per student, inflation-adjusted, FY08 to FY15. Hawaii, Indiana, and Iowa are excluded because the necessary data to make a valid comparison are not available.
Sources: Center on Budget and Policy Priorities analysis and Center for Education Statistics enrollment estimates.
Rather than seeking paths to restore essential services as revenues recovered, corporate lobbyists sought to lock in these cuts and guarantee that services would never be expanded beyond their fiscal crisis level. Both ALEC and Americans for Prosperity have long urged legislators to adopt a so-called taxpayer bill of rights (TABOR)—a constitutional amendment that limits future spending. The TABOR formula typically prohibits states from increasing annual budgets by more than the combined rate of inflation plus population growth.141 At minimum, this means that public services per person can never be improved or expanded beyond the level in place at the time of the amendment. Such laws also prevent states from effectively aiding those in need or adopting countercyclical measures during economic downturns. Furthermore, because the cost of core public services such as health care and education increases faster than the general rate of inflation, spending limits tied to the consumer price index force real (inflation-adjusted) reductions in service levels over time. Colorado is the only state to have implemented a TABOR provision to date, and its impacts were so troubling that the state’s citizens voted in 2005 to suspend the TABOR formula.142 But to enact such measures in the depths of recession would entail even greater sacrifices. TABOR-style proposals would take cuts made in response to record budget deficits caused by the worst economic downturn in seventy years and lock these in as the new high-water mark of public services that could never be exceeded, even after economic recovery. This is exactly what the corporate lobbies advocated and what several states pursued.
In Michigan, legislators adopted a ballot referral asking voters to amend their state’s constitution to require a two-thirds supermajority approval for any future tax increases. The National Federation of Independent Business hailed this measure as a means to “lock down … substantive tax reforms” that had recently been enacted. “We’re concerned that things will change,” NFIB state director Charles Owens explained, “We’ll have a new makeup in the legislature and … some of the progress that we’ve made on tax policy here [could] be eroded.”143
Florida’s constitution already caps tax increases, with maximum increases set by a moving five-year average of personal income growth. Yet legislators asked voters to approve an even stricter standard, limiting revenue growth to the TABOR formula of population growth plus inflation. The Chamber of Commerce strongly promoted this proposal, and the bill’s prime sponsor—ALEC member and Florida Senate president Mike Haridopolos—championed TABOR as a route to “less government, less taxes and more freedom.”144
Perhaps the most dramatic example of corporate priorities comes from Arizona, a state often touted as a model for conservative policy. As described previously, Arizona lawmakers called for drastic cuts to both education and health services in 2011, including eliminating all funding for preschool. Rather than conserving revenue in order to minimize these impacts, however, legislators enacted significant new cuts to both the state’s commercial property tax and its corporate income tax, at an annual cost set to reach $538 million within five years.145 This measure—cosponsored by twenty-three ALEC members including the speaker of the house—was strongly championed by the National Federation of Independent Business and the Chamber of Commerce, which celebrated it as “historic legislation.”146 Nationally, the cost of prekindergarten averaged just over $4,100 in 2011.147 Thus, for $538 million, Arizona could have kept nearly 130,000 low-income four-year-olds in school. There is simply no way to avoid the conclusion that legislators preferred to kick poor children out of school in order to give the money to business owners. Finally, the same legislature voted to enact a TABOR statute—later vetoed by the governor—that would have made it nearly impossible to ever restore preschool funding in the future, no matter how the economy might improve.148
The Arizona votes to eliminate prekindergarten, cut corporate taxes, and lock in cuts through a TABOR amendment were all made by the same legislators, with the same leadership, in the same session, and with the backing of the same corporate lobbies. For these actors, cuts to public services were not a temporary and regrettable necessity but a desirable end in themselves.
As the economic recovery slowly gained momentum, state deficits shrank or disappeared. In the 2012–13 fiscal year, average state tax revenues were nearly 6 percent higher than in the year before.149 By January 2014, a number of states enjoyed significant surpluses. Yet rather than restore cut services, many acted quickly to get rid of surpluses through additional tax cuts, keeping both the size of the public workforce and the scope of public services at recession levels despite the fiscal opportunity to restore them. “What do you do with a surplus?” asked Wisconsin Governor Walker. “You give it back to the people who earned it.”150
Indeed, Governor Walker has twice chosen to create budget deficits where none previously existed by instituting new tax cuts devoted primarily to corporations and the wealthy. As the economy improved, Wisconsin ended the fiscal year on June 30, 2013, with a surplus of over $750 million.151 Rather than restoring badly needed services, Walker initiated a new round of tax cuts; eight months later, the state was facing a $2 billion shortfall for the 2015–17 budget cycle.152 Throughout this period, critical public services remained severely underfunded. By 2014, the state was providing $1,014 less per student than it had in 2008—the second-steepest education funding cut in the country.153 Its spending on higher education had been cut by 22 percent over the same period, and in early 2015 Walker announced plans for a 13 percent reduction in funding for the University of Wisconsin system—the largest cut in the state’s history, which Dean Rebecca Blank predicted would result in “layoffs in all of my schools and colleges.”154 As the Fitch ratings agency noted, each time Wisconsin’s books bounce back into the black, “the state continues to adjust its tax code, offsetting revenue growth.”155 Walker’s behavior, then, is not that of an official looking to preserve public services in the wake of fiscal distress, but the reverse: a leader creating fiscal shortfalls in order to slash public services.
North Carolina’s business-backed legislators similarly chose to enact dramatic new tax cuts rather than restore badly needed public services. In the 2012–13 school year, the state eliminated 5,200 teaching positions and 4,100 other school professionals such as career counselors and school psychologists.156 Yet rather than restoring services as the economy recovered, the legislature in 2013 adopted what ALEC hailed as “monumental tax reform,” cutting the top income tax rate by 25 percent and corporate income taxes by more than half and abolishing the state’s inheritance tax.157 When the new cuts are fully phased in, they will cost over $700 million per year, with almost 90 percent of this amount going to the wealthiest 5 percent of the state’s population.158 As in Wisconsin, the law created a new fiscal crisis for the state, just when the economic recovery might have enabled lawmakers to restore essential services. As a result, in 2014, the state’s per-pupil funding for k–12 education remained 14.5 percent below its 2008 level, while spending on higher education was down by almost 25 percent.159 The 2014–15 budget cut an additional $76 million from the University of North Carolina and raised community college tuition to offset state funding cuts.160 Nevertheless, the Chamber of Commerce hailed the bill—whose sponsors include two powerful ALEC-affiliated committee chairs—as “historic reform,” crowing that employers could expect to save $2.1 billion over the next five years.161
The desire to lock in budget cuts rather than restore services as revenues rebound was similarly evident in Texas, another state frequently touted as a national model by both the U.S. Chamber of Commerce and ALEC. As described earlier, Texas enacted draconian cuts in 2010–12. But by January 2013, the economy had rebounded, state revenues were up 12.4 percent, and budget officials projected an $8.8 billion surplus. Rather than restoring services, however, Governor Rick Perry insisted the state had “[brought] in more than we need” and called for a constitutional amendment allowing “excess tax receipts” to be rebated to taxpayers.162 In 2013, Texas legislators adopted a series of new tax cuts aimed primarily at corporations, including a $1 billion cut in business income taxes, celebrated by ALEC as “a rededication to the pro-growth tax and fiscal policies that have made Texas the economic powerhouse it is today.”163 The state additionally cut the tax rate for franchise businesses, which the Texas Association of Business and Chambers of Commerce proclaimed “means at least $700 million in business tax relief.”164 Finally, at a time that per-pupil funding remained nearly 10 percent below its 2000 level, the legislature cut property taxes earmarked for local school districts, reducing education funding by approximately $4 billion over an eight-year period.165 This bill, championed by four ALEC-affiliated committee chairs, came at a time when six hundred school districts—representing three-quarters of the state’s student population—had filed suit against the state for inadequate funding. In the 2013–14 school year, an estimated 130,000 students were taught in classes that exceeded the state class-size cap.166 In August 2014, a district court judge ruled that the previous years’ cuts to school funding were in violation of the state constitution.167 Nonetheless, the new cuts in school funding were celebrated by the Texas Association of Business and Chambers of Commerce as “help[ing] business expand by extending school property tax breaks.”168
Thus, for the corporate lobbies, the budget crises of recent years were greeted as an opportunity to advance an agenda that had long lingered on right-wing wish lists and suddenly became politically possible. Seizing on the moment of fiscal crisis and partisan advantage, they sought to force the deepest cuts possible and then to lock in measures that would prevent a future return to a more robust public sector.
What’s It All About?
The corporate lobbies have pursued an agenda that steadily shrinks public services, including education, health care, libraries, recreation, parks, and transportation. This agenda serves to lower corporate tax bills and creates new markets for those hoping to profit from the privatization of public services. But there are deeper rationales underlying the erosion of public services. As described earlier, shrinking the public sector has long been championed as a means of both undermining the Democratic Party and weakening the capacity of public agencies to regulate private business. So too, cutting public spending clearly makes corporate tax cuts more feasible. Beyond these calculations, however, the insistence on permanently shrinking the size of government—even in times of trouble—shifts the balance of economic power toward corporate employers in two broader, if less obvious, manners. First, to the extent that essential services are supplied as a universal right of citizenship, the public becomes that much less dependent on private employers. This, indeed, is part of the right’s historic opposition to unemployment or welfare benefits—to the extent the employees can meet economic needs through government programs, they are able to be that much more selective in determining what job, at what wage, they are willing to accept. By contrast, to the extent that public health clinics, bus service, and internet access are no longer available, the population is made more reliant on private wages to meet their needs. Every reduction in public services serves, at least to some slight degree, to undercut the bargaining leverage of employees in the labor market and shift the balance of power toward employers.
At a deeper level, the elimination of basic services serves, over time, to lower popular expectations regarding the standard of living to which one is entitled. For the economic elite—the few seeking to extend their rule over the many—the central political question of this time is how to accelerate economic inequality without provoking a political backlash. A key component of the answer to this question appears to be an attempt to engineer what might be termed a revolution of falling expectations among the public. When people no longer feel that they have a right to a decent education, a right to low-cost transportation to and from work, a right to affordable tuition for college-aged kids and affordable health care for aging parents, or a right to retire after a lifetime of work with some modicum of security, everyone becomes more insecure, considers oneself lucky to hold on to increasingly meager benefits, and is less likely to complain about what is lacking and more appreciative of what one still has. In this manner, the shrinking of public services over time lowers the popular sense of entitlement and in turn helps ease the acceptance of corporate privilege.
Just how ambitious the public’s sense of entitlement might get is within the memory of many corporate executives. In the 1970s, the expectations of government –of what citizens had a right to expect simply by dint of being members of society—reached a level now hard to imagine. The original language of the 1978 Humphrey-Hawkins Full Employment Act, for instance, required the federal government to provide all Americans with “equal opportunities for useful and rewarding employment” and created a “Job Guarantee Office,” responsible for creating “such policies and programs as may be needed to attain and maintain genuine full employment.” These clauses were stripped from the bill before its adoption, but their inclusion in the original version of a serious, high-priority bill is testament to then-reigning common sense regarding what Americans could demand of government.169
In the long economic decline that has followed, corporate leaders regularly remind us—both as workers and as citizens—that we need to recalibrate our expectations downward. Thus one legislative sponsor of Ohio’s Senate Bill 5—which would have abolished most public employee bargaining rights—insisted that public employees “shouldn’t be concerned about their level of pay. They should be concerned about the fact that they have a job. We’ve got 10 percent of people without jobs. Be glad you have a job. Would you rather have no job or a pay cut?”170 In an era of long-term economic decline, such dampening of expectations may become more important than ever for those seeking to advance an agenda of ever-increasing inequality. As large class sizes; the absence of well-tended parks, pools, or libraries; and longer and less reliable commutes gradually become the new normal, life expectations are ratcheted downward. For corporate elites presiding over an economy in decline and seeking to advance policies that are likely to make life harder for the majority, this lowering of expectations serves an important function—regardless of whether it is the result of an intentional strategy or something accidentally stumbled into that turned out to prove useful. Such considerations may seem too vague or ideological to be part of a corporate political strategy. Yet in seeking to make sense of an agenda that includes an intensive, multipronged campaign to shrink or eliminate public services—beyond any consideration of unions, politics, or budget gaps—it is impossible to make all the pieces add up without accounting for these motives.
The attack on public services thus dovetails with antiunionism but is independent of it. The raft of legislation advanced against public employee unions and public services was everywhere justified as a necessary response to fiscal crisis. It is clear, however, that legislators were driven less by a heartfelt urgency to close budget gaps than by the opportunity to advance long-held goals of restricting union rights, lowering wage standards, shrinking public services, and depressing popular expectations for what Americans have a right to demand of either private employers or public officials. Politicians often engineered the very budget crises they then decried and then used these crises to advance this long-standing agenda. The record of corporate-backed legislation indicates that it is this goal—limiting the expectations and bargaining power of working people—that animates the unprecedented retrenchment of these years, rather than any overriding fealty to fiscal conservatism or antiunion ideology.
2
DEUNIONIZING THE PRIVATE SECTOR
In 2006, Indiana governor Mitch Daniels was the guest of honor at a dinner hosted by the Teamsters union. The year before, on his first day in office, Daniels had issued an executive order abolishing collective bargaining for state employees. Now he had come to reassure the Teamsters that nothing similar was coming their way. “I’m a supporter of the labor laws we have in the state of Indiana,” the governor promised. “I’m not interested in changing any of it. Not the prevailing wage laws, and certainly not the right to work law.”1 Just one year after the Citizens United decision, however, Daniels reversed course and signed right to work into law. And in 2015, Indiana repealed its prevailing wage law.
Daniels’s comments singled out the two types of laws most feared by private-sector unions: so-called right-to-work laws (RTW) designed to undermine private-sector unions, and prevailing wage laws, specifically targeting unions in the construction industry. RTW does not, as the uninitiated might suppose, entail any guarantee of employment for those ready and willing to work. Rather, it makes it illegal to negotiate a union contract that requires all employees who benefit from the terms of the agreement to pay their fair share of the costs of negotiating and administering it. RTW laws thus put unions in the unique position of being required by federal law to provide all their benefits and services for free, without being able to charge for those services. Their most direct impact is to erode unions’ budgets and, ultimately, to make them financially unviable. Thus private-sector unions regard RTW as an existential threat akin to that posed by the restriction of bargaining in the public sector.
While RTW laws affect all private-sector unions, their impact is lessened in the construction industry. Because construction unions provide highly specialized training for their members, skilled tradespeople generally remain dues-paying members even under RTW laws. Instead, what strikes at the viability of building trades unions is the abolition of prevailing wage—a New Deal-era principle that publicly funded construction should not undercut the going wage in a local area. Undoing such laws allows low-wage contractors to flood into an area, underbid better-paying union contractors, and slowly drive them out of this critical part of the industry.
When the national legislative offensive against public-sector unionism got under way in 2011, its champions insisted—like Daniels—that their concern was strictly limited to government employees. Elected officials went out of their way to distinguish the dismantling of public-sector bargaining from their support for private-sector unions. In Wisconsin, for instance, Governor Walker proclaimed private-sector unions “my partner in economic development” and pledged that he would do “everything in my power” to guarantee that RTW legislation “is not going to get to my desk.”2 Similarly, when Rick Snyder campaigned for the office of governor of Michigan in 2010, he insisted that RTW would “create a divisive atmosphere that would prevent too many good things from happening.”3 In 2011, Snyder supported legislation curtailing collective bargaining rights for public employees but repeatedly stressed that he had no interest in RTW.
However, after successfully passing laws to weaken public-sector unions, Indiana, Michigan, and Wisconsin all did exactly what their governors had forsworn. Indiana was the first to abolish public-sector union rights, and it became the first to adopt RTW, with Governor Daniels signing the law in early 2012. Elsewhere, the strategy was first to cripple public employee unions and only afterward to focus on the private sector. Shortly after being sworn into office, Wisconsin governor Walker was approached by an important donor who asked if there was “any chance we’ll ever get to be … right-to-work?” “Well,” Walker answered, “the first step is we’re going to deal with collective bargaining for all public employee unions, because you use divide and conquer…. That opens the door once we do that.”4 That, indeed, appears to be the strategy that Walker and others followed. At the end of 2012, Michigan governor Snyder reversed his earlier position and signed a RTW law that was sprung on the public in a lame-duck session and rushed from introduction to signing—with no committee hearings or public comment—in less than a week.5 In Wisconsin, Walker continued to pronounce RTW a “distraction” through the end of 2014 but apparently decided the timing was right shortly thereafter, and in February 2015 signed RTW into law.6 Finally, after enacting RTW, all three states turned their focus to the construction industry. In 2015, Wisconsin sharply restricted its prevailing wage law, and Indiana abolished its altogether; in 2016, corporate donors launched a campaign for Michigan to follow Indiana’s example.7 Thus, the repeated disclaimers that attacks on public employees had no bearing on the private sector turned out to be false. The same lawmakers, backed by the same corporate interests, showed an equal commitment to combating unions wherever they might exist.
This chapter examines the corporate lobbies’ efforts to deunionize the private sector. RTW has been promoted as both an economic strategy for boosting job growth and a moral principle for safeguarding workers’ freedom of association. I explore both these claims in detail. Not only is neither sustained by the facts, but the arguments articulated by RTW boosters are so slipshod, constructed with what appears to be such casual disregard for methodological rigor, that they beg for an alternative explanation of what motivates their supporters. There is no question, however, that deunionizing both the private sector generally and the construction industry in particular represents a top priority for the corporate lobbies. Indeed, passing these laws was accomplished only with heavy-handed pressure that often threatened the cohesion of the Republican legislative caucus itself. In this sense, this part of the legislative record also provides a window into the shifting balance of power that has seen corporate lobbies exercise increased control over the legislative and party leaders who ostensibly run the state. In what follows, I first describe the politics of RTW, noting how firmly the corporate lobbies insisted on pursuing this goal even in the face of bruising political infighting. I then examine the proponents’ arguments on their own merits. Finally, since the rationales offered for these laws appear to be more calculating than genuine, I seek to understand what it is that actually makes this agenda such a high priority for corporate lobbyists. In doing so, this chapter represents a first step toward assembling a broader understanding of the corporate agenda, encompassing the private sector as well as the government.
Winning Ugly: The Road to RTW
Passing RTW laws was neither easy nor pretty. This was not an issue that law-makers had campaigned on, and public opinion was mixed at best.8 Perhaps with this in mind, legislators took extraordinary steps to limit public debate on the issue. In the week leading up to the first hearing on the 2012 Indiana bill, access to the capitol was restricted for the first time in the state’s history. While the capitol had earlier accommodated as many as 12,000 antiabortion protesters, the state now announced that safety dictated that no more than 1,300 protesters would be allowed inside the building.9 Michigan likewise took the unprecedented step of locking citizens out of the capitol until forced by court order to open its doors.10 In Wisconsin, a majority of voters opposed RTW from the moment it was introduced to the day the bill was signed.11 As hearings were getting under way, a coalition of over four hundred construction contractors began airing TV ads in opposition to RTW; legislative leaders scrambled to rush the bill through for fear the ads might sway public opinion.12 For the Wisconsin Senate hearing, 1,750 people registered to speak in opposition to the bill, with only 25 in favor; in response, lawmakers prematurely cut off public comment, with the committee chair invoking a “credible threat of disruption”—later revealed to be a plan by several union activists to stand up during the hearing—and calling on state police to escort lawmakers out and evacuate the building.13 In Indiana, Democrats proposed letting the voters decide the issue by referendum—a suggestion supported by 70 percent of Indiana voters, but rejected by GOP leadership.14 In Michigan, concern that voters might use the referendum process to repeal RTW led legislators to add a token budget appropriation to the bill that, under state rules, makes citizen repeal significantly more difficult.15
RTW also created significant ruptures within the Republican Party itself. In every state that passed RTW laws, Republicans enjoyed large majorities and did not need any Democratic votes. Nonetheless, enough moderate Republicans opposed RTW that leadership was forced to resort to harsh tactics that at times threatened to tear the fabric of party cohesion. In New Hampshire, RTW was passed in early 2011 but vetoed by the state’s Democratic governor. Republican majorities in both houses were easily large enough to override a veto, but a significant number of these had reservations about the bill. House Speaker (and ALEC member) Bill O’Brien spent seven months seeking to schedule a vote at a time when enough opponents would be absent that supporters could constitute a two-thirds vote to override the veto. Along the way, O’Brien suspended mileage expense reimbursement to discourage rural representatives from making the trek to the capitol;16 a Republican opposed to RTW who had been granted an aisle seat because of disability found his spot moved to the middle of a row;17 and three party leaders, along with a committee chair, were removed from their posts for refusing to support the bill.18 Tensions grew so high that one Republican legislator introduced an “anti-bullying” bill aimed at Speaker O’Brien, which would have protected lawmakers from behavior that “physically harms,” “causes emotional distress,” or “creates a hostile work environment” for legislators.19
For the corporate lobbies, RTW was a sufficiently urgent priority that they were committed to winning at almost any political cost—including substantial political damage to the Republican legislative caucus. At the federal level, Skocpol and Hertel-Fernandez pose a central question: Why aren’t politicians behaving the way political science models predict—moving to the center in order to capture as much of the electorate’s support as possible? On issues as diverse as the minimum wage, infrastructure spending, Social Security, and climate change, the GOP has moved to an increasingly extreme position—further to the right not only of the national center but also of its own registered voters.20 Both they and Mayer conclude that the power of moneyed backers has increasingly led congresspeople to pursue the corporate agenda even at the cost of making the party’s electoral prospects more daunting.21 In the states as well, the legislative battles over RTW point to a triumph of corporate interests over purely partisan motives. From a strictly political viewpoint, legislative leadership should be concerned above all with maintaining its majority, making party leaders loath to force members of their caucus into votes that might undermine their popularity with the public. If the GOP were simply driven by protecting or expanding its partisan power, it would have avoided issues that cause schisms within the party or weaken the reelection chances of sitting members. In the RTW fights, the interests of the party’s corporate backers trumped such partisan calculations, forcing action on a controversial issue that many Republicans might have preferred to avoid.
In Michigan, the strategy for enacting RTW came from corporate organizations outside the legislature, led by Amway CEO Dick DeVos. DeVos, whose family has given well over $40 million to Michigan GOP campaigns and is a major supporter of the ALEC-affiliated Mackinac Center, brought together a circle of business supporters from across the state and beyond, including the casino tycoon Sheldon Adelson and the Texas investor Harold Simmons. Together, they hired ad firms and bought airtime to blanket the state with pro-RTW messages, developed talking points, and brought in outsiders such as the veteran GOP pollster Frank Luntz to rally jittery lawmakers on the opportunity to “make history.” They even paid to reserve the lawns surrounding the capitol for the entire month of December, in order to forestall any possibility of Wisconsin-style protests.22
The 2012 elections produced contradictory results in Michigan. A union-backed ballot initiative that would have enshrined collective bargaining rights in the state constitution was soundly defeated—with opposition organized by a DeVos-led clique of corporate funders. However, while voters returned Republicans to power in both chambers, their majority was both slimmer and less conservative. DeVos and allies determined that rather than wait till the newly elected lawmakers took office in January 2013, it was preferable to push through RTW during a December lame-duck session.23 Quietly in the weeks after the 2012 election, they pressured Republican lawmakers to advance RTW legislation despite their fear of triggering widespread protests. The senate majority leader, Randy Richardville, who had previously pledged his opposition to RTW, was pulled into a private room with DeVos and a dozen other big-money donors and told to “grow a set and move this legislation.” Undecided GOP lawmakers were warned they would face well-funded primary opponents if they did not support the bill and were promised financial backing if they faced a recall election as a result of supporting RTW.24 While these conversations were ongoing, the public, largely because of Governor Snyder’s repeated disclaimers, was unaware that dramatic legislation might be in the offing. As late as December 4, 2012, Snyder stated that he had not yet made up his mind on the issue.25 Two days later, he suddenly announced that he had determined to support RTW.26 That same day, both houses of the legislature introduced bills—largely drawing on ALEC model language—sent them straight to the floor with no committee hearing or public comment, and voted their approval.27 On December 11—less than one week after it was introduced—Governor Snyder signed the bill into law.28 One week after that, polls showed a majority of Michiganders opposed to the new RTW law and Snyder’s popularity had plummeted.29 Yet for RTW’s corporate backers, this political cost may have been well worth the price of victory.
Thus in multiple states, RTW was adopted because it was an urgent priority of corporate lobbies even when it was not supported by the public, and this urgency was sufficient to convince legislative leaders to push the bill through even at significant cost to their own caucus.
The Argument for “Right to Work”
While Republicans may have been conflicted over RTW, the corporate lobbies had no such doubts. Both ALEC and the U.S. Chamber of Commerce uphold RTW as one of the essential keys to economic growth. Similarly, the national Americans for Prosperity organization declared Indiana’s adoption of RTW the single most important legislative victory of 2012.30 Wherever RTW has been adopted or seriously considered, the text hews closely to ALEC model language, and the bill has been sponsored by ALEC members—often in senior leadership positions.31 The Indiana Chamber of Commerce, Wisconsin Manufacturers and Commerce, and New Mexico Association of Commerce and Industry—the leading business organizations of each state—all named RTW their number one legislative priority.32
As the country struggled with near-record unemployment followed by anemic recovery, RTW was promoted as a quick, dramatic, and tax-free strategy for putting people back to work. In Indiana, the Chamber of Commerce dubbed RTW “the single most important step Indiana lawmakers could take in putting more Hoosiers back to work,” projecting that RTW would raise family income by nearly $12,000 per year—a far greater impact than policy analysts claim for any other economic development strategy.33 The business-backed Michigan Freedom to Work coalition likewise forecast that, with RTW, “new businesses, manufacturing plants, and … jobs will flow” into the state.34 In Illinois, the local SPN affiliate declared that RTW would “save Illinois’ middle class.”35
Unfortunately, none of these claims are supported by economic data. The best economic evidence shows that, all else being equal, the impact of RTW laws is to lower wages by approximately 3 percent—for both union and nonunion employees—and to decrease the odds of getting health insurance or a pension through one’s job. Despite cutting compensation, however, RTW has no impact whatsoever on job growth. Because the economic argument used to support these laws—that weakening unions makes for a more prosperous economy—also underlies a wide range of related policies, I will examine the claims of RTW proponents in some detail.
The Real-World Impact of RTW
Before showing what RTW statutes accomplish, it’s important to clarify what they are. RTW has nothing to do with anyone’s being forced to be a member of a union or to contribute to social or political causes one may oppose. Both those things are already illegal. What the law does allow is that if employer and employees agree, they may negotiate an agreement requiring all employees who benefit from the terms of a union contract to share in the costs of negotiating and administering it. RTW makes such clauses illegal. Because federal law requires unions to extend contract benefits to all employees in a workplace, RTW creates an incentive for employees to enjoy these benefits without contributing to the costs of achieving them.
When RTW laws are adopted, some number of employees stop paying dues—possibly out of antiunion animus but more likely simply because they can do so with no loss of benefits. It is common for a full-time union staff representative to be responsible for 1,000–1,500 employees—negotiating contracts, representing employees in grievance proceedings, filing OSHA complaints, organizing workers to protest or picket in support of contract demands, and building effective coalitions with community organizations around shared interests. If 20 percent of employees stop paying dues, the same staff person becomes responsible for representing that many more employees. This makes it harder to represent them effectively in contract negotiations or grievance hearings; as a result, even more employees may see reason to stop paying dues. In this way, RTW is less a cliff than a snowball—an ongoing downward trend toward poorer contracts, lower wages and weaker unions. Furthermore, if a labor organization is asked to help a group of employees organize a new union in their workplace, staff must weigh the likelihood that the new unit will someday contribute sufficient dues to repay the cost of the organizing effort. This is not an issue of profiting from organizing but simply of any organization’s ability to continue operations over the long term. Labor unions overwhelmingly rely on employee dues for their operating income.36 If the costs of organizing new workplaces are never recouped, a union will eventually be forced to shut its doors. Because RTW makes this a more difficult calculation, it also makes unions less likely to organize new workplaces in RTW states and this, over time, restricts the unionized share of the workforce. The most recent statistical study estimates that even in low-unionization states, the impact of RTW is to cut the share of workers who have unions by one-fifth.37
The premier research on the impact of RTW was conducted in 2011 by economists Elise Gould and Heidi Shierholz—who has since been appointed chief economist for the U.S. Department of Labor.38 Gould and Shierholz controlled for forty-two separate factors, including the educational level and demographic makeup of a state’s workforce, its relative concentration in major industry sectors and occupational groups, the degree of urbanization, and the relative cost of living across the states. Their analysis found that, other things being equal, the impact of RTW is to decrease wages by 3.2 percent—for both union and non-union workers—while worsening the odds of getting health insurance through one’s job by 3 percent and the chance of receiving employer-supported pension benefits by 5 percent.39 It is noteworthy that these findings apply to nonunion as well as union employees. As discussed earlier, where unions are strong, they create competitive pressures that raise the pay of nonunion workers in the local labor market.40 When unions are weakened, the process functions in reverse.
The fact that RTW lowers wages and benefits should not be surprising. On the contrary, this is its purpose. As the ALEC scholar Richard Vedder—author of multiple studies promoting RTW—explains, “unionization increases labor costs … [and thus] makes a given location a less attractive place to invest.”41 RTW is intended to solve this problem by weakening unions, lowering labor costs, and thereby attracting outside manufacturers into a state. This is how RTW is supposed to work; if it didn’t lower wages, it wouldn’t serve as an attraction for employers.42 Thus, RTW entails a conscious strategy of lowering wages and benefits for both union and nonunion employees, pitched as a means of bringing more jobs into the state.
Unfortunately, however, while RTW succeeds at lowering wages and benefits, it has no impact whatsoever on job growth. The single most influential claim made by RTW proponents is the insistence that fair-share states are being “red-lined” by companies that will locate only in states with RTW laws.43 When Oklahoma debated RTW in 2001, the most important piece of testimony came from a site location consultant who reported that “when companies start looking for a relocation site, the second most important [criterion] they list is whether a state is a ‘right-to-work’ state…. If the answer is ‘no,’ then they won’t even consider that state. This means that you are cut off from 90 percent of the relocating companies.”44 Likewise, Wisconsin Manufacturers and Commerce president Kurt Bauer claimed that “it is well known that site selectors who decide where businesses expand or relocate shun [fair share] states like Wisconsin.”45 Similar claims have been repeated in every state where RTW has been debated. None of the claimants, however, has ever provided data to support those assertions. Furthermore, while the thesis is everywhere voiced with great conviction, the actual claim of how many firms are influenced by RTW has varied wildly from one legislative debate to another. The share of companies who won’t move to a fair-share state—supposedly based on feedback from a nationally representative sample of employers—was announced as 30 percent in New Mexico,46 30–40 percent in Indiana,47 50 percent in New Hampshire,48 60 percent in Missouri,49 and 90 percent in Oklahoma.
The truth is that there are no data underlying any of these statements: all the numbers provided are the product of ideological conviction rather than empirical observation. When Indiana RTW sponsor Senator Jim Buck was asked, “Do you know of companies that have said ‘no, thanks’ to Indiana because we are not a Right to Work state?” Buck promised, “I can get you a list”—but no such list was ever produced by Buck or anyone else.50
In fact, the actual record of state economic development activity belies these claims. In 2012, the Indiana Economic Development Corporation (IEDC) compiled an analysis of all companies that state officials courted but did not succeed in recruiting over the preceding three years. Since nearly all of these decisions predated RTW, it is instructive to examine whether companies were avoiding Indiana because of its fair-share law. According to IEDC records, however, the vast majority of these companies either chose not to build anywhere or preferred another state’s cash incentives or site infrastructure. Only 3 percent said their decision was related to labor availability or cost; there is no number at all reported for companies saying they stayed away because of fair share.51
The argument for RTW is further undermined by the very logic of market competition. RTW is typically promoted as a means for one state to gain a competitive advantage over its neighbors. Clearly, however, the more states adopt RTW, the less any of them enjoy an advantage. Thus, Indiana was urged to adopt RTW because, as the only RTW state in the upper Midwest, it would become a “magnet for job creation.”52 Shortly after Indiana enacted its law, however, corporate lobbyists set out to erase this advantage. Legislators in neighboring states were warned that if they remained fair share they risked watching their industrial base slip across the border. That is, the same supposed market advantage that was promoted to Hoosiers as the reason to adopt RTW was presented to neighboring states as a grave danger to be eliminated. In this way, corporate lobbyists played each state off against the other, urging the first to lower wages in order to lure jobs away from its neighbors and then insisting next-door states must cut their own wages to counteract this threat—resulting in lower wages and weaker unions on both sides of the border and no change in the relative draw of either locale. Ultimately, the same corporate lobbies that champion RTW in the states are simultaneously promoting a federal RTW law. If this effort succeeds, unions will be weaker and wages lower in every state, and no state will enjoy a competitive advantage.
In fact, the actual economic evidence regarding RTW is quite clear: the policy succeeds at weakening unions and lowering wages but has no impact on job growth.53 The history of studies measuring RTW’s impact on job growth entails successive efforts to separate out the impact of RTW laws from other factors that influence employment growth. Over time, as scholars have developed more exact statistical techniques, the measured impact of right-to-work laws has shrunk even smaller, with recent research finding they have no impact whatsoever.
One of the studies most commonly cited by corporate-funded think tanks is that of Thomas Holmes, who compared manufacturing employment on the borders of RTW and fair-share states over the period from 1947 through the mid-1990s. Using county-level data, Holmes found that when crossing into a right-to-work state from a fair-share state, one was likely to find both an increased share of employment concentrated in manufacturing and a higher growth rate for manufacturing employment. There are several shortcomings to Holmes’s study, however.54 Most important, he made no claim that RTW itself accounted for the differences he noted. Instead, he used right-to-work laws as a proxy for a wide array of other policies. “Right-to-Work states,” Holmes explained, “historically have pursued a number of other smokestack-chasing policies, such as low taxes, aggressive subsidies, and even, in some cases, lax environmental regulations. Thus, my results do not say that it is right-to-work laws that matter, but rather that the ‘pro-business package’ offered by right-to-work states seems to matter.”55
The history of successive RTW scholarship is a progression of using ever-more exact measures in order to accomplish what Holmes did not: distinguishing the impact of this one policy from other factors that shape state economies. Over the past decade, a series of academic studies have deployed increasingly sophisticated means of measuring RTW’s impact on job growth. The more scholars are able to control for other factors, the clearer it becomes that these laws have little or no impact on job growth.56
In 2015, two of the nation’s preeminent labor economists—Harvard’s Richard Freeman and Rutgers University’s Paula Voos—issued a policy brief that, while not advocating for or against RTW per se, provided a series of methodological guidelines for researchers studying the issue. Among other recommendations, they urged analysts to “consult the major, rigorous studies” done to date and take care that new studies “compare with what we know.” Freeman and Voos identify five “recent RTW studies using sensible statistics and methodology” that they suggest taking as a framework of established knowledge against which new studies should situate their findings. These studies were undertaken by different authors working independently of each other and using different statistical methods, yet they all reached similar conclusions: other things being equal, the impact of RTW is to lower wages and benefits while having no effect on job growth.57
RTW in a Globalized Economy: Learning from Oklahoma
It’s not clear that right-to-work laws, in themselves, have ever had a significant impact on employment growth. To the extent that they may have, however, that time is past. Globalization sets our economy fundamentally apart from what came before. Thus it may have been true in the 1970s or 1980s that companies were leaving the North or Midwest for the South and Southwest in search of cheaper labor. But the 1994 North American Free Trade Agreement (NAFTA) and the normalization of U.S.-China trade relations, coupled with China’s entry into the World Trade Organization (WTO) in 2000–2001, marked a fundamental shift in the landscape of manufacturing location choices. When firms can relocate to countries where wages are 90 percent below U.S. levels, the fact that RTW lowers wages by 3 percent is simply not a significant draw. In the current economy, employers whose location decisions are determined by low wages are overwhelmingly moving to China or Mexico—not to RTW states within the United States.
For this reason, Oklahoma—the only state to have enacted an RTW law in the era of globalization and for which we have sufficient data to assess impacts—provides the most instructive case study for gauging the likely impacts of RTW in the current economy.58 When Oklahoma adopted RTW in 2001, corporate lobbyists and allied officials made dramatic claims regarding the necessity of adopting RTW in order to safeguard the state’s economic future. “Right to work is one of the single most important reforms our state can make,” asserted the house Republican leader, Representative Fred Morgan. “Right to work will bring prosperity and promise to our state.”59 In fact, every prediction made about RTW in Oklahoma proved false. The law was promoted as a strategy for boosting manufacturing employment. Yet not only did manufacturing employment not grow dramatically, but, after increasing steadily over the previous ten years, it fell in every year during the decade after adoption of RTW.60
To provide the most sophisticated analysis of Oklahoma’s experience, University of California economist Sylvia Allegretto constructed a statistical model based on Holmes’s concept of comparing job growth in neighboring counties, one of which is RTW and the other fair share. From 1996 to 2006—five years before and after the adoption of RTW—Allegretto measured Oklahoma employment trends in manufacturing and in the economy as a whole, using an extensive data set that closely parallels the U.S. census.61 Allegretto tested for this impact in nearly every way imaginable. She compared all the counties in Oklahoma with all counties in neighboring states and with all counties in the United States. She compared Oklahoma border counties, paired with adjacent counties in neighboring states. She tracked the shift in Oklahoma’s relative performance for each individual year leading up to and following the adoption of RTW. No matter how the data were analyzed, the result was always the same: the adoption of RTW in Oklahoma had no positive impact whatsoever on employment. In every instance, the effect of the law was either statistically insignificant or, more often, significant and negative.62
As described above, the central claim of RTW proponents in Oklahoma was that the law would bring an increase of “eight to ten times” in the number of new companies coming into the state. As shown in figure 2.1, however, data from the state’s Department of Commerce do not bear this prediction out.63 Not only was there no dramatic increase in the number of new firms moving into the state, but the rate of new arrivals actually decreased following the adoption of right to work. In the decade preceding RTW, Oklahoma welcomed an average of forty-eight new firms per year, creating an annual total of nearly 6,500 new jobs. In the ten years following the state’s adoption of RTW, however, the average number of jobs brought into the state was one-third lower (averaging 4,244 from 2001 to 2010) than when Oklahoma was a fair-share state.
The failure of RTW to attract employers to Oklahoma fits with what employers themselves say regarding location decisions. Area Development is the premier magazine of the site location consultant industry and is a thoroughly apolitical publication that takes no position on RTW or other policy issues. Each year, the magazine surveys small manufacturers, asking them to rank the factors that most influence their location decisions. Not only is RTW not the controlling factor in their decisions; it’s not even close. In 2013 it was ranked twelfth in importance; indeed, in the preceding ten years of surveys, RTW never ranked among the top ten most important factors shaping location decisions.64
FIGURE 2.1. Announced openings of new manufacturing and service facilities in Oklahoma, 1990–2010.
Following this accumulation of evidence, RTW advocates have, at long last, begun to hedge their claims. As Wisconsin’s RTW debate got under way in 2015, the National Right to Work Committee spokesman, Stan Greer, conceded that “we’re not purporting to prove that right-to-work produces superior economic performance.”65 Greer’s is a dramatic admission after years of strenuous declarations to the contrary. Yet rather than signaling a retreat from RTW, concessions such as Greer’s have simply served as an opportunity for supporters to pivot from economic to moral arguments.
Is “Right to Work” about Strengthening Workers’ Rights?
When confronted with the facts of RTW’s economic failure, proponents often fall back on an insistence that, economics aside, this is about freeing workers from the coercion of mandatory dues. “It’s not just about … job growth,” insisted Representative Eric Burlison, a Missouri RTW sponsor. “It’s about giving individuals freedom.”66 But the suggestion that RTW boosters are driven by a concern for workers’ rights flies in the face of the broader pattern of corporate behavior and advocacy. First, it is instructive that the requirement to pay union dues appears to be the only form of coercion from which corporate lobbies seek to liberate workers. When Oregon adopted a law protecting employees from being forced to attend political, religious, or antiunion meetings, for instance, the U.S. Chamber of Commerce joined the state’s premier business lobby in suing to block the law from taking effect.67 RTW backers, it seems, do not believe in a right to work free of forced political indoctrination; the only right they’re committed to protecting is the right to withdraw support from independent workers’ organizations.
Furthermore, unions are hardly unique in requiring membership dues. In most states, for instance, any attorney who wants to appear in court must be a dues-paying member of the bar association. One may dislike the bar association, disagree with its policies, or even oppose the very concept of a bar association—but must still pay dues if he or she wants to appear in court. Condominium or homeowners associations similarly require dues of their members. Home buyers can’t choose to live in a condominium development but protest that their personal ethics prevent them from paying association fees. Yet the corporate lobbies pushing RTW are nowhere championing a “right to practice law” or “right to live” where one likes without forced dues. Even for libertarian-leaning organizations such as Americans for Prosperity or the Club for Growth, RTW is not part of a broader principle that individuals should not be required to pay fees in return for professional or personal benefits. There is no broader principle; the only organizations these lobbies seek to undermine are labor unions.
Indeed, unions in RTW states are the only organizations in the country that are required to provide all benefits for free and prohibited from requiring those who enjoy the benefit to pay their share of the costs of obtaining them. Non-dues-paying employees receive the same wages and benefits as union members. Furthermore, if a non-dues-paying employee has a problem at work, the union is required to represent her—including providing an attorney at no charge if one is needed—exactly as it would a dues-paying member.
Upon signing RTW into law, Rick Snyder, the governor of Michigan, described the statute in Orwellian terms. “It’s really giving workers choice,” he insisted. “This is just making it clear that unions need to show a value proposition to workers. And if they show that proposition, workers should be excited to join a union…. [I]f they don’t see value, that could be a message to a union that they need to do new and innovative things to reinvent themselves to be more successful. All of us can win through this process.”68 But choosing whether to pay dues has nothing to do with whether one sees value in a union if the value is guaranteed and the dues optional. Indeed, if Snyder was genuine, he might seek the same success in state government that he offers unions—provide a good “value proposition” to citizens and see if they choose to voluntarily pay taxes in return for public services; if not—take that as constructive feedback than can help hone the state’s services, ultimately making it a better state for everyone!
Most tellingly, employer associations and corporate lobbies themselves refuse to live by the same rules they seek to impose on workers. In Owensboro, Kentucky, the Building Trades Council resigned its membership in the local Chamber of Commerce but asked if it could continue to receive full member benefits despite no longer paying member dues. Absolutely not, answered the Chamber. “It would be against Chamber by-laws and policy to consider any organization or business a member without dues being paid. The vast majority of the Chamber’s annual revenues come from member dues, and it would be unfair to the other 850+ members to allow an organization not paying dues to be included in member benefits.”69 The Chamber’s logic is simple: if it had to provide all its services for free, with dues strictly optional, it would go out of business. This, then, is the true goal of RTW and the reason why economic evidence seems to have no impact on the conviction with which supporters promote this policy. It’s neither about jobs nor about freedom. It’s about stopping workers from having an effective voice in negotiating with their employers.
The Union Difference and the Rationale for RTW
To some, it may seem odd that RTW could represent such a critical priority for the corporate lobbies—even given their antiunion animus. After all, with only 7 percent of private-sector workers organized, it would seem that tax laws, trade treaties, tort reform, or even highway construction would have a greater impact on the private economy than state labor laws. Why, then, have corporate advocates prioritized RTW over these more traditional economic development policies?
In part, the answer to this question is political. The labor movement serves as the primary political counterweight to the corporate agenda on a long list of issues that are not per se labor-related. To the extent that unions can be removed as a politically meaningful force, the rest of the agenda becomes much easier to execute.
Beyond this, however, there is nothing more primary for employers’ economic interests than maintaining control over the labor force. For more than a century, labor relations have stood at the absolute center of corporate political mobilization. The 1935 National Labor Relations Act, creating the federal right to collective bargaining, marked what the sociologist William Domhoff terms “the most consequential loss for the corporate community since it came of age in the 1870s and 1880s.”70 Forty years later, this view still held resonance. In the 1970s, it was the fight against labor law reform and a right to full employment that galvanized business political mobilization and led to the creation of the modern corporate lobbies.71 In the decades since, the fights against striker replacement legislation under President Clinton and against labor law reform at the start of the first Obama administration each elicited the broadest and most aggressive political mobilization of corporations in their times.
The rise and decline of unions over the past century has had a profound impact on the country’s distribution of income. Recent data suggest that deunionization is the single most important factor accounting for wage stagnation among the broad middle class (defined as the middle 60% of wage earners) (see figure 2.2).72 One study calculates that if workers’ share of national income had not declined after 1980, the average employee would have earned an additional $5,000 per year in 2007, before the onset of the recession. Furthermore, this massive transfer of income from workers to employers is correlated not with the rise of new technologies but with the decline of unions. “What we have,” the sociologist Tali Kristal explains, “is a large decrease in labor’s share of income and a significant increase in capitalists’ share in industries where unionization declined, and hardly any change in industries where unions never had much of a presence. This suggests that waning unionization, which led to the erosion of rank-and-file workers’ bargaining power, was the main force behind the decline in labor’s share of national income.”73
In the absence of unions, labor standards are being ratcheted downward, with degraded conditions becoming the norm in many industries. A growing number of national chain companies now compensate branch managers with bonuses that are dependent on keeping labor costs low.74 As a result, poverty has become a condition not only of the jobless but increasingly also of low-wage workers. In 2014, 52 percent of all fast-food workers lived in families that relied on some form of public assistance; the same is true for 48 percent of home-care workers.75 The absence of paid sick leave has become so standard in low-wage industries that more than half of all food service workers now go to work when they’re sick, for fear of losing income or losing their jobs.76 Even professional employees have suffered setbacks in compensation standards. The percentage of recent college graduates who are provided health insurance through their jobs, for instance, has been cut in half over the past twenty-five years.77
FIGURE 2.2. Middle-class share of income declines along with unionization, 1967–2013.
Source: Alex Rowell and David Madland, “New Census Data Highlight Why the Middle Class Needs Strong Unions,” Center for American Progress, September 18, 2015, https://www.americanprogressaction.org/issues/labor/news/2015/09/18/121549/new-census-data-highlight-why-the-middle-class-needs-strong-unions.
In the aftermath of the Great Recession, the weakness of the labor market has emboldened employers to further downgrade job standards. In 2015, the National Federation of Independent Business posted an article for its member companies titled “Kissing Employee Raises Goodbye,” reporting that coming out of the recession, “many businesses [are] forego[ing] the once-commonplace annual raise in favor of offering more bottom line-friendly benefits.”78 A leading human resources firm explains that “there is a quiet revolution in compensation,” with the share of total payroll devoted to salary increases at an all-time low and a proliferation of free meals, gift cards, and birthdays off offered in lieu of raises.79
At the same time, employers responded to the recession by intensifying work quotas—and then retained these requirements as the new normal following the recovery. In 2013, the Los Angeles Times reported that
in their zeal to make sure that not a minute of time is wasted, companies are imposing rigorous performance quotas, forcing many people to put in extra hours, paid or not. Video cameras and software keep tabs on worker performance, tracking their computer keystrokes and the time spent on each customer service call. Employers once wanted long-term relationships with their workers. At many companies, that’s no longer the case. Businesses are asking employees to work harder without providing the kinds of rewards … that were once routine. Employers figure that if some people quit, there are plenty of others looking for jobs…. The Great Recession … [has] enabled companies to offer less and demand more.80
Unions pose a fundamental challenge to all of this—not merely to the distribution of wages but also to the speedup of work expectations, the increased surveillance, the absence of internal ladders of promotion, and the substitution of token gestures for real rewards. By empowering employees at each work site to negotiate with management over the full range of policies that govern their working lives, unionization offers a unique vehicle for challenging the full complement of practices that have come to define the new norm of degraded labor standards. For the corporate lobbies, the prospect of such a challenge supersedes all other legislative concerns.
It is important to remember that while unions currently represent fewer than 7 percent of private-sector workers, the possibility of renewed organizing is ever present. Preventing a resurgence of union organizing is not a one-time act but, rather, requires ongoing vigilance on the part of employer organizations. In this regard, the current period of economic decline and increasing hardship is a double-edged sword. On one hand, increased insecurity makes employees more pliable and less likely to put themselves at risk by leading organizing drives in their own workplaces. At the same time, economic anxiety also increases the desire for the improved security that unions bring. Depending on which poll one believes, there are approximately thirty-five million nonunion workers who wish they had a union at their workplace.81 For the corporate lobbies, the weakness of the labor movement can never be taken for granted but must be constantly reasserted. The gap between unionization rates in the public and private sectors illustrates the impact of systemic and continuous union repression in the private workplace. Employers are estimated to spend hundreds of millions of dollars per year on a network of attorneys and consultants who specialize in preventing private-sector employees from exercising their right to collective bargaining.82 The decline of private-sector unions has been made possible only by continued devotion to this craft. Many of the most prominent corporations active in ALEC and similar organizations have been engaged in ongoing efforts to prevent their own employees from organizing.83 Although the details of such efforts are typically hidden from public view, occasional leaks reveal the intensity of employers’ dedication to keeping their firms “union free.” In 2015, for instance, Menards—a major Midwest hardware retailer whose owners are prominent supporters of Governor Walker, participants in the Koch network of donors, and funders of the ALEC-affiliated Mackinac Center—required that all new managers, as part of their employee orientation, sign a document stating that their pay would be cut by 60 percent if employees organized a union (figure 2.3).84 For these firms, RTW holds the prospect not just of winning one round of union avoidance but of permanently crippling the labor movement and dramatically reducing the risk of ever having to negotiate with organized employees. This—together with the imperative to remove unions as political opponents—is what makes RTW such a high priority.
FIGURE 2.3. Menards.
Lowering Labor Standards in the Construction Industry
In addition to the right-to-work assaults on private-sector unions as a whole, the years following Citizens United brought a series of attacks aimed specifically at lowering labor standards in the construction industry. Construction plays a critical role in the U.S. labor market as one of the most important sources of skilled, decently paying jobs that do not require a college degree and that cannot be shipped abroad. In addition, construction is projected to be one of the fastest-growing industries during the coming decade, second only to health care.85 Efforts to lower wages, benefits, and working conditions in this industry are likely to have far-ranging impacts for working- and middle-class communities across the country. The organizations representing antiunion construction owners and investors—including the Chamber of Commerce, Business Roundtable, and Associated Builders and Contractors—have sought for decades to lower wages and diminish workers’ bargaining power in this industry.86 The elections and fiscal crisis of 2010 provided a political opening to pursue these goals by outlawing or restricting the use of both project labor agreements and prevailing wage laws.
Project Labor Agreements
A project labor agreement (PLA) is a labor-management accord established at the start of large, complex construction projects involving multiple types of contractors, which sets the terms of employment for all contractors on the job. PLAs were first developed on the big public works projects of the 1930s. At Grand Coulee and Hoover Dams, project managers sought to avoid a potentially endless series of labor negotiations as one contract after another came up for renewal, causing expensive delays and generating a steady threat of strikes. The elegantly simple solution was to put all workers under a single, umbrella contract that was tailor-made for that specific project. Any contractor—union or nonunion—can work on projects under a typical PLA, as long as it abides by the established terms of employment. In recent years, agencies often negotiate concessions, such as no-strike clauses or reduced premium pay, as part of the terms of a PLA. The past two decades have also seen more than one hundred PLAs that include requirements for local hiring, establishment of local apprenticeship programs, and preferential job access for women and people of color.87 PLAs are not limited to the public sector; a significant number of private corporations—including Boeing, Disney, Inland Steel, Toyota, ARCO, and Pfizer—have chosen to use PLAs because they see them guaranteeing high-quality craftsmanship and timely, safe, and cost-efficient construction.
Despite these advantages, the corporate lobbies are united in seeking to prohibit the use of PLAs in order to force down the level of compensation on publicly funded projects. Nineteen states passed laws outlawing or restricting the use of project labor agreements in 2011–15 (figure 2.4). PLAs have never been required by statute; rather, they are an available option that state agencies may choose to use if they deem it beneficial. Each of the bills passed, then, does not overturn a government mandate but, on the contrary, imposes one—prohibiting public agencies from using PLAs even where those responsible for the project might think it useful.
FIGURE 2.4. Restrictions on prevailing wage and project labor agreements, 2011–15 (light, PLAs; dark, prevailing wage; striped, both).
The Attack on Prevailing Wage Laws
Prevailing wage laws were first adopted by state legislatures in the late nineteenth and early twentieth centuries as a means of guaranteeing that publicly funded construction did not serve to undermine wage standards in local communities. Thirty-one states plus the District of Columbia now uphold some form of prevailing wage law. Such laws require states to survey construction employers, determining the wages and benefits provided for various skilled occupations. The typical rate for each occupation is deemed the “prevailing” wage for that local area. Publicly funded construction projects are then required to pay this wage to all workers employed on the project, union or not. Such laws thus create a level economic playing field between union and nonunion contractors, in which firms may compete based on project design, craft skill, or managerial acumen, but not by cutting wages.
Perhaps unsurprisingly, nonunion contractors whose primary competitive advantage lies in low wages have long advocated the repeal of such laws. Following the urging of corporate lobbyists, in 2011–15 nine states passed laws that significantly scaled back prevailing wage standards, ranging from complete repeal to restricting the law’s coverage or revising the method of calculating mandated wage rates. In Louisiana, Arizona, Iowa, and Idaho—all states that have no prevailing wage laws—legislators adopted statutes proactively prohibiting cities, counties, or school districts within the states from adopting their own construction wage standards.88
The campaign to dismantle prevailing wages doubtless reflects nonunion contractors’ desire to drive higher-wage competitors out of business. In addition, however, prevailing wages threaten to raise the economic expectations of the nonunion workforce. One conservative think tank explains that “many contractors who are paying market wages to their employees are reluctant to bid on public works construction projects. It is difficult to explain to an employee why he or she is making more money one day working on a public works project than the next day, doing exactly the same work on a private job.”89 The difficulty is doubtless increased by employees’ realization that union workers get paid the higher wage every day of the year, while they—as soon as the public works project is over—are back to earning much less. By eliminating prevailing wage laws, nonunion employers may hope to muffle their own employees’ demand for improved treatment.
The attacks on PLAs and prevailing wage are components in a broader effort to dismantle labor market protections for both union and nonunion employees in the construction industry—beginning with eliminating licensing requirements for electricians and plumbers. Licensing requirements limit the supply of skilled labor and enable licensed tradespeople to command higher wages. Thus, ALEC promotes the Professional Licensure and Certification Reform Act, which bans occupational licenses that “protect a particular interest group from economic competition.”90 The organization’s Economic Civil Rights Act likewise argues that occupational licensing violates “the fundamental civil right” of “individuals to pursue a chosen business or profession” and prohibits all occupational licenses unless they are “demonstrably necessary … to fulfill legitimate public health, safety, or welfare objectives.”91
Finally, the Associated Builders and Contractors and Associated General Contractors are both members of the U.S. Chamber of Commerce-sponsored Essential Worker Immigration Coalition (EWIC), which advocates for the right of construction contractors to import large numbers of temporary “guest workers” to serve as a low-wage construction workforce. In testimony before Congress, the EWIC specifically identified construction as one of the key industries in which, contractors claim, they cannot find enough American workers.92 The danger of this proposal is not the presence of immigrant workers in the construction industry but the fact that immigrants would be forced to work under conditions of intimidation and without the job protections afforded citizens. The proposal favored by EWIC would import temporary workers with a visa not to the United States but to a specific employer—who could deport employees at will. Under such conditions, wages in the construction industry would be driven down by locking low-wage immigrants into a legal status under which they would be afraid to ever complain, write a letter to the editor, speak to a politician, organize a protest, or join a union; thus they would be more likely to accept wages and working conditions that citizens would not tolerate and in this way would serve to drive down labor standards across the industry.
Thus, as with RTW, it appears that the assault on union standards in the construction industry is not part of an agenda to improve life for nonunion workers but is rather the leading edge of an agenda that, if fully realized, would drive down labor standards for millions of both union and nonunion employees across this industry. What was portrayed in Wisconsin as a limited offensive against the overreach of unionized public employees turns out to be a much broader agenda that aims to remake the labor market for nearly all Americans.
3
REMAKING THE NONUNION ECONOMY
Across the country, the attack on public employee unions has been framed as an effort to help hard-working nonunion taxpayers in the private sector. Wisconsin governor Scott Walker famously justified his elimination of union rights by insisting that “we can no longer live in a society where the public employees are the haves and taxpayers who foot the bills are the have-nots.”1 Indeed, even the attacks on private-sector unions are often couched as a strategy for reining in union bosses who drive investment out of state, protect bad workers at the expense of good, and extort dues money from unwilling employees. The corporate lobbies argue that even in the private sector, unionized workers live undeservedly better than others by coercing employers into paying unjustifiably high wages, whose cost is borne by consumers in higher prices.2 Cutting unions down to size would somehow—though the mechanism is not entirely clear—benefit the vast majority of Americans who have no union.
But what does the legislative record reveal about this argument? What are the corporate lobbies actually doing for hard-working nonunion taxpayers in the private sector? It appears that they are, in fact, doing everything possible to undercut wages, benefits, bargaining power and legal protections for nonunion workers, the same as for unionized employees.
For the 93 percent of private-sector employees who have no union contract, laws on matters such as wages and sick time define employment standards and rights on the job. The record of the past five years indicates that the national corporate lobbies have been engaged in a broad, ambitious, and relentless assault on the rights that govern the nonunion workplace. In 2011–15, twelve states passed laws restricting the minimum wage; four lifted restrictions on child labor; and nineteen imposed new limits on benefits for the unemployed. Following the lead of the corporate lobbies, states also passed laws stripping workers of overtime rights, repealing or restricting rights to sick leave, and making it harder to sue one’s employer for race or sex discrimination and easier to deny employees’ rights by classifying them as “independent contractors.” This chapter provides an overview of the corporate assault on the laws that define labor standards for all those who work without the protection of a union contract.
Minimum Wage
There are few institutions that impact the lives of low-income workers more directly than the minimum wage. Because the federal minimum wage is not indexed to inflation, American workers endure wages significantly below those of their counterparts in past decades. In real terms, the federal minimum wage peaked in 1968; if that wage had kept pace with inflation, it would now be set at $10.93—50 percent above its actual level.3 By 2011, more than one in four private-sector workers in America were working for less than the 1968 minimum wage.4 Raising the minimum wage to $12.00 by 2020, as was proposed by congressional Democrats, would benefit nearly 38 million American workers—including nearly one-third of all women workers and almost 40 percent of all black and Latino workers—providing a total wage increase of over $100 billion per year.5 The success of corporate lobbies, year after year, in defeating efforts to adjust the federal minimum wage for inflation, means that tens of billions of dollars per year that would have gone into workers’ paychecks have instead gone into the pockets of business owners.
While the minimum wage has fallen behind the inflation rate, the costs of critical needs such as education and health care have increased even more steeply than overall inflation. As a result, the number of hours low-wage workers must toil in order to meet their basic needs has expanded to an untenable point. In 1979, for example, a college student would have to work 254 hours at minimum wage in order to pay one year’s tuition at a public university; by 2010, an equivalent student would have had to work more than three times as long—923 hours—in order to achieve that same goal. A single parent earning minimum wage in 1979 needed to work 329 hours to pay for his or her family’s health insurance policy; by 2010 the equivalent parent needed to work 2,079 hours—40 hours a week, 52 weeks a year—to pay for family health insurance, with not a dime left over for any other need.6
The inadequacy of current minimum wages is even more stark when compared with increases in worker productivity. Over the past five decades, productivity has steadily increased, and according to standard economic theory, wages should increase roughly on par with productivity. But in recent decades, wages have largely remained flat even while productivity and profits increased, as workers were increasingly unable to secure raises through either collective bargaining in the workplace or progressive measures in state legislatures. If the federal minimum wage had kept pace with productivity increases since 1968, it would now be triple its current value.7
Multiple academic studies show that states can increase minimum wages without risking job loss.8 Furthermore, while a significant minority of low-wage workers are employed by small businesses that may be unable to afford improved compensation, nearly two-thirds work at corporations with more than one hundred employees.9 At the fifty largest low-wage employers, profits rebounded quickly after the recession: executive compensation averaged $9.4 million in 2011, and firms returned nearly $175 billion to shareholders in dividends and share buybacks. Wal-Mart—the country’s largest low-wage employer and a long-term participant in ALEC—remained profitable throughout the Great Recession, paying its CEO $18.1 million and spending $11.3 billion on dividends and share buybacks in 2011.10
Unsurprisingly, the minimum wage is one of the few areas of bipartisan consensus in the country. In 2015, 71 percent of voters—including 50 percent of Republicans and 76 percent of independents—supported increasing the minimum wage to $10.10.11 Nonetheless, the corporate lobbies have fiercely opposed any increase in the minimum wage, and indeed, have sought every possible opportunity to lower existing minimum wages or to create loopholes that exempt employers from the requirements of the law.
ALEC promotes model legislation that calls for complete abolition of the minimum wage, arguing that such laws “represent an unfunded mandate on business by the government, and … make it difficult for small business … to hire new employees due to artificially high wage rates.” The “forces of supply and demand,” the bill’s preamble insists, “are more capable than the government” of determining fair wages.12
For states that may not be ready to repeal the minimum wage, ALEC offers a model bill to block any increase in the wage rate, as well as a separate resolution opposing any attempt to link minimum wages to the CPI.13 The resolution opposing inflation adjustment argues that “minimum wage is … an opportunity to learn valuable on the job training skills” that would be lost if the wage were adjusted upward for any reason and reasserts that “the best government policies to aid low wage workers … leave employers free to make wage decisions based on market conditions.”14
Finally, ALEC calls on states to actively ban localities from adopting their own minimum wage standards. In many states, big cities are more progressive than the state as a whole. As a result, as of 2010, 123 cities or counties across the country had adopted ordinances mandating minimum wage, living wage, or prevailing wages higher than the state standard.15 To combat such initiatives, ALEC’s Minimum Wage Repeal bill abolishes any existing local minimum wage laws and forbids localities from enacting wage laws in the future.16
The U.S. Chamber of Commerce similarly opposes even the federal minimum wage, arguing that the law is “is counterproductive to job growth” and asserting that, as a matter of principle, “we don’t think the government ought to be in the business of setting wages.”17 The Chamber likewise opposes any increase to the minimum wage18 or any efforts by states or localities to set minimum wage rates higher than the federal.19 Indeed, the Chamber’s ranking of state employment policies marks down any state that doesn’t actively prohibit localities from adopting living wage laws.20
Beginning in early 2011, a series of laws was adopted advancing this agenda. New Hampshire legislators repealed their state’s minimum wage, overriding a gubernatorial veto.21 Although the state already had the lowest minimum wage in New England, House Speaker (and ALEC member) Bill O’Brien argued that enforcing a minimum wage of any kind sent “exactly the wrong message to employers.”22
Other states stopped short of outright repeal but took steps in that direction by enacting new exemptions or creating subminimum wages for new categories of workers. In a 2011 bill sponsored by Shantel Krebs, an ALEC member and the former house majority whip, and heavily promoted by the restaurant association, South Dakota repealed the minimum wage for much of its summer tourism industry, exempting any “amusement or recreational establishment” that operates for less than seven months out of the year.23 After South Dakota citizens voted to raise the state’s minimum wage in a 2014 referendum, the Retailers Association came back and, in 2015, successfully lobbied for new legislation—again, introduced by an ALEC member—that created a subminimum wage for youth employees.24 In communication with its members, the association expressed particular pleasure that—unlike the state’s regular minimum wage, which is indexed to inflation—this new subminimum rate “will NOT go up automatically every year.”25
Maine made it easier for employers to classify workers as disabled and thus pay them a subminimum wage. Previously, disabled persons could apply for a state certificate permitting them to work for less than minimum wage for a period of one year. The new law allows employers, rather than employees, to apply for the certificate, provides certificates for multiple employees, and doubles the length of time employees can be paid subminimum wages. Further, rather than the state setting the subminimum wage, the new statute allows employers themselves to determine how disabled employees are and therefore how low a wage each deserves.26
In other states, the business lobbies tried but failed to advance legislation repealing or restricting state minimum wage laws—but these attempts serve as guideposts for an ongoing campaign that we should expect to see resurrected in coming years. Most tellingly, in Nevada, Missouri, and Arizona, corporate lobbyists sought to use their influence in the state legislature in order to undo the will of voters who, in previous ballot initiatives, had approved indexing their state minimum wage to the rate of inflation. In Nevada, the Retail Association joined the Las Vegas and Reno Chambers of Commerce in promoting a bill that would have removed minimum wage standards—previously established by popular referendum—from the state constitution.27 In Missouri, the Chamber of Commerce and allied business organizations presented Republican leaders with a six-point plan that included capping minimum wage increases, overruling a 2006 referendum that linked minimum wage to the CPI.28 In Arizona, 71 percent of voters supported a 2004 proposal indexing their state minimum wage, but in 2012 corporate advocates urged lawmakers to abolish this requirement. This time, despite the vocal support of the Restaurant Association, legislators were forced to relent when the move generated broad popular criticism.29
In other cases, corporate-backed lawmakers have simply refused to enforce laws already on the books. Wisconsin’s minimum wage is set at the federal level, and Governor Walker has argued that increasing that level is a “job-killing agenda.”30 Yet the state’s constitution includes a commitment—dating back over a century—that requires employers to pay a “living wage,” defined as sufficient for an employee to “maintain himself or herself” in “reasonable comfort, reasonable physical well-being, decency, and moral well-being.”31 In the fall of 2014, one hundred Wisconsin employees filed complaints with the state Department of Workforce Development charging that their wages—for many, the minimum of $7.25 per hour—did not meet this standard. One waitress complained that she “often put off paying for my diabetes test strips because I can’t afford them.”32 A hotel housekeeper likewise reported that she “couldn’t buy both bread and hot dogs for my kids.”33 After the state rejected these claims, a coalition of labor and community organizations filed suit against the Walker administration for failure to enforce the law.34 In response, Walker submitted a July 2015 budget bill—backed by Republican legislators and signed into law by the governor—that stripped the living-wage requirement from the state’s constitution.35
Increasingly, the corporate lobbies have focused on exercising their influence in state legislatures to prohibit more progressive cities within the state from improving labor standards in their own jurisdiction. Indiana was the first to heed ALEC’s call and adopt legislation—strongly supported by the state Chamber of Commerce—that prohibits local governments from adopting a minimum wage higher than the state’s.36 In recent years, eight more states have followed suit, all banning local officials from the right to consider the types of policies already in place in more than one hundred localities.
Minimum Wage for Tipped Employees
The failure of minimum wages to keep pace with inflation has had particularly stark consequences for the 3.3 million Americans who work as waiters, waitresses, bartenders, and bussers. In 1966 the federal government established a subminimum wage for tipped employees, on the theory that tips would bring them up to the level of the standard minimum wage. At the time, the tipped wage was set at a level equal to 50 percent of the regular minimum. However, the tipped wage has been frozen—at $2.13 per hour—for twenty-five years, and is now equal to just 29.4 percent of the minimum wage.
Two-thirds of the country’s tipped employees are female, and more than half are twenty-five years old or older.37 How these employees are treated varies by state. In eighteen states, tipped workers are entitled only to the federal subminimum wage of $2.13 per hour. Twenty-five states have established a tipped wage that is below the regular wage but higher than the federal rate. Only seven states mandate that tipped employees be paid the regular minimum wage.
The economic impact of subminimum wages is dramatic for these employees and their families. The poverty rate for waiters and waitresses—who comprise the bulk of all tipped employees—is more than twice that of the workforce as a whole. Furthermore, the share of waitstaff in poverty rises in direct proportion to state wage laws. In states where waitstaff receive the full minimum wage, 10.2 percent are poor; in states with a tipped wage set somewhere between $2.13 and the federal minimum, waitstaff poverty is 14.4 percent; and in states that apply the federal subminimum wage of $2.13, waitstaff poverty stands at 18 percent.38
There is broad popular support for eliminating the subminimum wage for tipped employees; one 2015 poll found that 71 percent of Americans believe waiters and waitresses should be paid the normal minimum wage.39 Yet corporate lobbies resist every attempt to move in this direction. On the contrary, two states have recently sought to lower the tipped minimum wage, while two others worked to redefine “tips” in ways that weaken employees’ right to keep what they earn.
Legislators in both Arizona and Florida sought to lower their states’ tipped minimum wage. Both states enforce tipped wages that are below the regular minimum wage but higher than the federal tipped rate; the object of legislators in both cases was to push tipped wages closer to the federal rate. Neither state presented evidence suggesting that the current wage levels create economic harm. On the contrary, the National Restaurant Association identified Arizona and Florida as two of the fastest-growing restaurant industries in the country.40 In Florida, the Restaurant and Lodging Association worked with legislative allies to introduce a bill that would effectively cut the state’s tipped minimum wage from $4.65 to $2.13.41 The Restaurant Association protested that the state’s $4.65 tipped wage was “just … very unfair,” insisting that “it’s just going to be a matter of time before the back of this industry breaks. Minimum wage is killing them.”42 Thus, with the avid support of both the Florida Chamber of Commerce and Associated Industries of Florida, the Restaurant Association set out to overturn both the voters’ will and the state constitution.43 While neither this bill nor Arizona’s was ultimately enacted into law, they both provide a measure of how far employer associations may go to cut employee wages.
A different strategy was attempted in Wyoming and Maine, where legislators sought to revise the legal definition of wages in order to divert tip income away from employees and into the hands of their employers. In Wyoming, a bill cosponsored by a group of ALEC-affiliated legislators and backed by the Restaurant Association would have given employers the right to force employees to pool their tips.44 While employees may have previously chosen to pool tips, this was done voluntarily on their own initiative. In many restaurants, bussers who are legally considered tipped employees in fact receive little if any tip income.45 As a result, employers are required to pay them the regular minimum wage. By forcing more highly tipped waitstaff to pool earnings, employers may avoid this obligation—essentially cutting the take-home pay of waitstaff by making them pay the bussers’ wages, with employers pocketing the difference as increased profits.
In 2011, Maine legislators adopted a new law declaring that “service charges” do not legally constitute tips and therefore that they are not the property of wait-staff but may be taken by the employer.46 The statute—sponsored by an ALEC member and supported by the Restaurant Association—does not require restaurants to notify customers that servers do not receive the service charge; many patrons likely believe this charge constitutes the gratuity and therefore provide little if any additional tip.47 As in Wyoming, then, the Maine law constitutes a direct transfer of income from employees to owners, accomplished through simple political power.
Finally, Montana’s legislature passed a law that—while maintaining a subminimum wage for tipped employees—nevertheless mandated that tips could not be counted as wages for purposes of workers’ compensation claims. This law—strongly supported by the Restaurant Association and the Montana Chamber of Commerce but ultimately vetoed by the state’s Democratic governor—would thus have allowed employers to pay subminimum wages on the grounds that tips constitute wages and then, if employees were injured, insist that tips not be counted when calculating workers’ lost wages.48
Wage Theft
While low wages pose a critical problem, millions of Americans face an even more elemental challenge: the inability to obtain even those wages they have legally earned. The country is suffering an epidemic of wage theft, as large numbers of employers violate minimum wage, overtime, and other wage and hour laws with virtual impunity.
A landmark multicity study in 2009 revealed alarming patterns of illegally withheld earnings. Fully 64 percent of low-wage workers have some amount of pay stolen out of their paychecks every week, including 26 percent who are effectively paid less than minimum wage. Fully three-quarters of workers who are due overtime have part or all of their earned overtime wages stolen by their employer. In total, as of 2009 the average low-wage worker lost a stunning $2,634 per year in unpaid wages, representing 15 percent of their earned income.49 Indeed, the amount of money stolen out of employees’ paychecks every year is greater than the combined total of all the bank robberies, home robberies, gas station robberies, and convenience store robberies in the country (figure 3.1).50 It is hard to imagine a more fundamental need of hard-working, low-wage Americans than simply rigorously enforcing the wage laws that are already on the books.
Enforcement of wage and hour laws has long been strikingly lax. When the federal minimum wage law was first established in 1941, there was one federal workplace inspector for every 11,000 workers. By the end of the Bush administration in 2008, the number of laws inspectors were responsible for enforcing had multiplied significantly, but the ratio of inspectors to workers was more than ten times worse, with 141,000 workers for every federal enforcement agent.51 By 2012—even after the Obama administration added nearly three hundred new enforcement staff members—the number of federal workplace investigators was such that the chance of an average employer’s being investigated in a given year was just one one-thousandth of 1 percent.52
Budget cuts have exacerbated this crisis even further at the state level. A majority of states have reduced the number of staff dedicated to wage and hour enforcement.53 In most, this has been a consequence of across-the-board budget cuts, but in some cases enforcement of workplace laws has been singled out for defunding. The U.S. Chamber of Commerce opposes the very notion of state-level labor enforcement as “duplicative … requirements … [that] complicate an employer’s human resources functions,” and judges states with no labor enforcement staff to embody a superior business climate.54 In this vein, Ohio’s General Assembly voted to completely eliminate funding for labor inspectors in 2011, leaving no staff to enforce state minimum wage, overtime, child labor, or prevailing wage laws. Funding was partially restored by the state’s Controlling Board, but even so, the state was left with only six inspectors for the entire workforce. A seventh inspector was slated to begin work later in 2011, at which point each agent would have responsibility for enforcing the rights of 616,000 private-sector workers. Yet in that same year, the Ohio House adopted a budget that would cut the workplace enforcement budget by a further 25 percent.55
FIGURE 3.1. Wage theft compared with combined total of bank, home, street, gas station, and convenience store robberies, 2012.
Source: Brad Meixell and Ross Eisenbrey, “An Epidemic of Wage Theft Is Costing Workers Hundreds of Millions of Dollars A Year” (Economic Policy Institute Issue Brief No. 385, September 11, 2014), http://www.epi.org/publication/epidemic-wage-theft-costing-workers-hundreds. Wage theft value is from EPI survey of federal and state departments of labor. Robberies value is from Federal Bureau of Investigation, Crime in the United States 2012, Table 23: “Offense Analysis,” http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2012/crime-in-the-u.s.-2012/tables/23tabledatadecoverviewpdfs/table_23_offense_analysis_number_and_percent_change_2011-2012.xls.
The Missouri house speaker and ALEC member Steven Tilley likewise called for the complete elimination of funding for his state’s nine labor investigators.56 In 2010, Missouri’s Department of Labor collected $500,000 in restitution for prevailing-wage violations and issued 1,714 citations for child-labor violations.57 Tilley charged that investigators were being “overzealous,” particularly in prosecuting complaints of employers cheating on prevailing wages.58 Ultimately, Tilley compromised with the state’s Democratic governor, and the adopted budget eliminated only two of the nine investigators rather than the entire staff.59 In either case, meager enforcement staff means that there is little meaningful protection for employees’ rights under law.
Indeed, because the enforcement mechanisms are so paltry and the penalties for stealing wages are generally so modest, even employers who have been found guilty and forced to pay penalties for wage theft often choose to continue the practice. One U.S. Department of Labor investigation found that more than two-thirds of employers who had previously been found to have broken wage and hour laws continued to operate in violation of the law.60
The Battle over Wage Theft Ordinances
The Progressive States Network—a national organization of state legislators—has identified the key elements of effective policy for combating wage theft. These include requirements that employers keep detailed pay records and allow employees to receive an itemized explanation of how each paycheck is calculated; the right of state authorities to inspect employers’ records; workers’ private right of action to sue for unpaid wages as individuals or in class actions; protection of complainants against retaliation by their employers; and the provision of attorney fees, damages, and penalties as part of the enforcement process.61 The corporate lobbies, in turn, have been working hard to prohibit just such enforcement mechanisms. In 2011–12, these efforts came to a head in Florida.
A recent study from Florida International University estimates that $60–$90 million per year is stolen out of Florida workers’ paychecks.62 Yet since Florida’s legislature abolished the state’s Department of Labor in 2002, there are no state enforcement personnel to combat this problem.63 Further, the state attorney general has failed to bring a single case of wage theft in recent years. Thus the only means for seeking enforcement under current law is for employees to turn to the Legal Aid Society, which relies entirely on volunteer attorneys.64
In 2010, Miami-Dade County responded to this crisis by instituting the nation’s first broad municipal wage theft law. Enforcement is carried out by the Department of Small Business Administration through a streamlined process similar to small claims courts; employers pay the costs of county hearings—making enforcement costless to taxpayers—and employees are entitled to recover up to double damages. In its first year, the county prosecuted over six hundred claims of stolen wages and recovered over $1.7 million in illegally withheld pay.65 On the basis of this success, Broward County adopted a similar statute, and the model seemed poised to spread across the state.
Almost immediately following the adoption of the Miami-Dade ordinance, however, business lobbies began pushing legislators to overturn the ordinance and prohibit other localities from adopting similar laws. The Florida Retail Federation filed a lawsuit—ultimately rejected by the court—arguing that the wage theft ordinance was unconstitutional.66 At the same time, business lobbyists set out to prevent new counties from taking action.
In 2011, Palm Beach County debated establishing a system similar to that of Miami-Dade. It took up this proposal in response to the evident failure of its existing employer enforcement system: in one five-month period in 2011, Miami-Dade had recovered 46 percent of the disputed wages brought to its attention; by comparison, Palm Beach County, relying on legal aid volunteers, had recovered only 2.5 percent.67 Yet business lobbyists fought vigorously against the adoption of the Miami-Dade model, with Florida Retail Federation spokeswoman Samantha Padgett arguing that “in these economic times it doesn’t encourage business development to add additional regulations.”68 At the end of 2012, county commissioners sided with business lobbyists and rejected the proposed ordinance in favor of an alternative scheme, promoted by the Business Forum and Associated Builders and Contractors, that simply provides legal aid $125,000 per year to respond to wage theft using volunteer attorneys.69
The years since have seen a series of battles at the county and municipal level, with two counties and the city of St. Petersburg adopting wage theft regulations and the business lobbies in every case seeking to limit or weaken regulations. To a large extent, local debates have come to revolve around the relative merits of the Miami-Dade versus Palm Beach models. When Hillsborough County (Tampa) debated the issue in 2015, the business community pushed hard for a Palm Beach model of simply subsidizing legal aid to handle complaints. It is instructive that as of that debate, Miami-Dade had spent just $55,000 per year and had resolved 12 percent of its complaints, restoring $800,000 in stolen wages, in the previous year, while Palm Beach spent more than twice as much and had resolved fewer than 1 percent of its cases, recovering just $100,000 in stolen wages.70 Thus corporate advocates lobbied for a more expensive system that accomplished less rather than a cheaper one that made it easier for workers to hold their employers accountable to the law.
While local employer associations fought the Palm Beach ordinance, their statewide organizations pursued legislation that would repeal existing wage theft ordinances and prohibit similar measures in the future. A 2012 bill—avidly supported by the Chamber of Commerce, Retail Federation, and other business lobbies—stipulated that “a county, municipality, or political subdivision of the state may not adopt or maintain in effect any law, ordinance, or rule that creates requirements, regulations, or processes for the purpose of addressing wage theft.”71 The legislation passed in the house of representatives but was not ultimately adopted into law, and corporate lobbies received widespread criticism for the effort.72 Nevertheless, this remains a priority of the state’s business organizations; in 2014, the Chamber of Commerce again lobbied for a bill banning local wage theft ordinances.73
As the problem of wage theft has gained increased national attention, efforts to address the problem have been launched by local activists—and opposed by corporate lobbyists—in a growing number of states. In January 2013, the city of Memphis debated adopting its own wage theft ordinance—opposed by the local Chamber of Commerce as “a shakedown operation for attorneys.”74 Two months later, state legislators preempted Memphis by adopting a Chamber-backed bill that replicated the exact language rejected in Florida, prohibiting all local laws regulating wage theft.75 The bill—celebrated by the NFIB as a “victory”76—was sponsored by two ALEC members.77 Another legislator explained that “we need to not only protect the wage earner, we need to protect the wage supplier—the employer.”78 In 2015, Michigan followed Tennessee’s lead and became the second state to prohibit local governments from regulating wage theft, in a bill avidly supported by the state Chamber of Commerce, Association of Manufacturers, and NFIB.79
In opposing local ordinances, business organizations often argue that county-by-county laws create regulatory havoc for statewide businesses. But these same organizations are no less assiduous in opposing statewide solutions to the problem. In Iowa, the National Federation of Independent Business celebrated the defeat of a statewide wage theft bill as one of the year’s “biggest wins,” explaining that increased enforcement against “non-payment and underpayment of wages, violation of tipping laws, unauthorized or illegal paycheck deductions, and incorrect classification of employees to avoid paying minimum wage and overtime … would have burdened small business owners with mounting regulations and paperwork.”80 So too in California, after a study found that only 17 percent of wage theft claims were ever paid, lawmakers proposed new legislation in 2014 that would allow liens to be placed against the property of a business accused of wage theft until the claim was resolved. The Chamber of Commerce denounced the bill as a “jobs killer” and issued a declaration of opposition signed by dozens of business organizations, including the NFIB, Grocers Association, Hospital Association, Hotel and Lodging Association, Landscape Contractors Association, Restaurant Association, Retailers Association, and Construction Employers’ Association.81 With this full-court corporate press, the bill failed.82
Thus, corporate lobbies are working strenuously to deny employees any easy mechanism—whether at the local or state level—for ensuring they receive even those wages they have legally earned. ALEC’s Economic Civil Rights Act insists that all Americans have a fundamental “right to earn an honest living,” and it invokes this right as an argument against licensing requirements for plumbers and electricians.83 But if the right to earn an honest living means anything, it must include the right to be paid what you earn. Faced with evidence of widespread threat to this most fundamental right, however, ALEC is silent.
Child Labor
In the 2012 presidential debates, candidate Newt Gingrich famously criticized child labor laws as “stupid” and specifically called for schools to replace unionized custodians with lower-wage student employees.84
Idaho was the first state to make Gingrich’s vision reality when it adopted a law allowing kids as young as twelve to be employed for up to ten hours per week doing cleaning and other manual labor around their schools. In the Meridian district—which championed the new law—spokesman Eric Exline touted the program as a means of saving money by avoiding having to hire adults, and of teaching middle school students the valuable “job skills” that “you have to be on time [and] you have to do what you’re asked, what your supervisor is telling you.”85
Wisconsin focused on older students—aged sixteen and older—but enacted much more sweeping legislation, abolishing all restrictions on the number of hours minors are permitted to work during the school year. Previously, sixteen-and seventeen-year-olds could not work more than five hours a day on school days, and not more than six days in a row. Despite substantial evidence that increased workloads make it more difficult for students to concentrate in school, the new law frees sixteen- and seventeen-year-olds to work an unlimited number of hours per week, seven days a week, throughout the school year.86 The bill’s passage was celebrated by the Wisconsin Grocers Association, which explained that grocers are not “trying to overwork these kids or create a sweatshop,” but “just want to give kids that great first opportunity you get in a grocery store.”87
Maine followed in Wisconsin’s footsteps, if not going quite so far. Legislators adopted a law that—with the strong support of the Maine Restaurant Association—expands the number of hours high school students can work from four to six per school day and from twenty to twenty-four per school week.88 One of the bill’s sponsors explained that students “could get home from school at 3:00 and could work from 4:00–9:00. They’d still have plenty of time for homework. Most of these kids are generally up well past 10:00. They could work a 3:00–9:00 shift.”89 Indeed, this legislator suggested that the very concept of child labor codes might be objectionable. “Kids have parents,” insisted Representative Bruce Bickford. “It’s not up to the government to regulate everybody’s life and lifestyle. Take the government away. Let the parents take care of their kids.”90
Michigan likewise increased, from fifteen to twenty-four, the number of hours students may work during a school week.91 The bill, sponsored by the house majority leader, was championed by a wide range of corporate lobbies and low-wage employers’ associations, including the Chamber of Commerce, Small Business Association, NFIB, Grocers Association, Lodging and Tourism Association, Licensed Beverage Association, and Association of Home Builders.92 Perhaps most outspoken was the Michigan Restaurant Association, which, despite a statewide unemployment rate of 10.6 percent, told legislators that “many restaurants cannot find enough adult labor to fill available positions” and need the teenagers to stay afloat.93
While Idaho, Wisconsin, Michigan, and Maine are the only states to have actually passed legislation rolling back child labor protections, similar proposals were advanced in a variety of other states, including Missouri, where the state senator and ALEC board member Jane Cunningham proposed allowing children of any age to work unlimited hours and removing the state’s authority to inspect children’s working conditions.94 Thus the corporate lobbies are actively working to promote longer work hours for youth, and to use this labor force to undermine wage standards for adult employees. Unsurprisingly, like the construction industry, many of those advocating for expanded youth work hours—including the Restaurant Association, Hotel and Lodging Association, and Association of Home Builders—are also urging the federal government to allow them to import increased numbers of low-wage guest workers.95
Overtime
While expanding the use of low-wage teenaged labor, employers have also sought to limit the provision of overtime wages for adult staff. In several states, corporate lobbies sought to undo legal requirements to pay overtime rates for employees working more than forty hours per week.96
Maine stripped away truck drivers’ right to overtime pay, as long as companies pay them on a nonhourly basis.97 For drivers, overtime pay is not only a critical source of income but also an important brake on the incentive to operate extreme shifts. By contrast, the new law—sponsored by an ALEC legislator who also opposed the minimum wage—provides an incentive to pay drivers per load delivered or mile driven, which in turn may encourage them to push themselves to unsafe limits of endurance.98
In Nevada, one of the few states that still require overtime pay for employees who work more than eight hours per day, business lobbyists sought to repeal this right.99 The bill, cosponsored by four ALEC-affiliated senators, did not ultimately become law.100 It did, however, receive vocal support from Chamber of Commerce officials, who noted that the U.S. Chamber of Commerce had graded Nevada’s employment law “very poorly,” in part because it required overtime after eight hours’ work. Abolishing the right to daily overtime, the Las Vegas Chamber argued, “would significantly aid both employers and employees in achieving efficient and flexible scheduling.”101 Though this initiative was not adopted into law, it helps identify the goals that corporate lobbies continue to pursue. So too at the federal level, when the Obama Labor Department announced plans to reverse Bush administration rules that denied overtime rights to millions of white-collar workers, the U.S. Chamber of Commerce fought strenuously against the proposal, ridiculing the notion that government “knows best … how much employees should be paid.”102
Misclassification of Employees as “Independent Contractors”
One of the most common means by which employment standards are lowered or evaded is the reclassification of employees as “independent contractors”—often leaving employees ineligible for unemployment insurance or workers’ compensation, and removing them from minimum wage, overtime, and labor law protections. It is common for employers to inaccurately and illegally declare employees to be contractors. A 2000 study by the U.S. Department of Labor, for instance, found that between 10 and 30 percent of audited employers misclassified workers.103 In many states, there is no mechanism for workers to challenge their boss’s designation except for filing unemployment or workers’ compensation claims—meaning one must be fired or injured before there is any legal avenue for contesting one’s status.104 In some industries, misclassification has become so commonplace that well-meaning employers are under pressure to wrongly classify their own employees in order to not be undercut by less ethical competitors.105
States vary in their legal tests for distinguishing between employees and independent contractors, but the most common standard is known as the “ABC test.” By this definition, a person must satisfy three tests to be deemed an independent contractor:106
National corporate lobbies are dedicated to dismantling this definition in order to make it easier to classify employees as contractors. ALEC’s Independent Contractor Definition Act, for example, eliminates two of the three traditional criteria: it allows independent contractors to do work that is a standard part of the employer’s work and allows them to work for one employer only.107
The U.S. Chamber of Commerce likewise urges states to give employers wide leeway in determining employment status. The Chamber’s national ranking of state employment policy grades states on “the strength of acceptance of the independent-contractor relationship,” with the highest scores reserved for states that allow employers free rein in classifying the workforce as they see fit.108 Colorado, by contrast, was graded poorly for its “presumption of employee status” and for having “created a complaint process for workers who believe they have been misclassified as independent contractors.”
Both Maine and New Hampshire have taken steps to put the ALEC and Chamber of Commerce philosophy into law. Until 2010, the Maine statute had maintained the traditional “ABC” test. In 2012, however, the state adopted a new test, which eliminates the requirements that a contractor work for more than one client and perform work outside the core functions of the firm.109 The new law was championed by both the Maine Chamber of Commerce and the National Federation of Independent Business.110 New Hampshire likewise adopted a law weakening the standards required before one can be classified an independent contractor. Under previous law, one had to set one’s own price, provide the primary tools of the job, pay for work-related expenses, and derive one’s income from the difference between the price charged and the expenses incurred. In a 2012 law praised by the National Federation of Independent Business and deemed “one of the year’s most important” measures by the New Hampshire Business Review, all these requirements were abolished.111
Apart from wages, one of the most fundamental labor standards shaping work life is the ability to stay home in the event of illness without fear of termination. Nearly forty million workers—almost 40 percent of the country’s private-sector workforce—currently have no right to even a single day of paid sick leave.112 These employees commonly go to work sick, or leave sick children home alone, out of fear of dismissal. Even if they are not terminated, the loss of pay they suffer takes a dramatic toll—particularly since jobs without sick pay are concentrated among low-wage workers. Thus, a typical family of four with two working parents who have no paid sick leave will have wiped out its entire health care budget for the year after just three days of missed work.113
In the absence of federal action to address this problem, states and cities have begun to fashion their own solutions. San Francisco established the first local right to paid sick leave in a 2006 referendum. Five years later, the law appears to have been an enormous success in allowing workers to care for themselves and their families—and contrary to the predictions of business lobbyists, there is no evidence of employees having misused their newfound rights.114 In the years since, multiple evaluations have reached similarly positive conclusions.115 By 2015, four states and nineteen cities had established a right to some minimal level of paid sick leave.116
Yet corporate lobbies remain adamantly opposed to such legislation, with the U.S. Chamber of Commerce arguing that a legal right to paid sick leave would “interfere with an employer’s ability to maintain a reliable, stable workforce, and … exacerbate well-documented employee misuse of [medical leave laws].”117 Corporate lobbyists have conducted vigorous battles at the city level.118 Their primary strategy, however, has been to deny city councils—or residents—the right to even vote on this question. In 2011, the Wisconsin legislature preemptively banned any locality from establishing sick leave policies that are more generous than the state’s (which provides no right to paid sick leave whatsoever) and, in an effort supported by Wisconsin Manufacturers and Commerce, retroactively abolished the right to sick leave that had been established in the city of Milwaukee, approved by 68 percent of voters in a 2008 referendum.119 Shortly after its passage, this law was touted by ALEC activists and soon became a model promoted in other states. As with minimum wage laws, the battle over the right to paid sick leave has become a contest between the power of public opinion in large cities and that of corporate lobbies in state legislatures. In Michigan, the Chamber of Commerce warned its membership that “mandatory paid leave initiatives are sweeping the country…. We need to get ahead of this issue.”120 Following Wisconsin, twelve additional states have adopted statutes that make it illegal for cities or counties within their borders to create a right to paid sick leave—whether by council vote or citizen referendum.121 This series of bills, often introduced by ALEC members, were promoted by a broad range of corporate lobbies, including Chambers of Commerce, the NFIB, Associations of Manufacturers, Americans for Prosperity, Associated Builders and Contractors, and many state restaurant associations. Voicing a common refrain, the Arizona NFIB framed the problem as “Big Labor and their allied pressure groups [seeking] to impose … benefits … in municipalities controlled by the Left,” arguing that such “job killing” laws “create a serious drag on economic development.”122
Thus employer associations and corporate lobbyists have sought not only to lower the wages of nonunion employees but also to forestall the possibility of improving job standards through local democratic action.
Workplace Safety Standards
Just as Republicans used their newfound majorities to roll back union rights, so too they worked to scale back regulations governing workplace safety and health. In Michigan, the legislature adopted a package of bills—supported by the Chamber of Commerce, NFIB, and Michigan Manufacturers Association—that make it nearly impossible for state authorities to issue any workplace safety regulation that is more strict than existing federal OSHA rules.123 Michigan specifically prohibited state authorities from issuing any regulation protecting workers from repetitive motion injuries—a position strongly supported by the Chamber of Commerce, Restaurant Association, and NFIB.124 In recent years, the dangers of repetitive motion injuries—which had not been understood at the time the initial OSHA regulations were adopted forty years ago—have been widely documented. It is estimated that twenty-eight thousand Americans a year suffer repetitive motion injuries on the job, with a majority losing more than twenty days of work as a result.125 The business lobbies, however, have fought to restrict job protections to those dangers that were known at the time of OSHA’s creation in the 1970s.
Michigan’s bill follows ALEC model legislation, which argues that “state ergonomic regulations would place businesses … at a competitive disadvantage to businesses in other states.”126 This, of course, is a problem that could easily be solved by adopting ergonomic safety standards at the federal level. However, ALEC is also on record opposing federal OSHA ergonomic standards—on the grounds that federal OSHA should leave such issues to “the purview of the state legislative and administrative bodies.”127 Thus, at any level of government, the corporations funding ALEC are hard at work seeking to block any expansion of workplace safety protections despite the widely documented costs of such injuries.
Meal Breaks and Weekends
The assault on labor standards has extended even to the right to meal breaks on the job and rest on the weekend. In its ranking of state “pro-growth” employment policies, the U.S. Chamber of Commerce gives demerits for states that maintain legally required meal or rest breaks.128 In 2012, the New Hampshire House of Representatives voted to repeal the requirement that employees be granted a thirty-minute (unpaid) meal break after five consecutive hours of work.129 The bill’s advocates suggested that the requirement constituted unnecessary over-regulation. In reality, even in states that do require meal breaks, it is not unusual for employers to violate this right. In 2005, for example, Wal-Mart was found to have illegally denied lunch breaks to 116,000 current and former employees and was forced to pay restitution totaling $57 million in unpaid wages.130 A 2008 survey found that 69 percent of low-wage workers who were entitled to meal breaks were denied part or all of their break time.131 Nevertheless, the Chamber of Commerce spoke approvingly of the New Hampshire legislation.132
In 2013, Arizona became the first state to prohibit local governments from establishing a right to meal or rest breaks, as part of a broader bill preempting local minimum wage or sick leave standards.133 The bill—introduced by an ALEC member—was strongly supported by both the NFIB and the Restaurant Association, whose lobbyist argued that such “mandates … do not consider the unique scheduling conflicts of the restaurant industry.”134
In 2015, Wisconsin legislators and Governor Walker adopted a proposal—which legislators reported was originally brought to them by the state’s premier business lobby—to do away with the statutory right to one day’s rest per week.135 Under previous law, employees could not work seven days in a row without a day off. Rather than a right guaranteed under law, the corporate lobbyists argued that rest days “should be a decision exclusively between the employer and employee.”136 The new law—whose sponsors included four ALEC members—states that employees may “voluntarily” waive this right.137 “We’re excited about this new freedom for workers,” exclaimed a representative of Wisconsin Manufacturers and Commerce, which joined the Grocers Association in promoting the law.138 In a nonunion workplace, however, the notion of “voluntarily” waiving one’s rights has little meaning. For instance, employers may decree that extra hours, preferred shifts, or even promotions to higher pay will go first to those who volunteer to forgo a day of rest. Since the law provides no protections against this type of coercion, employees who gave up their rest day under threat of economic penalty would still be considered to have volunteered.
Employment Discrimination
Alongside efforts to undermine wage and benefit standards, employer lobbies have also launched a policy offensive aimed at limiting the ability of employees to protect themselves against race, sex, and other forms of illegal discrimination on the job. While such discrimination remains illegal in every state, corporate representatives have sought to erect a series of barriers making it increasingly difficult to prove charges of discrimination and restricting potential penalties for those employers found guilty of discrimination.
The U.S. Chamber of Commerce has long opposed legislation that would allow employees to prove discrimination based on an employer’s track record of hiring and promotion, rather than requiring proof of individual supervisors’ specific intent to discriminate. Indeed, the Chamber’s state rankings give superior scores to states with the most restricted rights to sue and the most modest penalties for employers found guilty of discrimination.139 Both the Chamber and the NAM opposed federal pay equity laws for women, with the NAM arguing that such rights would “open the floodgates to unwarranted litigation against employers.”140 In a similar vein, ALEC promotes model legislation opposing comparable-worth laws—which require that female-dominated occupations be paid the same as similarly skilled but traditionally male jobs. “A government mandate such as Comparable Worth,” ALEC insists, “artificially drives up the costs of engaging in economic activity [and] invariably constricts job creation.”141
Both organizations vigorously oppose statutes that allow victims of discrimination to sue for compensatory and punitive damages rather than solely to recover back wages. When employees are dismissed for discriminatory reasons, they often experience related economic calamities such as losing their car or home or incurring increased medical expenses due to personal and financial stress. Nevertheless, the U.S. Chamber of Commerce insists that recognizing a right to such damages “further increas[es] the opportunity for frivolous litigation,”142 while ALEC’s model legislation declares such rights “a serious economic threat to all employees and employers whose welfare depends on the prosperity that our free enterprise system affords.”143
Since 2011, both Wisconsin and Missouri have passed laws reflecting these views. In Wisconsin, legislation introduced by seven senators—all ALEC members—repealed the right of victims of employment discrimination to sue for compensatory and punitive damages.144 This bill—signed by Governor Walker in 2012—was passed with the vocal support of employer associations. The state’s primary corporate lobby, Wisconsin Manufacturers and Commerce (WMC), warned that the right to damages for discrimination victims “has had a negative influence on the Wisconsin business climate.”145 WMC was joined by a wide array of employer groups—including the NFIB, the Wisconsin Builders Association, the Grocers Association, Hospital Association, Hotel and Lodging Association, Insurers Alliance, and Restaurant Association.146 With their newfound legislative allies, these organizations triumphed, leaving workers unable to recover damages and significantly decreasing the penalty for employers found guilty of discrimination.
In Missouri too, business organizations lobbied both to make discrimination harder to prove and to limit employer liability. This effort followed a meeting in early 2011 at which the Chamber of Commerce and allied corporate lobbyists presented Republican leaders with a six-point plan for legislative priorities, including raising new barriers to proving a charge of discrimination.147 In addition, the bill strictly limited employees’ right to collect damages even after companies were found guilty of discrimination.148 Although this legislation was vetoed by Missouri’s Democratic governor, it remains a key goal of the state’s Chamber of Commerce. In 2015, a Chamber–award-winning state senator introduced a bill that not only revived the 2012 proposal but also capped back-wage claims; the chamber testified in support of the bill—which died in committee—noting that it represented “a Chamber priority for a number of years.”149 Restricting employees’ right to sue is not the top priority of business lobbies, but it is universal. Thus for instance, the New Hampshire Business and Industry Association and the Texas Association of Business both fought against legislative proposals to extend the statute of limitations for filing employment discrimination suits, one successfully and one not.150 While fighting state antidiscrimination statutes, these same organizations have been promoting a growing corporate practice of requiring new hires to waive their constitutional right to sue over job discrimination and instead refer all complaints to an internal, company-run arbitration process. This practice was pioneered, in part, by ALEC-member companies Walgreens and Novartis, both found guilty in large class-action suits for race and sex discrimination, with the legal argument for barring such suits championed by the U.S. Chamber of Commerce.151
Unemployment insurance (UI) was established in response to the Great Depression, as a means of helping hard-working Americans survive periods of joblessness. In addition to providing much-needed relief to the families of those out of work, UI also plays an important role in shaping informal negotiations between workers and employers. In the absence of UI, the unemployed would be desperate to take any job they could find, as quickly as possible. This desperation would not only lead to harmful results for the families of such employees; by flooding the labor market with desperate job seekers, it would also lower wage standards throughout the local economy. By providing a modicum of support, UI takes the edge off this desperation and thus shifts the balance of power between employers and would-be employees in a subtle but significant manner. Those out of work still face daunting conditions and stiff pressure to find work as quickly as possible. But UI makes it conceivable to turn down the lowest-paying and most dangerous jobs in order to search for a position with better pay and conditions that builds on one’s established skills.
Over the past two decades, corporate lobbies have worked continuously to tighten eligibility requirements for UI, making it harder for those out of work to access benefits. As a result, in 2014 the share of all unemployed workers who actually received UI fell to 27 percent, an all-time low.152 More recently, the corporate lobbies have aimed at cutting benefits even for those who do qualify.
In 2011–15, nineteen states passed legislation placing new restrictions on UI benefits.153 Most of the new laws reduced the level of benefits provided, the number of weeks one can receive benefits, or some combination of these. Indiana, for example, reduced the average benefit by 25 percent.154 Wisconsin instituted a one-week waiting period before unemployed workers can start collecting benefits; across the state, this change was expected to take over $40 million away from those recently unemployed.155 In North Carolina, the Chamber of Commerce lobbied successfully for a bill that cut the maximum benefit by one-third and limited benefits to as little as twelve weeks, the shortest duration in the country.156
This wave of UI “reforms” reflects the priorities of the corporate lobbies. The U.S. Chamber of Commerce ranks each state’s UI policy, reserving the highest grades for states that provide the most meager benefits.157 ALEC’s ultimate goal is showcased in its Full Employment Act, which completely eliminates welfare, UI, and food stamps, instead requiring that jobless Americans work at minimum wage—for public or private employers—in order to earn any such benefits. Anyone who turns down any minimum-wage job offer is immediately cut off from unemployment benefits.158 Thus ALEC’s vision is not simply to save tax dollars by reducing public expenditures on UI but to force workers into low-wage work rather than allowing them to hold out for better jobs, and to drive down wage standards across the economy through the presence of a perpetual stream of workers forced to choose between minimum wage and hunger.
In addition to simple benefit cuts, states have adopted two other types of UI reform that are noteworthy. First, legislators imposed new requirements on the types of jobs unemployed workers must accept. Three states (Arkansas, Maine, and Tennessee) forced people to get back to work sooner, and at lower pay, or be disqualified from UI. Maine reduced from twelve to ten weeks the period during which unemployed workers may seek a job in their previous line of work and geographic area, after which they must expand their job search to other occupations and parts of the country.159 Tennessee adopted a statute put forth by a group of ALEC-affiliated senators, which mandates that laid-off employees may search for jobs that pay the same as their previous position for only thirteen weeks.160 After that point, they must accept any job that pays at least 75 percent of their previous wage rate, or be cut off from unemployment benefits; the required wage level drops to 70 percent of their previous job after twenty-five weeks; and 65 percent after thirty-eight weeks. Thus, in a future recession similar to that of 2011, when 113,000 people in Tennessee were out of work for at least twenty-seven weeks, this full complement of workers would be forced back into the labor market at jobs paying two-thirds or less of their previous wages.161
To ensure that these rules are strictly enforced, Tennessee’s statute requires that all UI recipients submit detailed weekly reports proving that they applied for at least three jobs per week—and further requires that the state Department of Labor audit at least one thousand unemployed workers each week in order to ensure that these procedures are enforced. It is striking that, while business lobbies everywhere seek to defund and restrict the enforcement capacity of government agencies in general and labor departments in particular, the Tennessee statute (strongly supported by both NFIB and the Chamber of Commerce) suggests that the business lobbies are not against public spending or regulatory capacity per se. They are against regulatory capacity that serves to strengthen the hand of workers and citizens vis-à-vis large corporations. But when the state functions to enforce discipline on employees to the benefit of employers, these same lobbies are happy to expand public budgets and state bureaucracy.
The centrality of discipline to corporate-backed unemployment reform is even more apparent in recent laws that use UI to extend control over current employees. Nine states have amended their UI statutes in ways that increase employers’ control over those who remain on the job, by radically rewriting UI eligibility requirements.162
Traditionally, unemployment benefits are provided to anyone laid off unless that person was fired for reason of “misconduct.” Misconduct does not include incompetence or failure to meet production quotas—this would simply demonstrate that one was not good at the job and was therefore fired and eligible for benefits. Rather, statutes traditionally defined misconduct only as “willful and wanton” refusal to meet performance standards. Under the new generation of laws supported by business lobbyists, employees who are fired for any violation of a workplace policy other than production quotas can be deemed guilty of “misconduct” and declared ineligible for UI benefits. In Arkansas, for instance, the Society of Human Resource Managers (SHRM) lobbied successfully for a bill that significantly expanded the definition of misconduct. SHRM explains the impact of the state’s new law, noting that “under [preexisting] law, an employee discharged for poor performance is entitled to benefits unless the employer can prove the employee’s poor performance was intentional”; but under the new law, “violations of behavioral policies (as opposed to violations of performance standards) are misconduct for which an employee is disqualified” from UI.163
The new statute specifically identifies absenteeism as a policy area that may disqualify employees from receiving unemployment benefits. Under the state’s previous law one could not be disqualified based on absenteeism as long as the reasons for absence were meritorious; the statute mandated that “in all cases of discharge for absenteeism, … reasons for the absenteeism shall be taken into consideration for purposes of determining whether the absenteeism constitutes misconduct.” The new law, however, mandates that “the individual will be disqualified if the discharge was pursuant to the terms of a bona fide written attendance policy … regardless of whether the policy is a fault or no-fault policy.”164 Thus, as long as employees received a written policy on absenteeism, any violation of that policy may not only lead to termination but also disqualify one from unemployment benefits. For the nearly forty million Americans who don’t have a single day’s sick leave, for instance, this means that the decision to stay home when sick, or when caring for a sick child, may not only result in losing one’s job, but also in being declared guilty of misconduct and cut off from unemployment benefits.
Tennessee followed the same principle, with a bill the Nashville Business Journal described as enjoying the “full-throated support” of the Chamber of Commerce and NFIB.165 The authors of the new law—almost all ALEC members—redefine misconduct as any “violation of an employer’s rule [that is] … reasonably related to the job environment and performance.”166 The statute specifically cites “deliberate disregard of a written attendance policy” as grounds for deeming a worker ineligible for unemployment benefits.167 The NFIB was quick to seize on this language, urging member employers to “make sure you have a written attendance policy that each employee has reviewed and signed,” so that any unexcused absences may be used to terminate employees without recourse to UI.168
So too, Florida legislators redefined misconduct to mean any violation of “reasonable standards of behavior which the employer expects.”169 In the summer of 2012, a Florida lifeguard was famously fired for running to rescue a drowning man who was located outside the zone his employer was contracted to patrol in Hallandale Beach. “We have liability issues and can’t go out of the protected area,” explained his supervisor. “He knew the company rules.”170 Under the new law, such heroism may not only get Florida lifeguards terminated, but will also be deemed misconduct that renders the hero ineligible for unemployment insurance.
But the Florida statute—authored by an ALEC member and supported by the Chamber of Commerce—goes even further, specifying that employees may be deemed ineligible for UI “irrespective of whether the misconduct occurs at the workplace or during work hours.”171 Thus, if one’s company has a policy against employees dating one another or posting work-related comments on a personal Facebook account, ignoring these rules may leave one cut off from UI.172 In this way, the corporate lobbies are using UI reform not only to limit the prerogatives of unemployed workers but also to dramatically increase control over those currently on the job.
Throughout the past five years, those leading the call to scale back public-sector union rights have often presented themselves as the champions of nonunion private-sector workers weighed down by the tax burden of supporting overcompensated public employees. In his 2016 presidential bid, Scott Walker touted his record as a governor who “took on the unions and won,” thus proving his capacity to “fight and win for the hardworking taxpayers.”173 Yet at every turn, the corporate lobbies and allied lawmakers such as Walker have sought to erode or abolish the wage standards, benefits, and workplace rights of nonunion, private-sector workers. So too, antiunion spokespeople have sometimes argued that employees no longer need unions because federal and state laws now take care of any problems unions might once have been needed to address. Americans for Prosperity’s Michigan director, for instance, promoted a right-to-work law in part by explaining that while “early unions fought for better pay, safer working conditions and shorter work hours,” these “protections [are] now mostly granted by federal and state law.”174 The track record of recent years shows, however, that the same organizations seeking to erode union rights are simultaneously working to undermine exactly those laws that protect pay, ensure workplace safety, and regulate hours of work. The vast majority of American employees go to work every day for a private company, with no union protections. For these workers, it is not a union contract but state and local laws that shape working conditions and frame the balance of power between employers and employees. Corporate rhetoric around these laws sounds different from that aimed at public servants—rather than attacking overpaid employees, they stress the need for flexibility, the danger of government mandates, and the power of unrestrained entrepreneurialism to lift all boats. But the aim of these arguments is ultimately the same: to restrict, weaken, or abolish laws governing wages, benefits, or working conditions; to preempt, defund, or dismantle every legal or organizational mechanism through which workers may challenge employer prerogatives; and to block, wherever possible, citizens’ ability to exercise democratic control over corporate behavior.
4
THE DESTRUCTION OF PUBLIC SCHOOLING
Elementary and secondary schooling in the U.S. is the country’s last remaining socialist enterprise…. The way to privatize schooling is to give parents … vouchers, with which to pay tuition at the K–12 schools of their choice…. Pilot voucher programs for the urban poor will lead the way to statewide universal voucher plans. Soon, most government schools will be converted into private schools or simply close their doors. Eventually, middle- and upper-income families will no longer expect or need tax-financed assistance to pay for the education of their children, leading to further steps toward complete privatization…. This is a battle we should win…. But in the short term, there will be many defeats caused by teacher union opposition.
—Joseph Bast, president, Heartland Institute (ALEC affiliate)
In 2014, New Orleans’s Recovery School District became the first all-charter district in the United States.1 The teachers’ union, which boasted seven thousand members on the eve of Hurricane Katrina, has been completely wiped out: the recovery district is entirely nonunion. Following the hurricane, every one of New Orleans’ teachers was summarily fired. The new teachers are younger, whiter, and less experienced; two-thirds of them lack traditional certification.2 More than one-quarter of the teaching staff leaves every year, but the system relies on Teach for America to supply a steady stream of fresh recruits.3 The schools are now operated by private corporations, including some of the country’s largest charter chains, which often boast of maintaining a strict regime of “no-excuses” discipline for poor city kids.4 While these schools are publicly funded, the local community has no control over their methods, curriculum, or quality, because they are not overseen by any democratically elected school board.
There is no evidence that this sweeping transformation has improved education for the city’s students: declarations of success have repeatedly been undermined by evidence of data manipulation, including the expulsion or “counseling out” of low-scoring students. After ten years, the most rigorous and impartial research concludes that it is simply impossible to tell whether the reforms helped or hurt New Orleans schoolchildren—partly because the data have not been made publicly available.5 It is clear, however, that New Orleans offers no model for success. Louisiana has one of the lowest-performing school systems in the country—with reading and math scores ranked forty-seventh out of the fifty states—and New Orleans is close to the bottom of this low-performing state. Of seventy school districts in the state, New Orleans ranks sixty-sixth in achievement tests, with the result that most of the city’s high school students can’t qualify for one of the state’s four-year colleges. And even this disappointing result is overstated, because New Orleans has the highest dropout rate in Louisiana, with many low-scoring students leaving school as early as the seventh grade. Finally, across the state, public schools outperform charters by a wide margin.6
Despite this questionable track record, virtually every aspect of the New Orleans model is being vigorously promoted across the country. The privatization of the city’s school system began following Katrina, when the Bush administration refused to pay for reopening public schools, instead providing $45 million for charter schools to take their place.7 But in the years since, the transformation has been championed by both Democrats and Republicans, with Obama administration Secretary of Education Arne Duncan among those holding that Katrina was “the best thing that happened to the education system in New Orleans.”8 The Netflix CEO and education entrepreneur Reed Hastings has called on others to follow the New Orleans all-charter model, specifically lauding the fact that “they don’t have elected school boards.”9 Both Tennessee and Michigan have adopted laws creating special authorities to convert big-city public schools to privately run charters, with many other states considering similar proposals. And in 2015, the Broad foundation recruited the former Louisiana superintendent of schools to lead a privately funded $400 million campaign to replace half the schools in Los Angeles with charter schools.10
At first glance, it may seem odd that corporate lobbies such as the Chamber of Commerce, NFIB, or Americans for Prosperity would care to get involved in an issue as far removed from commercial activity as school reform. In fact, they have each made this a top legislative priority. As a result, in recent years there has been more legislation adopted related to education than to any other area of social or economic policy. From 2011 to 2015, at least eight states passed laws limiting the union rights of schoolteachers; nine states increased the use of student test scores for teacher evaluation; seventeen expanded online instruction; and twenty-nine passed laws encouraging the privatization of education through vouchers or charter schools. This unprecedented rush of legislation is not a response to sudden educational crisis: American students’ reading and math scores have remained largely unchanged for forty years.11 Rather, it represents long-held ambitions that became politically possible following Citizens United, project RedMap, and the Great Recession–induced fiscal crisis.
The campaign to transform public education brings together multiple strands of the agenda described in earlier chapters of this book. The teachers’ union is the single biggest labor organization in most states—thus for both antiunion ideologues and Republican strategists, undermining teachers’ unions is of central importance. Education is one of the largest components of public budgets, and in many communities the school system is the single largest employer—thus the goals of cutting budgets, enabling new tax cuts for the wealthy, shrinking the government, and lowering wage and benefit standards in the public sector all naturally coalesce around the school system. Furthermore, there is an enormous amount of money to be made from the privatization of education—so much so that every major investment bank has established special funds devoted exclusively to this sector. There are always firms that aim to profit from the privatization of public services, but the sums involved in k–12 education are an order of magnitude larger than any other service, and have generated an intensity of corporate legislative engagement unmatched by any other branch of government. Finally, the notion that one’s kids have a right to a decent education represents the most substantive right to which Americans believe we are entitled, simply by dint of residence. In this sense, the epigraph that introduces this chapter is correct—for those interested in lowering citizens’ expectations of what we have a right to demand from government, there is no more central fight than that around public education.12 In all these ways, then, school reform presents something like the perfect crystallization of the corporate legislative agenda, uniting in one issue the goals of antiunionism, partisan politics, restructuring labor markets, redefining citizens’ expectations of government, and the transfer of enormous sums from public to private hands.
Education policy is also the grounds on which corporate interests come together across partisan lines. The unparalleled sums of money at stake in the privatization of schooling have brought traditionally Democratic donors in the finance and technology industries into the school reform debate. The oil money behind Americans for Prosperity and the hedge fund managers that lead Democrats for Education Reform rarely support the same candidates for public office, but they are united in their advocacy for school reform legislation. Thus education reform also illuminates the extent to which, when required, corporate interests trump those of party politics.
Unlike narrowly defined issues such as raising the minimum wage, the corporate agenda for education reform is composed of a wide array of related initiatives. In any given state, corporate lobbyists may be advocating just one of these—eliminating tenure, for instance, or introducing online courses. But these strands come together to form a coherent vision. In states across the country, corporate lobbyists have supported a comprehensive package of reforms that includes weakening or abolishing teachers’ unions, cutting school budgets and increasing class sizes, requiring high-stakes testing that determines teacher tenure and school closings, replacing public schools with privately run charter schools, diverting public funding into vouchers that may be used for private school tuition, lowering training and licensing requirements for new teachers, replacing in-person education with digital applications, and dismantling publicly elected school boards. Almost all of these initiatives reflect ALEC model legislation, and have been championed by the Chamber of Commerce, Americans for Prosperity, and a wide range of allied corporate lobbies.
Despite prolific claims to the contrary, corporate-led education reform does not represent an agenda to improve American education or expand the life chances of poor urban youth. As will be shown below, the corporate agenda would lead to a divided country, where the children of the wealthy will be taught a broad curriculum in small classes led by experienced teachers, while the rest of the nation will be consigned to a narrow curriculum delivered in large classes by inexperienced staff—or by digital applications with no teachers at all. These reforms run counter to the types of schools that privileged parents demand for their own children and that are generally recognized as the best schools in the country or the world.
Political science traditionally views policy initiatives as emerging from either reasoned evaluation of what has worked to address a given social problem, or a strategic response to public opinion. But the corporate agenda for education reform is neither. Its initiatives are not the product of education scholars and often have little or no evidentiary basis to support them. They are also often broadly unpopular. For example, a majority of the country opposes using tax dollars to pay for students to attend private schools.13 Sixty percent of the public says entrance requirements for teacher-training programs should be made more rigorous, and three-quarters believe teachers should spend at least one year practice teaching under the guidance of a more experienced mentor before being given responsibility for a class of their own.14 What parents want most of all are smaller class sizes.15 And while legislators debate what percentage of teacher evaluations should be based on student test scores, nearly 70 percent of parents—including a majority of voters in both parties—oppose test scores playing any role at all in teacher evaluations.16 In this sense, education policy also provides an instructive window into the ability of corporate lobbies to move an extremely broad and ambitious agenda that is supported neither by social scientific evidence nor by the popular will.
Budget Cuts and Crowded Classrooms
Scholars have spent more than a century studying, measuring, and debating the elements that define a good education, and there is no simple formula that captures the lessons of that work. However, there are several aspects of what makes for good schools that are worth highlighting both because they are supported by particularly strong evidence and because they stand in sharp contrast to the model of education being encouraged by corporate reformers. One of the most fundamental factors affecting the quality of education is the number of students in a class. The largest-scale study of class-size impacts was Tennessee’s Student/Teacher Achievement Ratio (STAR) program, which concluded that students in smaller classes performed significantly better in both reading and math.17 In the twenty years following STAR, a host of studies examined this question, reaching similar conclusions: Holding class size to eighteen or fewer students in grades k–3 produces significant benefits in both reading and math, with the greatest impacts on African American, Latino, and low-income students.18 As the education scholar Alex Molnar explains, in small classes
In addition to the measurable impact on student performance, teacher surveys show that smaller class sizes produce a fundamental shift in how teachers conduct their classes. A three-year study of teacher practice concluded that “much less time is spent in dealing with misbehavior in a small class…. Teachers [also] develop a greater knowledge and understanding of each child…. Because there is more time to interact with each child, teachers come to know the total child—his or her interests, habits, perspectives, strengths, weaknesses, and other characteristics.”20 Thus, education scholars have long held that the single most effective means of improving education is to significantly decrease class sizes.
Yet as discussed in chapter 2, recent years have seen unprecedented cuts in school funding, which reversed a thirty-year trend of state governments’ working actively to shrink class sizes.21 In 2010, the national student-teacher ratio increased for the first time since the Great Depression.22 For the most part, increased class size occurred as a byproduct of budget cuts. However, legislators in several states intentionally acted to enlarge class sizes. In Texas, legislators voted to lift the state’s cap of twenty-two students per class in kindergarten through fourth grade.23 Ohio likewise voted to relax its class size limits.24 In Florida—a state often held up as a model of education reform—legislators in 2010 proposed lifting the state’s constitutional cap on the size of core classes, but voters refused. In response, the legislature in 2011 redefined two-thirds of the classes previously deemed part of the “core” curriculum as noncore.25 Within weeks of the change, Miami Beach High’s ninth-grade world history class required twenty minutes simply to take attendance because it contained fifty-four kids and forty desks—more than double its size the year before.26
While inflated class size was justified as a necessary result of budget shortfalls, legislators in these states had many alternatives for coping with the recession’s temporary deficits. Instead, they often chose not only to cut education spending but to exacerbate those deficits with new tax cuts. In Florida, both the Chamber of Commerce and the Restaurant Association had long called for “reforming” the class-size caps, which they decried as a “financial burden on … taxpayers.”27 When lawmakers acceded to this request in 2011—redefining the core curriculum and cutting per student spending by $500—they simultaneously adopted a bill cosponsored by a quartet of ALEC legislators that abolished corporate income taxes for nearly half the state’s businesses—a move hailed by the Chamber of Commerce as a first step toward a complete phase-out of corporate income taxes.28 Likewise, Ohio’s loosening of class-size standards came in the same session that lawmakers voted to phase out the state’s inheritance tax. The defunding of education, then, has been a conscious policy choice. There is simply no escaping the fact that elected officials—and their business backers—actively legislated classroom crowding in order to divert funds to corporations and the wealthy and, I believe, as part of a broader agenda aimed at dismantling the public education system.
Vouchers
The agenda of defunding the school system is further evident in the push to adopt voucher programs, in which parents are given a prorated share of the education budget that they are then free to spend on the school of their choice, including private schools. From 2011 to 2015, eighteen states established some form of voucher program. Vouchers are typically introduced as a limited, targeted intervention aimed at helping the neediest families but then expanded gradually to cover the general population. The country’s oldest voucher program was established in Milwaukee in 1990 and was restricted to poor children in failing schools and capped at a limited number of participants.29 In 2011, Governor Walker removed the cap, raised the income eligibility threshold, and expanded the program to include students in suburban counties.30 In 2013 the program was expanded yet again, this time to cover the entire state.31 Indiana and Ohio were the first two states to establish voucher programs that are available statewide and not limited to failing or underperforming schools. While both programs have income eligibility requirements, they are quite generous; in Indiana, nearly two-thirds of the state’s students qualify.32
Voucher supporters have used a wide variety of rationales to promote continual, incremental program expansions. In Arizona, for instance, a team of ALEC-member legislators including both the senate president and the speaker of the house passed three separate bills in 2014 expanding the voucher program, first for special-needs children, then for siblings of students already receiving vouchers, and finally for the children of military personnel killed in the line of duty.33 While special justifications were offered for each of these initiatives, the proponents’ ultimate goal was made clear in a fourth bill, sponsored by the speaker of the house and the house majority whip (who is also ALEC state chair) and enthusiastically endorsed by Americans for Prosperity. This legislation would have opened the voucher program to all low-income students in the state and then raised the qualifying income threshold by 15 percent per year until every student in the state was eligible.34 Although this bill did not become law, it points to the overriding goal of complete privatization of education. Tim Jones—the former Missouri house speaker and ALEC chair and current (in 2017) head of that state’s Club for Growth chapter—explained in 2015 that “education is the only thing protected from the free market,” and vouchers are a means to remedy that.35
If the true goal of vouchers were what its proponents originally suggested—helping poor families send their kids to better schools—legislators would be careful to marshal resources toward this end. At a minimum, we would expect states to enact “maintenance of effort” requirements that stop private schools from simply increasing tuition by the amount of state vouchers—resulting in no change in educational access but a net transfer of public dollars to private hands. Yet not a single state has mandated such rules. As voucher legislation has evolved, it has become an increasingly open door through which public school budgets are siphoned away. One of the most expansive programs was adopted in Georgia—modeled on ALEC legislation—where tuition tax credits are available to rich students as well as poor, to those who spend their whole lives in private school as well as those who have transferred from a failing public school, and can be claimed by corporations donating to private schools as well as by tuition-paying parents. When this legislation was adopted in 2013, it received the enthusiastic backing of both the state Chamber of Commerce and Americans for Prosperity, which crowed that “anytime you can successfully privatize a vital government service and … [give] a tax credit … it’s a win-win.”36 The increasing looseness of voucher regimes—the fact that vouchers function in large part not to expand school choice but to subsidize families who always have and always would have sent their children to private school—suggests that part of the agenda behind such legislation is simply to drain resources away from public school systems, hastening the moment of their collapse. More than a decade ago, a conservative manifesto was issued by a coalition of religious and corporate-funded advocates, including the president of the Koch-funded Cato Institute, declaring that “I proclaim publicly that I favor ending government involvement in education.”37 Vouchers are clearly part of the strategy for realizing this ambition.
High-Stakes Testing
The linchpin of corporate education reform is the demand that standardized tests be used to determine the pay, promotion, and termination of teachers and the funding or closing of schools. Like much of the corporate agenda, the impetus for this policy does not derive from scientific evidence. Research shows, for instance that the “subjective” grades given by high school teachers are a better predictor of college success than the “objective” SAT or ACT exams—presumably because teachers’ evaluations are based on a broader understanding of students’ capacities, progress, and personalities.38 In Finland, regularly ranked one of the world’s best school systems, there are no standardized tests whatsoever.39 Nevertheless, corporate advocates incessantly proclaim that high-stakes testing is necessary to ensure school “accountability.” In 2009, only fifteen states included any measure of student progress in teacher evaluations. By 2012, thirty-two states required that standardized tests serve as a component of teacher evaluations, and nine states insisted they be a “central” criterion.40
As an example of how such policies work in practice, Louisiana adopted new requirements in 2012, mirroring ALEC legislation, which require that a teacher be rated “highly effective” for five out of six years in order to earn tenure. Effectiveness is based half on supervisor evaluations and half on student test scores. For the latter, the state takes the last three years of test scores for all of a teacher’s students; adds factors for disability, attendance, discipline, and poverty; and then computes a statistical projection of what such students would normally be expected to score in the current year. To be rated highly effective, a teacher must beat the projection. To the extent teachers are successful under this system, improving test scores will cause a continual upward adjustment of statistical expectations; eventually, no matter how high the quality of teaching, most teachers will be unable to meet the “highly effective” definition.
One of the impacts of making teacher tenure and school funding dependent on student test scores is that schools come to shrink their curricula to a narrow focus on math and literacy—the only subjects tested. Music, art, physical education, laboratory science, social studies, and foreign languages have been scaled back or eliminated in school districts across the country.41 Further, even in those subjects that are tested, pressures to teach to the test threaten to make education a more shallow and less meaningful endeavor. Teachers are under pressure not only to restrict their teaching to what’s on the tests but also to spend considerable time teaching test-taking strategies rather than any content at all. One teacher illustrates the shortcomings of a test-centered curriculum by recalling that
in the … social studies field tests, one question asked which Constitutional Amendment gave women the right to vote. Students could know virtually nothing about the long struggle for women’s rights and answer this question correctly. On the other hand, they could know much about the feminist movement and not recall that it was the 19th and not the 16th, 17th or 18th Amendment that gave women the right to vote…. My students [engaged in] … roleplaying … [and] exercised their multi-cultural social imaginations—listening for the voices that are often silenced in the traditional U.S. history narrative, and becoming more alert to the importance of issues of race and class. However, this kind of teaching and learning takes time—time that could be ill-afforded in the fact-packing pedagogy required by multiple-choice tests.42
Rather than encouraging a focus on reaching the neediest students, test-based evaluation creates pressure for a more instrumental approach to classroom management. For a teacher being judged by students’ test score average and who has a low-scoring student in the class, the incentive is either to concentrate on drilling that individual to bring up her score or to ignore her altogether in favor of devoting effort to more improvable students who will contribute to raising the class’s average.
Finally, test-based curricula differentiate students only along one dimension. Children differ not only in how much they learn but also in how they learn. When kindergartners and first-graders are first grappling with basic math concepts, some do well by practicing equations, others by making and crossing off marks on paper, others through stories about quantities of things gained or lost, others by physically manipulating sticks or blocks. This is part of what makes it impossible for teachers to assign even the best-conceived lesson plan to all students. Part of the task of any teacher is to determine which mode of learning is best suited to which children. For several decades educators have sought to identify the specific different ways that children learn, in order to help teachers provide appropriate pathways for each child. One recent study suggests that the range of preferred student learning strategies might include the following:
There is no precise dividing line between various ways of learning, and it is impossible to run controlled experiments with young children; thus there is no conclusive statistical proof identifying a specific set of “learning styles” that teachers should build curricula around. Nevertheless, there is broad agreement among both parents and teachers that different children learn in different ways.
The 2012 National Teacher of the Year explains how central this diversity of learning strategies is to the work of teaching:
I think what the best teachers are, are seekers. We are given a family’s … most precious resource, their child. And our job is to send them out better than when they walk through the door. And better doesn’t necessarily mean that they can ace a standardized test. Better means that I have seen deep within each child what his or her unique potential is. And so great teachers give assignments that … [require] debating skills one day. And the next day, it will be a research skill, and the next day it will be artistic or musical because we’re looking for what each child’s native talent and capacity is, so that we can provide the education that that child needs and help him or her find her best path to success.44
All parents hope to have a teacher who sees the individual strengths and needs of their child. But under the pressure of high-stakes testing, the type of pedagogy described by the Teacher of the Year is something teachers engage in at their own risk; the far safer course is to forget about drama or debating and focus on mastering the material that’s on the test.
Charter Schools
One of the primary uses of standardized tests has been to document the low performance of schools in poor urban areas and demand that they be replaced with privately run charter schools. From 2011 to 2015, twenty states passed laws expanding the authorization of charter schools. The charter industry doubled in size in five years and now educates over 2.5 million students in 6,500 schools.45 Again, however, there is no evidentiary basis for this policy: the record shows charter schools are no better—and often worse—than traditional public schools.
The original image of a charter school revolves around a lone dedicated educator, or a local community of parents, who decide to take over a school and make it into something better. In reality, rather than a proliferation of small experiments, the last few years have witnessed a pattern of corporate consolidation. By 2011 fewer than 17 percent of charter students were in schools run by companies that operated three or fewer schools. The majority were overseen by corporations operating ten or more schools.46
As charter schools have grown over the past two decades, multiple studies have compared their performance with that of traditional public schools. The conclusion of the most rigorous and impartial research is that there is no evidence to believe that charter schools improve the quality of education—either among their own students or by increasing competitive pressure on publicly run schools. One recent meta-analysis reviewed the results of eighty-three studies conducted over twelve years, concluding that “on the whole, charters perform similarly to traditional public schools.”47
The largest national studies have been conducted by the Stanford University–based Center for Research on Education Outcomes (CREDO), an organization generally supportive of charter schools. Comparing math scores of charter and public school students, CREDO’s 2009 study found that 17 percent of charter schools had superior growth in math scores, 37 percent were inferior, and 46 percent were “statistically indistinguishable” from public schools. Averaged across all schools, the impact of attending a charter school was a slight—but statistically significant—negative impact for both math and reading gains.48
When CREDO updated its research in 2013, it found that 29 percent of charter schools had achieved math gains that were superior to those of their public school counterparts, 31 percent were inferior, and 40 percent were statistically indistinguishable (figure 4.1).49 However, this improvement does not necessarily mean that charter schools got better at teaching math; the improved numbers are largely a reflection of the fact that a significant number of poor-performing schools were closed between the two studies and therefore not included in the 2013 sample.50 Across all groups, researchers reported that the impact of poverty was significantly greater than any impact produced by the choice of charter or public school.51
FIGURE 4.1. How charter schools compare with public schools, math test score gains, 2013.
Source: “National Charter School Study, 2013,” Center for Research on Education Outcomes, Stanford University, 2013, http://credo.stanford.edu/documents/NCSS%202013%20Final%20Draft.pdf.
In many cases, charter schools do worse than public schools. In Indiana, nearly half the state’s charter schools received grades of D or F in 2012; more than half of those had scored this low for at least two years.52 In Ohio, which has authorized charter schools in the state’s eight biggest cities for nearly twenty years, nearly 90 percent of the state’s charter students were in schools ranked D or F in 2012–13.53 Online charter schools are by far the fastest-growing segment of the industry, now operating in seventeen states, and also by far the worst. In 2015, CREDO found that compared with traditional public school students, students at online high schools lost the equivalent of 72 school days in reading skills and 180 days in math. As one commentator observed, “It’s as if the students did not attend school at all when it comes to math.”54
Even the highest-ranked charter schools appear to have succeeded at improving students’ test scores without necessarily improving their longer-term career readiness or life chances. A 2016 Texas study found that even the best of that state’s charter schools failed to increase students’ employability or earning potential after graduation from high school.55 This suggests that the apparent accomplishments of even “high-performing” charter schools may simply reflect a focus on drilling students to score higher on standardized tests without meeting their broader educational needs.
The track record of charter schools is yet more troubling when one takes into account measures other than standardized tests. For instance, teacher turnover is twice as high at charters as at traditional public schools.56 This is particularly true for those schools that rely on Teach for America, more than half of whose recruits leave their low-income school placements as soon as their two-year commitment is up.57 One of the central challenges of low-performing schools is precisely that they fail to retain experienced teachers. The National Commission on Teaching and America’s Future reports that “staff churn … is concentrated … in chronically underperforming schools serving low-income children. These schools rarely close the student achievement gap because they never close the teaching quality gap…. [T]heir students struggle year after year with a passing parade of inexperienced beginners, while students in high performing schools enjoy the support of teams of accomplished veterans.”58 Particularly for the neediest students, who may be facing personal and family stress in addition to academic challenges, the presence of a mature stable adult who knows the student’s community is often critical; yet it is most lacking precisely in the charter networks that are being promoted across the nation’s poor cities.
Education Reform: An Evidence-Free Zone of Public Policy
Over the past two decades, privatization advocates have vacillated between charter schools and vouchers as the desired strategy for breaking up the public school system. But the evidentiary basis for voucher programs is as weak as that for charters. A comprehensive review of the nation’s longest-standing voucher programs—in Milwaukee, Cleveland, and Washington, D.C.—concludes that “achievement gains for voucher students are similar to those of their public school peers.”59 In Cleveland, reports show that public students often outperform voucher students on state proficiency tests.60 In Wisconsin, state test results published in March 2011, providing the first direct comparison of student achievement in Milwaukee’s public and private-voucher schools, showed not only that the two groups of students had largely similar experiences but that those participating in the voucher program actually had slightly worse achievement levels.61
One of the most striking features of education policy debates is that repeated reports of charter or voucher failure seem to have no impact on the policy’s promotion. One of the earliest and best-known charter companies, for example, is the White Hat chain of schools launched by Ohio businessman and Republican donor David Brennan with backing from the Walton Family Foundation. One branch of Brennan’s business consisted of a chain of highly profitable “Life Skills Centers” for high school students, which often operated out of strip malls, with three shifts of students per day and no music, art, sports, extracurricular activities, or even cafeterias, in a physical space too small to accommodate full enrollment because the school operated on the assumption of high absenteeism.62 In 2010–11, when 52 percent of all schools in the country achieved “adequate yearly progress” (AYP) under the federal No Child Left Behind standards, only 7 percent of White Hat schools reached this mark—the worst record of any large charter company in the nation.63 Yet none of this prevented the company’s expansion. By 2011 it was operating forty-five charter schools in six states.64
When Wisconsin’s voucher schools were shown to perform more poorly than their public counterparts, the Walker administration’s response was to exempt voucher schools from future testing requirements. Vouchers are valuable because they create choice, the governor’s spokesman insisted, regardless of their performance.65 The education policy director at the corporate-funded American Enterprise Institute likewise explains that “20 years in, it’s hard to argue that the nation’s biggest and most established voucher experiment has ‘worked’ if the measure is whether vouchers lead to higher reading and math scores. Happily, that’s never been my preferred metric for structural reforms…. Choice-based reform shouldn’t be understood as that kind of intervention. Rather, choice-based reform should be embraced as an opportunity for educators to create more focused and effective schools and for reformers to solve problems in smarter ways.”66 Thus, where advocates insist on strict, measurable accountability for public schools, privatization is declared valuable by ideological fiat, impervious to educational outcomes.
In most states, private schools are not required to participate in state-mandated standardized tests or to report student performance metrics to any public authority. Thus voucher programs have often expanded in an accountability-free zone. For charter schools too, corporate lobbyists have pushed for broad exemptions from the types of accountability standards imposed on public schools. ALEC’s Next Generation Charter Schools Act, for instance, mandates that “a charter school shall receive funding … that is equal to the amount that a traditional public school would receive,” but that “a charter school is exempt from all statutes and rules applicable to a school, a board, or a district.”67 Charter schools operate on multiyear contracts with their charter authorizer, and only that authorizer—not the state or local school board—can revoke the charter or close the school. So too, charter schools are exempt from most teacher evaluation laws. The Louisiana statute demanding highly effective teaching standards, for example, does not apply to charter school teachers. Thus even if the same tests are administered in charter and public schools, they are not put to the same use. What are high-stakes tests for public schools are effectively no-stakes tests for voucher or charter schools.
This raises an obvious question about the purpose of standardized tests and the agenda of those promoting them. If the best way to identify effective models of schools is to make funding dependent on test scores, why isn’t that also good for charters and vouchers? And if teacher evaluation is really about weeding out bad apples, why isn’t it required for charter and voucher school teachers? The contrast between these two regimes calls for an alternative explanation. It appears that the goal of testing teachers is not primarily to distinguish between more and less talented staff, but to undermine the collective voice of teachers as a group, and that the primary purpose of school testing is not to identify the most promising models of education but simply to close public and expand privately run schools.
Indeed, corporate advocates not only have promoted policies without evidentiary backing but have often promoted exactly those policies the evidence warns most strongly against. Averaged across all schools in the nation, there is little measurable difference between charter and public schools. Researchers have, however, pointed to several policies that would improve the performance of charter schools. First, charter performance is best in states that strictly limit the number of charter authorizers, making it harder for unscrupulous operators to cultivate a willing sponsor. Second, charter schools do better in states that have relatively fewer of them. Finally, the single worst-performing schools are for-profit online charters.68 Unfortunately, ALEC and allied corporate lobbies advocate policies that run exactly counter to these findings: they call for expanding the number of both charter schools and authorizers, and vigorously promote the growth of online education.69
Education Technology and the Replacement of In-Person with Digital Instruction
Despite their poor performance, virtual schools have constituted the fastest-growing—and by far the most profitable—sector of the charter industry.70 Indeed, the potential for profit in education technology—whether through entirely online schools or digital products used in traditional classrooms—has generated a vast new industry and has brought some of the country’s wealthiest and most powerful corporations into the education policy debate. ALEC, Americans for Prosperity, the Chamber of Commerce, and a host of corporate-funded think tanks are all advocates for replacing human instruction with digital applications, and seventeen states have adopted legislation promoting these methods.
Research suggests that any number of school models might be more beneficial than online instruction. Why, then, is this what’s being promoted by the country’s most powerful lobbies? Because, in the words of legendary bank robber Willie Sutton, “that’s where the money is.” As education technology investor Reed Hastings explains, the great financial advantage of digital education is that “you can produce once and consume many times.”71 Critically, ALEC model legislation—now adopted in five states—requires that even entirely virtual schools be paid the same dollars per student as traditional schools. As a result, profit margins for digital products are enormous. It is no wonder that investment banks, hedge funds, and venture capitalists have all flocked to this market.
In 2010, the investment banker Michael Moe launched the first annual conference bringing education policymakers together with technology firms and investors. By 2014, nearly three hundred companies presented new education-technology products to potential customers and investors at a similar gathering.72 Applications are now being sold for almost everything—an app for student behavior management, an app for English language learners, an app for ninth-grade reading, an app to replace guidance counselors. Almost none of these have been tested by any education authority, and almost none are the products of teachers or education scholars. Their promotion and adoption are driven not by a need identified in the classroom but by a combination of venture capital and technology firms eager to tap an emerging market with unrivaled potential. “Education is a $3.8 trillion industry globally,” the organizers of Moe’s Education Innovation Summit explained, but “the industry is significantly undercapitalized.”73 In Rupert Murdoch’s words, American education is “a $500 billion sector … waiting desperately to be transformed.”74
Wall Street looks at education the same way it regards Social Security—a huge flow of publicly guaranteed funding that is waiting to be privatized, if only the politics can be worked out. The 2010 elections marked a major step forward for this effort. Within months, Florida’s new governor signed a bill requiring that high school students take at least one online course as a condition of graduation.75 At a meeting of New York investors later that year, one adviser gushed that “you start to see entire ecosystems of investment opportunity lining up” in k–12 education.76 Indeed, over the past ten years, venture capital investments in education have grown nearly tenfold, from $13 million to $1.25 billion.77 At the heart of these opportunities, Princeton Review founder and education entrepreneur John Katzman explains, is the question of “how do we use technology so that we require fewer highly qualified teachers?”78
This is the essential education policy goal of the financial sector: to replace costly and idiosyncratic human teachers with mass-produced and highly profitable digital products and to eliminate the legal and political structures that inhibit a free flow of public tax dollars to these private products. In 2013, the average annual return to venture capital funds was 15 percent.79 There are any number of educational innovations that might hold more promise than technology. One recent study, for instance, found that intensive small-group tutoring allowed low-income black high school students to learn the equivalent of three years of mathematics in one academic year. At least one school successfully recruited a corps of retirees to provide such tutoring at modest cost, thus making the program financially viable.80 Another program created summer school classes of twenty students with two teachers each and saw enormous progress made by low-income Baltimore students who had previously been failing.81 But such programs have no place in the portfolio of reforms called for by corporate advocates because there is no way to turn a profit from them. To the extent that investors influence education policy, then, we are witnessing elementary and high school pedagogy being redesigned around a financial bottom line: teach whatever you want, however you want, as long as it generates at least a 15 percent rate of return.
The colonization of education by technology relies on standardized testing to create its market. Test scores are the metric by which applications aspire to prove their worth and the currency in which they are advertised to new customers. Even more important, standardized testing is what turns thousands of individual school districts—each potentially with its own needs, values, and educational philosophy—into a national market. The Obama administration’s deputy secretary of education—a longtime education investor and cofounder of a charter school chain—explained that Common Core standards are valuable because they let education firms create products that can “scale across many markets,” solving the problem of the “fragmented procurement market” that previously stymied investors.82
The education technology industry is explicit about the fact that its market expansion depends on political engagement. Michael Moe—now head of an education-focused venture capital fund—has issued a corporate manifesto calling for sweeping legislative and policy changes to convert education from a public service to a private market; the declaration includes a diagram depicting business interests and “change agents” fighting unions and “status quo” defenders for the future of public schooling.83 In 2011, K-12, Inc.—the nation’s largest for-profit online school—chaired ALEC’s education task force. That year, Florida became the first state in the country to adopt a law—sponsored by the state’s ALEC chair and backed by the Chamber of Commerce—requiring online education as a condition of graduation. Idaho quickly followed suit—again with a bill sponsored by an ALEC legislator and supported by the state Chamber of Commerce; by 2015 five states had adopted such laws.84 Despite the dismal results of online education reported above, the industry has been growing by leaps and bounds. In 2014, when an investment firm issued an optimistic projection for K-12, Inc., it specifically cited the company’s “competency in lobbying” and “success in working closely with state policymakers … to enable the expansion of virtual schools” as keys to continued growth.85 As one venture capitalist explains, market growth depends on overcoming opposition from “unions, public school bureaucracies and parents.” By 2014, this investor was confident that “the education market is ripe for disruption.”86
The extent to which investment banks, hedge funds, and venture capitalists have come to drive education policy can be seen in local as well as state politics. Traditionally, a rule of thumb in urban political science is that money in city politics comes primarily from the real estate industry. Zoning decisions are the biggest item of economic value under the control of most city governments; thus developers have the greatest financial stake in who occupies city hall. Recently however, bigger money has come to play. In 2007, Democrats for Education Reform—headed by New York hedge fund managers—were instrumental in electing Corey Booker and a slate of allied council candidates to run the city of Newark, New Jersey.87 In 2011, the Louisiana Association of Business and Industry contributed $250,000 to elect reform-minded candidates to the state board of education. In Denver, the president of the school board was elected in 2009 with just $310 in campaign contributions; two years later, as part of a reform slate, this candidate and two others received over $200,000 apiece, primarily from corporate donors.88 The Denver money came, in part, from an advocacy group named Stand for Children, which in turn had received nearly $2 million from investment firms. Wall Street firms are investing in municipal elections because cities now have something to sell beyond zoning decisions: their school systems.
Deprofessionalization—The Deskilling of Teachers
The emphasis on technology also helps explain the corporate lobbies’ otherwise counterintuitive advocacy for lower teacher training and certification requirements. Whether in virtual or real classes, the charter school model often entails a curriculum narrowly focused on test preparation, delivered by a largely inexperienced, inexpensive staff designed to be replaceable after two or three years. In addition, as for-profit corporations come to represent a larger share of the charter industry, and as even nominally nonprofit schools develop partnerships with for-profit content providers, the new education industry is looking to deliver its product in a less costly and more controlled manner. From the point of view of charter corporations, it is irrational to think that each individual teacher should develop his or her own idiosyncratic means of teaching the laws of physics or the history of the American Revolution.
For the same reason, corporate lobbyists put little stock in the value of retaining long-term teachers. In fact, research shows that experienced teachers make for better education. Of course, individual teachers may be good or bad at any stage in their career. But other things being equal, teachers—like most professionals—get better with practice. On average, teachers are at their peak performance when they have twenty years’ experience on the job. One study that examined the impact of teacher experience specifically in low-performing schools found that for the first twenty years, every additional year of teachers’ experience translates into statistically significant improvements in students’ educational achievement. After twenty years on the job, the impact of additional teacher experience becomes, on average, negative. However, this decline is sufficiently modest that a teacher with thirty years on the job still performs better than one with only ten years’ experience.89
The school system in Finland—one of the world’s best—seems to embody what most parents would hope for in their children’s teachers. All teachers must be certified with a university degree in education, with no alternative routes to certification; middle and high school teachers generally cannot be employed without a master’s degree.90 Because the profession pays well and is treated with respect, it also attracts a high caliber of applicants. Fully 100 percent of Finland’s schoolteachers come from the top third of their college graduating classes; the comparable figure in in the United States is only 23 percent, and in high-poverty schools only 14 percent.91 As one of Finland’s top education officials explains it, teachers are not simply knowledgeable in their subject area but are getting degrees in the pedagogy of how to teach it. For instance,
The education of mathematics teachers … is based on subject didactics…. This guarantees that newly trained teachers with master’s degrees have a systemic knowledge and understanding of how mathematics is learned and taught…. [Science teachers’ training is] focused on building pedagogical content knowledge…. Thus the science curriculum … has been transformed from traditional academic knowledge-based to experiment- and problem-oriented curriculum.92
Further, Finnish teachers are expected to continue honing their craft over the course of an extended career. The director general of the country’s Ministry of Education explains that the school system follows a practice of “trust-based educational leadership” that endows teachers with “the full range of professional autonomy to practice what they have been educated to do: to plan, teach, diagnose, execute, and evaluate.”93 Rather than a routine that one learns once and repeats annually, teaching is treated as an endeavor of constant reflection and refinement in which the skills teachers bring to a classroom evolve and improve over time.
At home, however, state policies have been moving in the opposite direction. As long ago as 2001, the ALEC-affiliated Mackinac Center called for “privatizing or even loosening teacher certification.”94 In recent years, five states have adopted legislation doing just that. Many more, however, have either largely or completely exempted charter schools from certification requirements, and have allowed Teach for America staff to take sole responsibility for a class after no more than six weeks’ training. The preamble to ALEC’s Alternative Certification Act complains that “to obtain an education degree, students must often complete requirements in educational methods, theory and style rather than in-depth study in a chosen subject area,” and calls for “alternative teacher certification programs to prepare persons with subject area expertise and life experience to become teachers.” In 2013, Wisconsin adopted ALEC standards for charter school teachers, requiring that the state certify teachers as long as they have a BA and demonstrated proficiency in their subject matter, thus granting licenses to people who may have studied English or biology but have not spent a day mastering the pedagogy of how to teach these subjects.95
This stripping out of pedagogical training runs counter to common experience. When adults are asked to name their best English or math teacher, what makes their choices stand out is not that the person knew how to count or spell better than others, but how they taught the material. Yet this nearly universal recognition is ignored by corporate advocates. In Texas, the Chamber of Commerce in 2015 called for “alternative certification programs that provide school districts flexibility in hiring people holding bachelors’ degrees or higher who pass certification exams.”96 For charter schools, ALEC goes further; its 2014 model Public Charter Schools Act states simply that “teachers in public charter schools shall be exempt from state teacher certification requirements.”97 And given the choice, charter schools increasingly choose to avoid certification. At one celebrated charter chain, executives openly disdain the value of teacher education programs, preferring to rely on a system of pay incentives to reward teachers for achieving math and reading test score goals.98
So too, the combination of pay cuts, deunionization, crowded classrooms, and teaching to the test has created a crisis in teacher recruitment and retention, leading to a less experienced, higher-turnover teaching staff. Teachers complain not only of financial stress and crowded classrooms but of the increasing difficulty of doing the work they entered the profession to carry out. One longtime history teacher, for instance, voiced his dismay in a public resignation letter that describes a system nearly diametrically opposite to the Finns’:
I have always [believed in] teaching “heavy,” working hard, spending time, researching, attending to details, and never feeling satisfied that I knew enough on any topic. I now find that this approach to my profession is not only devalued, but denigrated and in some quarters despised…. “Data driven” education seeks only conformity, standardization, testing and a zombie-like adherence to the shallow and generic Common Core…. Creativity, academic freedom, teacher autonomy, experimentation and innovation are being stifled…. Teachers [are] not permitted to develop and administer their own quizzes and tests … or grade their own students’ examinations. The development of plans, choice of lessons and the materials to be employed are increasingly expected to be common to all teachers in a given subject. This … smothers the development of critical thinking in our students and assumes a one-size-fits-all mentality more appropriate to the assembly line than to the classroom…. There is little time for us to carefully critique student work, engage in informal intellectual discussions with our students and colleagues, or conduct research and seek personal improvement through independent study. We have become increasingly evaluation and not knowledge driven…. My profession … no longer exists.99
Indiana is often hailed as one of the models of corporate-backed education reform. Between 2011 and 2015 legislators in the Hoosier state adopted new statutes restricting teachers’ right to collective bargaining, expanding both charter schools and vouchers, authorizing online education, lowering certification standards, requiring that teacher evaluations be based on student test scores, and replacing across-the-board pay increases with merit pay that is reserved for those with the highest test scores and often comes in the form of a onetime bonus rather than a permanent raise. As a result, by 2015 the state faced an unprecedented teacher shortage. Over the preceding five years, both the number of newly licensed teachers and the number of students enrolling in teacher education programs fell by one-third.100 Similarly, Kansas lawmakers over the same period enacted dramatic budget cuts, established a voucher program, lowered licensing requirements, restricted collective bargaining, and eliminated teachers’ right to due process in challenging tenure decisions—and produced what one superintendent declared the worst teacher shortage on record. The number of nonretiring teachers who either left the state or quit the profession in the 2013–14 school year was more than 50 percent higher than it had been just three years earlier. In the summer of 2015, hundreds of teaching positions stood vacant just weeks before the start of the school year, leading some schools to hire less qualified staff and others to combine two classes into one overcrowded room in order not to abandon students to a teacherless classroom.101
Yet the response of the corporate lobbies and conservative legislators has been not to raise teacher salaries or improve working conditions in hopes of recruiting and retaining more highly qualified teachers, but the opposite: to repeatedly lower certification standards in order to access a larger pool of applicants who are willing to work under these degraded conditions. In Kansas, legislators solved the shortage of licensed teachers by entirely waiving licensing requirements for six school districts, including two of the state’s largest.102 In Wisconsin, Governor Walker kept licensing in place but continued to water down its meaning, proposing that anyone with “real life experience” and a bachelor’s degree be eligible for certification—an innovation heartily endorsed by the Heritage Foundation.103
When Wisconsin lowered its licensing standards, one education scholar noted the “interesting juxtaposition” of legislators’ simultaneously raising performance standards for public schoolteachers while lowering the requirements for new teacher certification.104 This may be exactly the type of contradiction that leads observers like Mark Mizruchi to conclude that the corporate lobbies are unable to formulate a coherent strategy for addressing the nation’s education crisis. In fact, however, ALEC, the Chamber of Commerce, and AFP have all championed both test-based “accountability” and “alternative” certification standards.105 Thus, we must look for an underlying rationale that makes sense of these not as contradictory but as complementary policies. High-stakes tests are designed to undo tenure and close public schools. As that is accomplished, a new education system will emerge, which runs on cheaper, high-turnover instructors who follow canned curricula geared around test preparation and thus have no need for the levels of professionalism aspired to by previous generations of teachers.
What Does It All Mean, and Where Does It All Lead?
Putting together all the pieces of corporate education reform paints a troubling picture for the future of schooling. Over the past decade, the corporate agenda has advanced by fits and starts and through trial and error, experimenting with a variety of means for achieving reform, uncertain whether charters or vouchers represent the best model for remaking education, and with sometimes significant disagreements between competing corporate groups—AFP differs from the Chamber of Commerce, for instance, as to whether the Common Core or some other standard represents the best vehicle for measuring school performance. Yet running through this extensive and varied history is a clear and consistent focus on a few key priorities broadly shared by all the corporate lobbies. Through one route or another, they aim to replace public oversight with privately run schools, to downgrade the standards of teaching as a profession, to narrow curricula for most students, and to use for-profit digital products for a significant portion of the school day. In addition to all this, they aim to dissolve both the institution of education as a public good and the very idea of education as an entitlement of citizens that the government is responsible for providing.
In short, what was accomplished by hurricane in New Orleans is being pursued elsewhere by legislation. The path to privatization is increasingly straightforward: use standardized tests to declare poor schools “persistently failing”; put these under the control of a special, unelected authority; and then have that authority replace the public schools with charters. In its most ambitious version, this takeover strategy is being forced on tens of schools at a time. In 2011, both Tennessee and Michigan created special districts to take over low-scoring schools; in both cases, the superintendent was specifically authorized to replace public schools with charters.106 In 2014–15, corporate lobbyists and Wisconsin legislators promoted bills to bypass the middle step and simply require that low-performing public schools be replaced by privately run charters.107 Since test scores are primarily a function of poverty, it’s no surprise that 80 percent of Tennessee’s schools targeted for privatization are in Memphis, nor that the Michigan and Wisconsin bills focus, respectively, on Detroit and Milwaukee.108
Recently, corporate-backed advocates have begun insisting that no public authority whatsoever should be responsible for running schools. Neerav Kingsland, CEO of New Schools for New Orleans, warns that superintendents “must not succumb to the temptation to improve schools through better direct operation. Rather, [they] … must humbly acknowledge that a marketplace of school operators will … out-perform even the best direct-run system.”109 Reed Hastings similarly suggests that the role of elected school boards be limited to “bringing to town more and more charter school networks. Sort of like a Chamber of Commerce would to develop business.”110
Thus, what “slum clearance” did for the real estate industry in the 1960s and 1970s, high-stakes testing will do for the charter industry: wipe away large swaths of public schools, enabling private operators to grow not school by school, but twenty or thirty schools at a time.
As noted, the fastest-growing sector of the for-profit charter industry is online.111 However, the market for entirely virtual schools is limited, particularly in poor cities, where fewer parents can serve as the stay-at-home tutors required to supplement online modules. Investors thus face a contradiction: the greatest opportunity for charter school growth is in poor cities, but this is also where wholly online schools are least likely to flourish. The solution has appeared in the emergence of “blended learning” schools, where students attend physical schools but spend a portion of their day online. One of the exemplars of this model is the Rocket-ship Company, based in Silicon Valley with additional schools in Milwaukee, Nashville, and Washington, D.C.; the president of the Metropolitan Milwaukee Association of Commerce (MMAC) sits on Rocketship’s board, and the company’s model was upheld both in Milwaukee and by ALEC affiliates nationally as a model for what should replace troubled public schools.112
Rocketship’s model is based on four principles. First, the company cuts costs by replacing teachers with technology. Starting in kindergarten, students spend one-quarter of their class time in teacherless computer labs, using video game–based math and reading applications. The company has voiced hopes of increasing digital instruction to as much as 50 percent of student learning time. Second, Rocketship relies on a corps of young, inexperienced, and low-cost teachers.113 Teacher turnover is dramatic—approaching 30 percent in 2012–13—but the company contracts with Teach for America to supply a continuous stream of replacements. Third, the school has narrowed its curriculum to a near-exclusive focus on math and reading. Since both Rocketship’s marketing strategy and teachers’ salaries are based on reading and math scores, other topics are treated as inessential. There are no dedicated social studies or science classes, and the schools have no music classes, no foreign languages, no guidance counselors, and no libraries. Finally, Rocketship maintains a relentless focus on teaching to the test. Students take standardized tests every eight weeks; following each, the staff spends a full day revising lesson plans with an eye to improving scores. Rocket-ship boasts of its “backwards mapping” pedagogy—starting with test standards and then developing lesson plans to meet them. Rocketship is, as near as possible, all-test-prep all-the-time.114
The Rocketship model points to a critical distinction in the role of technology. Students in privileged schools often make extensive use of technology. But while these students are encouraged to be active users of technology—writing code, editing films, recording music, and designing graphics—Rocketship’s students are passive users of technology, essentially plugged into video game–based applications designed to drill them for upcoming tests.
Rocketship itself is nonprofit, but its operation blurs the line between profit and nonprofit. For instance, Rocketship has received generous funding from both Reed Hastings and a fund headed by the venture capital executive John Doerr. In turn, Doerr and Hastings are among the primary investors in Dream-Box—a for-profit math application that Rocketship uses in its computer labs.115 The U.S. Department of Education reviewed DreamBox in December 2013, concluding that it has “no discernible effects on mathematics achievement.” After Rocketship-commissioned consultants offered further data, the DOE upgraded its assessment of DreamBox to “potentially positive” impacts based on “small evidence.” Normally, if superintendents were presented with a curriculum rated somewhere between “no discernible effect” and “potentially positive” based on “small evidence,” they might choose to look elsewhere. But if Rocketship rejects DreamBox, it may endanger funding critical for corporate growth. Thus, pedagogical choices are made not on the basis of what’s best for students, but at least partially based on the financial interests of private investors.
The DreamBox story points to a second explanation for corporate animosity toward elected school boards. With charter schools, tech companies can cut a deal with a single executive, covering hundreds of schools, and product choice may reflect financial rather than pedagogical criteria. By contrast, public school curricula are set by officials who are accountable to a locally elected board and are prohibited from any financial relationship with vendors. As Hastings explains, “School districts … [are hard] to sell to because … [they] are really reacting to voter forces more than to market forces.”116 For investors, then, elected school boards are viewed primarily as obstacles to market growth.
The most extreme school makeover plan—and the most radical vision for eliminating public oversight of k-12 schooling—comes from Michigan. In 2012, a secret clique of gubernatorial aides and technology industry representatives cooked up a proposal to issue Detroit students “EduCards”—modeled on food stamp debit cards—loaded with each student’s education funding. Students would be encouraged to enroll in a combination of courses from different schools—including for-profit online vendors—with each class receiving an equal share of student tax dollars. The state’s commitment was limited to a narrow curriculum of basics. Beyond that, the Detroit News explained, “students could use leftover money on the ‘EduCard’ for … Advanced Placement courses, music lessons, sport team fees, [or] remedial education.”117 When the Michigan plan was leaked, public outcry forced the plotters to back off. But its outlines offer a troubling vision of where the industry may be headed.
At its most ambitious, the education reform movement has already begun to challenge the fundamental notion of education as a public right. When Michigan took control of a Detroit-area school district in 2012 and hired a private charter company to run the entire district, the American Civil Liberties Union filed a class-action suit alleging that the state was abandoning its responsibility to provide a decent education to Michigan children. In response, the Snyder administration argued that once it contracted with the private operator, the government no longer bore responsibility for guaranteeing any particular quality of education.118 Ultimately, the state appeals court went even further than the governor, ruling that—regardless of privatization—the state has no constitutional obligation to provide students any particular standard of education.119 The full ramifications of this decision are not yet clear, but it opens a legal door to the final unraveling of public schooling.
It is clear what venture capitalists and hedge fund investors hope to get out of education reform; so too for Republican strategists looking to defund unions. More broadly, and for those corporate organizations that have no direct financial stake in the industry, the dismantling of education may—whether consciously or not—play a central function in lowering expectations and accustoming the public to make do with conditions of increased inequality. Education is the one remaining public good to which most Americans still believe we are entitled by right of citizenship; destroying it through privatization may have far-reaching ramifications in erasing the commonsense consensus for using progressive taxation to provide universal services. There is nothing more personal to most adults than their children, and the experience of gradually coming to accept larger and still larger classes; further cutbacks in art, language, and science; with spottier instruction from more poorly trained teachers, has a deeply personal effect. In addition, education itself is intrinsically linked to expectations. Apart from conveying knowledge, school also conveys powerful messages of what is expected of students and what they should expect of themselves. Traditionally, part of the role of teachers is to encourage students to raise their sights, to aim higher, to gain a greater sense of their own capacities, and to be bolder in what they hope to accomplish in life. If the role of teachers is scaled back to test preparation, delivering lessons based on nationally marketed curricular products, and limited to a few narrowly defined subjects, instructors come to convey the opposite: don’t think too much of yourselves; we don’t think it’s worth investing too much in you.
In this sense, it may be meaningful that some of the states most often held up as exemplars of corporate reform have also been leaders in the political censorship of school materials that might encourage populist mobilization against the economic elite. ALEC’s Founding Philosophy and Principles Act calls on all states to institute mandatory civics courses stressing core principles including small government, “freedom of individual enterprise,” and “limitations on government power to tax.”120 Florida embodied this spirit in a 2006 law requiring that only “factual” history be taught in school, defined to include “the nature and importance of free enterprise.”121 Arizona in 2012 shut down the teaching of Mexican American Studies in Tucson high schools, banning any courses that “promote resentment of a particular race or class of people”; the law’s author complained that ethnic studies was teaching students resentment toward “the white power structure.”122 Finally, in Indiana, Governor Mitch Daniels instituted a systemwide overhaul of the state’s teacher-training standards with the sole motive of removing Howard Zinn’s A People’s History of the United States from the curriculum.123
Long ago, an adviser to Presidents Nixon and Reagan noted the pitfalls that could come from educating working-class students in a time of economic scarcity. “We are in danger of producing an educated proletariat,” he warned. “We have to be selective about who we allow to go through higher education. If not, we will have a large number of highly trained and unemployed people.”124 No one since has spoken this logic out loud. Yet, whether consciously or not, for those at the top of the economy it may still be true that, in periods of long-term decline, the last thing you want is a lot of well-educated poor people. Thus for reasons of social strategy as well as financial interest, the dismantling of public education may serve the broader corporate aim of accelerating inequality while forestalling populist backlash.
What Defines Good Schools?
While there are decades of scholarly research pointing to the importance of small classes and broad curricula, there is a much simpler way to judge the value of these things: by observing which schools the country’s elite select for their own children. While these schools include technology, it is not used to substitute for teachers. On the contrary, Forbes’s review of the country’s top schools stresses that it is “tiny classes” and “individualized attention” that “help students earn their way into the best colleges.”125
Even those insisting on a stripped-down version of education as public policy choose something different for their own children. Thus, Chicago’s mayor, Rahm Emanuel—who famously fought with teachers over class size and test-based evaluations—sent his own children to the University of Chicago Lab School. The school has seven full-time art teachers and three libraries, and the school’s director, David Magill, writes that “world languages, libraries and the arts are not frills. They are an essential piece of a well-rounded education.” Further, Magill explains that his school does not evaluate teachers on the basis of standardized tests: “Measuring outcomes through standardized testing and referring to those results as the evidence of learning and the bottom line is misguided,” he explains.126
So too, in Wisconsin Rocketship’s most important backer is the Metropolitan Milwaukee Association of Commerce. In 2013, the MMAC testified in support of a bill that would make it easier for companies like Rocketship to expand, dubbing such schools “the best of the best.”127 Yet the suburban hometown schools of both MMAC’s president and its chairman, which are ranked among the state’s best, look very different. Both have approximately fifteen students for every licensed teacher, or half the Rocketship ratio. Both provide music, art, and libraries with professional librarians. And both boast veteran teaching staffs, with 90 percent of teachers at one school holding graduate degrees.128 Thus while the Rocketship model may be rhetorically touted as the gold standard for poor neighborhoods, it appears that corporate leaders implicitly recognize the value of a broader education.
Manufactured Failure: Understanding the Corporate Agenda
Decades of studies confirm that the single most important factor affecting educational achievement is inequality of wealth and poverty. Since the inception of testing under No Child Left Behind, students from economically disadvantaged families have never scored higher than their better-off peers—at any age, in any state.129 The impact of poverty similarly outweighs any difference between charter and public schools for students of any ethnicity, income level, or disability.130 This is partially because students from poor families start school with less exposure to reading, writing, and vocabulary. But poverty’s impact on education is often much simpler and cruder than underexposure to vocabulary. As one scholar notes,
First, health matters. Children who can’t see well can’t read as well as those who can, and lower-class children, on average, have poorer vision than middle-class children. Lower-income children have a higher incidence of lead poisoning, poorer nutrition, and higher rates of iron-deficiency anemia, which result in impaired cognitive ability. They have greater exposure to environmental toxins, air pollution, and smoke, and therefore greater incidence of asthma. Lower-class children have less adequate pediatric care, resulting in more frequent absences from school…. The lack of affordable housing for low-income families [also] has a demonstrable effect on average achievement. Children whose families have difficulty finding adequate housing move frequently, and student mobility is an important cause of low achievement. Teachers cannot work as effectively with children who are in their classrooms for a short time as with those who stay longer.131
The single most important step policymakers could take to improve the education of disadvantaged students would be to make it easier for their parents to earn a living wage—or to ensure a sufficiently strong safety net to enable jobless families to live decently. Instead, many of the same corporate organizations advancing education reform also support economic policies that make it more difficult for families to pull themselves out of poverty. It is simply impossible to declare oneself against the minimum wage, against food stamps, against public housing, against mass transit, against unemployment insurance, and against wage theft enforcement and simultaneously proclaim one’s commitment to closing the education gap.
The corporate lobbies’ proposals to replace public schools with privately run charters are presented as a needed response to “failure.” Yet by supporting reduced school funding and opposing economic policies that make it easier for families to work their way out of poverty, these organizations are helping create the conditions most likely to ensure failure. Indeed, the business lobbies appear to be in the position of first helping to create educational failure and then proposing to sweep in and solve the problem through privatization.
Understanding the corporate agenda also helps make sense of the myriad attacks on teachers’ unions seen in states across the country. It is telling that while teachers have been attacked as overpaid, restrictions on collective bargaining have not aimed at their ability to negotiate wages or benefits. Instead, they have overwhelmingly focused on the right of teachers to voice proposals regarding standards of educational quality. In both Indiana and Idaho, for instance, lawmakers prohibited teachers from bargaining over class size, technology, professional development, performance evaluations, or curriculum—anything but wages and benefits. Michigan’s law adds the privatization of school services to the list of topics forbidden from negotiations.
At the heart of the offensive against teachers’ unions is the idea that teachers are selfish, placing their own interests ahead of their students’. But the legislative record suggests just the opposite. In the fall of 2010, the Florida education advisor and charter champion Patricia Levesque advised reformers that they needed to “spread” the teachers’ union thin by introducing a plethora of antiunion bills. It didn’t matter so much whether those items passed or failed; by occupying the attention and energy of union leaders, they would enable more important items such as charter expansion to fly through the legislature “under the radar.”132 In 2015, the chairman of the Oklahoma Republican Party likewise argued that teachers should be banned from paying union dues through their employers’ electronic payroll system not because union economic demands were too high but because they were “block[ing] some of the most important education reforms … such as school choice.”133 If only unions restricted their concern to their own wages and benefits, they might be less subject to attack. The primary cause for antiunion animus from the corporate lobbies, it appears, is not that teachers’ wages are unaffordable but that they represent the primary political obstacle standing in the way of the unbridled triumph of corporate education reform.
5
SILENCING LABOR’S VOICE
The Campaign to Remove Unions from Politics
One of the central political puzzles of recent legislative history is why large private corporations devote such substantial efforts to dismantling public employee unions.
Earlier chapters of this book described the labor market effects that make unions a larger concern than their numbers might otherwise suggest: strong unions create competitive pressure for other employers to raise wages, and keep alive the possibility of new waves of organizing in response to widespread hardship. But the legislative record makes clear that in addition to these economic concerns, the corporate lobbies seek to erase unions as a political force. Across the country, ALEC, the Chamber, AFP, and others have promoted laws that restrict the ability of unions to collect dues from their members—particularly those dues used for political purposes. These laws are independent of initiatives to restrict collective bargaining, impose wage cuts, or outlaw fair-share agreements. Instead, these laws are targeted at those employees who choose to be union members, prohibiting their paying dues through the public payroll system and, in the private sector, creating cumbersome and costly bureaucratic procedures aimed at discouraging union political activity. From 2011 to 2015, legislatures in ten states adopted such laws, with proposals under active consideration in many more.
For Republican strategists, the impetus for getting unions out of politics is obvious. But the corporations that dominate ALEC or the U.S. Chamber of Commerce are less interested in partisanship per se than in enacting a particular policy agenda. Further, while such laws have been adopted in the political battleground states of Michigan and Wisconsin, they have also been enacted in locales such as Georgia and Oklahoma, where Republicans have little cause for worry about legislative control. Thus this offensive cannot be explained simply as a means of gaining partisan advantage. Why, then, are they motivated to devote such resources to this effort?
This chapter examines the recent history and legislative debates surrounding union dues and political spending. Examining this set of laws and the vigorous advocacy efforts mounted on their behalf fills in a crucial piece of the puzzle in understanding the corporate agenda, further explaining why unions remain such a central target of the corporate lobbies, and foreshadowing what the country might look like if ALEC succeeds in its mission.
Those who call for restricting the use of union dues for politics describe their goal as safeguarding workers’ rights by ensuring their dues aren’t used for political causes they oppose. In fact, these laws create one-sided rules that strictly limit unions while giving free rein to corporate political activity. The intensity that advocates bring to this issue points to its central importance. Bringing together the broad agenda described in earlier chapters with corporate lobbyists’ own rationale for restricting union politics leads to a new understanding of business antiunionism. The corporate lobbies seek to eradicate unions because, even in its weakened and shrunken state, the labor movement poses the one significant political obstacle that prevents ALEC and the Chamber from remaking laws with a completely free hand. Overwhelmingly, this is not a contest over union rights themselves; the vast majority of the issues on which labor and business battle primarily affect the 88 percent of American workers who are not protected by a union contract. A close analysis of this issue, then, turns on its head one of the central themes of antiunion politics. Union political activity is under the gun not because it serves to enrich members at the expense of the public, but the opposite: it is primarily because of what they do for nonunion workers—advocating for minimum wage, sick leave, and similar rights—that unions have come under such sustained assault. This, finally, explains why defunding union political operations remains such a high priority even for corporations whose own employees are nonunion.
The Role of Unions in Politics
In 2012, the Princeton political scientist Martin Gillens published groundbreaking research on how economic inequality affects elected officials’ responsiveness to the policy preferences of their constituents. Gillens’s results are bracing: elected officials respond almost exclusively to the views of the wealthiest 10 percent of the population. Average citizens have no independent sway over elected officials, and even when the bottom 70 percent of the population disagrees with the wealthiest 10 percent, it is the elites’ view that most often wins out. “The preferences of the vast majority of Americans,” Gillens concludes, “appear to have essentially no impact on which policies the government does or doesn’t adopt.”1
The one force that even modestly counteracts the influence of the rich is public awareness; thus Gillens reports that politicians are relatively more responsive to low-income voters during presidential election years, when the public as a whole is paying greater attention to politics.2 But public engagement on policy issues is hard to come by. Furthermore, political knowledge is greatest among the affluent and weakest among the working class and poor.3 Thus, in order to pass progressive economic legislation that runs counter to the interests of the affluent, one must build political awareness and excitement precisely among that part of the population that is least likely to be engaged.
Unions play a unique role in this equation. By aggregating the financial contributions of what are still nearly fifteen million members, unions provide by far the largest source of financial support for progressive economic policies. Beyond money and volunteers, unions serve several additional functions that are less visible but equally critical in American politics. First, internal political organizing means that union members—and their families—are more likely to vote than otherwise similar voters.4 Unions also organize workers across race and gender lines that otherwise typically separate communities, creating the possibility for effective action on broad economic interests. Moreover, political conversations among union members change how people understand politics and how they vote. Voters often hold contradictory beliefs that can lead either right or left. When unions set out to educate members on a political issue, with thousands of employees volunteering to educate their coworkers, the impact can be very powerful. Thus one analysis found that union members were dramatically more likely to vote for Barak Obama in 2008 than otherwise similar but unorganized voters.5 Finally, unions often make it possible for working-class Americans to voice political demands they might otherwise find uncomfortable or even shameful. Part of the deep experience of class is the widespread propensity to blame oneself for economic hardships.6 The sociologist William Domhoff argues that “it is only when people are part of collective efforts that they overcome their tendency to blame themselves.”7 For a lone individual, demanding a right to paid sick leave, affordable health care, or accessible public transportation may seem selfish, pitiful, whiny, or simply futile. As part of a mass organization that voices collective demands for society as a whole, what may be shameful as an individual becomes much more palatable. In all these ways, then, labor unions serve an irreplaceable role in facilitating the political voice of the nonrich. Unions’ political strength has been radically degraded over the past few decades, and the labor movement has mostly been losing. Nevertheless, to imagine the American polity without the labor movement is to imagine the elite of Gillens’s analysis with completely unchecked power.
FIGURE 5.1. Legislation restricting union dues collection or political activity, 2011–15. Arizona, Missouri, and Ohio laws were vetoed or overturned.
Unfortunately, this is exactly the policy direction that the nation’s most powerful corporate lobbies have been promoting in state legislatures across the country. The past five years have seen the corporate lobbies engaged in a relentless effort to cut off union dues in order to silence labor’s voice in policy debates. From January 2011 through the end of 2015, ten states passed some version of such laws, with numerous other legislatures still considering their own proposals (figure 5.1).8
The Origins of “Paycheck Protection”
For twenty years, a coalition of conservative activists, Republican lawmakers, and corporate lobbyists have championed legislation requiring unions to obtain annual written authorization from each member before spending any of that member’s dues on political activities. Dubbed “paycheck protection” by its supporters, such legislation has an obvious logical appeal: workers should not be forced to contribute to political causes they do not support. As will be shown below, the actual function of these laws is to stifle the political voice of workers—a goal made ever clearer as the policy has evolved to take increasingly ambitious forms.
The first “paycheck protection” proposal—California’s Proposition 226 in 1998—was initiated by a religious organization that had previously championed a law allowing public funds to be diverted to religious schools. When voters rejected this idea, backers concluded that their failure was due to the opposition of the teachers’ union; they launched paycheck protection not in order to safeguard the rights of teachers but to remove teachers’ collective voice from state politics.9 Then–House Speaker Newt Gingrich was among those who campaigned for the bill, along with the Chamber of Commerce, NAM, NFIB, Grover Norquist’s Americans for Tax Reform, and the Koch-funded Citizens for a Sound Economy, a precursor to today’s Americans for Prosperity.10
Despite its defeat by California voters, corporate lobbies trumpeted Proposition 226 as a model for other states. In the same year that Proposition 226 was put on the ballot, ALEC adopted a model Paycheck Protection Act, distributed to legislators across the country.11 The following year, it unveiled the yet more ambitious Public Employee Freedom Act and Public Employer Payroll Deduction Policy Act, both of which prohibit public employees from contributing any type of dues through the payroll system—even if the contribution is voluntary and even if the dues are not used for political purposes.12
Proponents of so-called paycheck protection alternately claim that these bills will save taxpayers money, remove the government from the role of collecting funds used for political purposes, and increase workers’ control over how their wages are spent. The actual record of such legislation, however, suggests that their true aim lies elsewhere.
Assessing Claims: “Paycheck Protection” Creates No New Rights for Workers
Even in its most limited form—simply requiring that each union member provide annual written authorization before his or her dues can be spent on political activities—paycheck protection serves to hamstring workers’ political voice and tilt the political playing field toward corporate power. To begin, it is critical to note that such bills do not provide employees with any rights they don’t already possess under law. By law, unions may contribute to political campaigns only through a political action committee (PAC), which cannot be funded from regular dues money but only through separate, voluntary contributions by individual union members. Further, even more general political activities such as issue advocacy, voter registration drives, and independent expenditures in support of endorsed candidates cannot be funded by dues money from any individual who objects to these priorities. Under both federal and state law, no employee—whether in the private sector or the public—can be forced to pay even one cent to support a politician or political cause that he or she opposes. Even in the strongest union states, all employees have the right to withhold any portion of their dues that might be used to fund political activities.
In championing Missouri’s 2012 paycheck protection bill, that state’s Chamber of Commerce argued that “employees who pay union dues have no say whether campaign contributions are taken out of their dues, or where those contributions are directed.”13 This is false: employees have complete say over whether campaign contributions may be taken out of their dues.
Indeed, workers have multiple channels through which to control union political priorities. As stated above, every employee has the right to refuse to contribute dues to political causes. In addition, of course, every union member has the right to vote out current union leadership and elect leaders whose political preferences reflect their own—or who pledge to avoid politics altogether. Finally, all union members can vote to get rid of their union entirely. Thus, at least three legal channels exist for employees who disagree with their union’s political activities—they may withhold their dues money as individuals, they may elect new leadership, or they may disband the union. All these things are legally straightforward, and all of them occur every year. But they happen in exceedingly small numbers, suggesting that it is corporate lobbyists—rather than a silent majority of employees—who are most opposed to unions’ political activism.
Muffling Workers’ Collective Voice under Cumbersome New Bureaucracies
While paycheck protection laws do not give employees new rights, they do raise significant barriers to the ability of organized workers to participate as full partners in political debates. By requiring annual written notice from each individual employee, such laws impose an extensive new bureaucratic obligation on unions. Even considering only those employees who wholly support their union’s political activity, a union would need to devote considerable time, energy, and staff resources to meeting with each individual member each year and to distributing, collecting, filing, and forwarding to state officials tens of thousands of forms annually. The resources devoted to this operation must be deducted from those needed to negotiate contracts and represent employees in disputes with management. In other contexts, corporate lobbies vociferously oppose even milder procedural hurdles to political participation. For example, ALEC staunchly opposes proposals that would require political advertisements to simply list their top contributors, arguing that this represents “an onerous burden on the organization, which has the effect of chilling speech.”14 Yet ALEC and other corporate lobbies seek to impose much more onerous burdens on unions. Ultimately, the requirement of collecting thousands of individual authorization forms each year effectively mandates either that dues be raised in order to pay for the activity of keeping authorization forms current or that employees receive poorer representation, as staff time is diverted from representational to bureaucratic activities, hence undermining the union’s effectiveness.
Furthermore, it is likely that a significant number of those who support their union’s political activity would nevertheless miss their annual filing deadline, at least for some months. This is not a special feature of labor unions; if we were all required to reapply every year for car insurance, garbage pickup, or newspaper subscriptions, it is likely that some of us would miss the deadline—particularly if it were impossible to renew by phone, e-mail, or any means other than signed hard-copy statement. Even if it took only a couple of months to correct this omission, union dues would go unpaid for that time. Spread over tens of thousands of members, such natural pitfalls are likely to result in significant lost revenue.
It is instructive that no paycheck protection law provides an option for employees who support their union’s political program, have supported it for years, and don’t want to fill out annual forms. An employee is not permitted, for instance, to sign a document committing to pay dues until such time as he notifies the union otherwise. It is hard not to view this as taking away such employees’ right to contract.
One Rule for Unions, Another Rule for Corporations
Business lobbies claim that their support for paycheck protection legislation is based on a commitment to individuals’ right to control what type of politics their money supports. But they vigorously oppose the same principle when it is applied to corporations.
In 2011, in response to the Citizens United ruling, ten states considered bills that would have required corporations to obtain shareholder approval for political donations. With ALEC lobbying against them, all ten were defeated.15 In September 2010, ALEC adopted a resolution arguing that “shareholder approval schemes, in which a corporation’s shareholders … are required to give approval of a corporation’s political expenditures, place an onerous burden on these organizations, which serves as a barrier to free speech.”16
This issue came to a head in 2011, when the New York legislature considered a bill that would have required corporations to obtain annual written authorization from a majority of shareholders before spending treasury funds on politics. In response, ALEC published an “issue alert” arguing that such requirements would “deter … [corporations] from participating in political debate” and asserting that the bill “stifles … public debate and undermines the very purpose of the First Amendment.” Furthermore, ALEC insisted that shareholder approval of political donations is unnecessary because “shareholders always have the option of voting out board members and removing management who engage in independent expenditures contrary to the interests of the company and its owners.”17 This exact same logic applies to unions as well, of course. Yet what ALEC characterizes as an intolerable impediment to First Amendment rights for corporations, it vigorously promotes for labor unions.
Even in the treatment of payroll deductions themselves, corporate-backed legislation establishes a stark double standard. In Missouri, the house majority leader and ALEC state chairman, Tim Jones, explained his support for that state’s 2013 bill by arguing that “no one should be forced to make compulsory contributions to an organization which will use the funds to support candidates that the worker may not support.”18 This sentiment was repeated by Americans for Prosperity, which trumpeted the legislation as guaranteeing workers the “freedom to decide whether or not their earnings are put toward political activity to which they may object.”19 So too, the Missouri Chamber of Commerce declared it supported the law because “people have a right to designate which candidate gets support with their money.”20 But all these principles apply only to money contributed to workers’ organizations—not that contributed to corporations.
At the time this bill was being debated, the state of Missouri offered public employees more than 450 options for electronic payroll deductions. Many of these are payments to corporations that use their revenue, in part, to fund political lobbying and campaign contributions. Among the most noteworthy are the following:21
In regulating dues deductions for labor unions, paycheck protection laws assume that, unless it is held in a separate segregated account, all money is fungible. Unions are required to treat all expenses as if they are paid in equal shares by each member’s dues; thus members who object to supporting political activities must have their dues reduced by that amount—not simply told that their dues won’t go to politics and others will pay more in their place. This is made clear, for instance, in the Missouri bill’s requirement that “individuals who do not authorize [political] contributions … shall not have their dues … increased in lieu of contribution.”22
If the same logic applies to all deductions, insurance companies can’t plausibly declare that no part of Missouri employees’ premiums are used for lobbying activities. Rather, some portion of every dollar employees pay to banks and insurance companies must be assumed to support corporate political activities. ALEC’s Paycheck Protection Act declares that “taking political contributions from workers without their fully informed consent violates these workers’ rights.”23 It appears, however, that this principle applies only to organizations that are politically opposed to ALEC. In every state where paycheck protection has been advanced, contributions to investment banks and insurance companies—including ALEC member firms—are untouched by the law, leaving corporations completely free to deduct moneys out of employee paychecks and use them for political purposes without employees’ knowledge or consent.
This double standard lies at the heart of the corporate legislative agenda, and occasionally is expressed in particularly naked terms. In Tennessee, for instance, both the Chamber of Commerce and the NFIB urged legislators to approve a pair of bills embodying this contradictory logic.24 One bill gave corporations the right, for the first time ever, to make direct contributions to candidate campaigns—extending corporate rights even beyond those established in Citizens United. The second bill would have made it a class C misdemeanor for a labor organization to contribute to a candidate for public office. Both bills were sponsored in the house by a former Republican caucus chair and in the senate by an ALEC member, and both received the enthusiastic backing of business lobbies.
Paycheck Protection 2.0: No-Win Reporting Requirements and an Expanding Scope of Prohibited Activities
As the corporate lobbies have won more victories in state legislatures, they have been emboldened by success and have become yet more ambitious. Both Arizona and Missouri have moved beyond traditional paycheck protection legislation to create added reporting requirements that pose significant new financial threats to unions engaged in political activity. Under current state and federal law, unions must file annual reports showing what percentage of their expenses was devoted to political activities. Each year’s report determines the percentage rebate that must be awarded in the following year to those who opt out of supporting their union’s political agenda. By contrast, the new Arizona and Missouri laws require unions to determine in advance, and announce at the start of each year, how much they will spend on political activities in the coming year. This declaration in turn determines what share of dues is waived for that year’s nonsupporters. It is illegal for a union to spend more than its predicted political budget, with Arizona imposing a fine of $10,000 per employee on a union whose political spending exceeds projections.25 Yet it is easy to imagine how political events unforeseen at the start of a year might end up requiring greater than anticipated resources, leaving unions facing untenable financial choices. For example, Ohio’s legislature adopted S.B. 5 in March 2011, largely eliminating bargaining rights for the state’s four hundred thousand public employees. Opponents of the bill gathered 1.2 million signatures in order to force a citizen referendum, and in November 2011, Ohioans voted to overturn the law. The response to S.B. 5 entailed intensive activities by thousands of union members. But since neither legislators nor the governor had campaigned on such antiunion proposals, this fight could not possibly have been anticipated at the start of the year. The law thus puts unions in a no-win bind. If a union underestimates its political needs, it risks being unable to respond to potentially existential legislative threats Yet to the extent a union cautiously overestimates its anticipated political budget, it forgoes that much greater a share of dues revenue.
Together with such high-risk reporting requirements, labor opponents have also sought to broaden the definition of “political” activities subject to funding restrictions. Where the first generation of such bills aimed at a traditional understanding of union political activity—financial, advertising, and field support for candidate or initiative campaigns—recent laws passed in Alabama, Arizona, Kansas, and Missouri all aim at a broader scope of activity. Alabama’s Act 761, for example, defines “political activity” to include “public opinion polling,” “any form of political communication,” “any type of political advertising,” “phone calling for any political purpose,” or “distributing political literature of any type.”26 For Alabama union members to make voluntary dues contributions through the payroll system, their unions would have to disavow any of these activities, conducted with any part of the organization’s budget. Kansas’s law similarly makes it illegal—even for employees who voluntarily choose to pay dues—to use electronic payroll deductions to process dues payments earmarked for “political purposes,” broadly defined to include any “act done … in a way to influence or tend to influence, directly, or indirectly, any person … to vote for or against any candidate for public office.”27 The state Chamber of Commerce testified in support of the bill, with its director of legislative affairs explaining to lawmakers that “I need this bill passed so we can get rid of public sector unions.”28 Paul Kersey, longtime “labor expert” for the Heritage Foundation, ALEC, and multiple states’ corporate-funded think tanks, declared the 2013 Kansas law a “good step” but rued that “it could have been stronger.”29
Finally, Arizona’s 2011 law—designated a “priority bill” by the state Chamber of Commerce—requires that both public- and private-sector unions get annual written authorization from each member before spending any amount of dues money for “political purposes,” defined as “supporting or opposing any candidate … political party, referendum, initiative, [or] political issue advocacy.” Thus at the same time that corporations are being freed to engage in ever more extensive political activity, unions are being restricted from engaging in activities that were legal even before Citizens United.
Silencing Workers’ Voice: The Increasingly Ambitious Aims of “Paycheck Protection” Legislation
As ALEC, the Chamber of Commerce and allied corporate lobbies have refined their paycheck protection strategies, it is increasingly clear that the goal of such legislation is simply to silence workers’ voice in politics. Over the past five years, a majority of the states adopting paycheck protection laws were right-to-work states.30 In such states, it is already law that no employee can pay any amount of union dues unless he or she actively chooses to sign up as a union member. Thus, every individual paying dues is—by definition—doing so by personal, voluntary choice.
What, then, is the purpose of paycheck protection laws in states that already have right-to-work laws? For employees who have not affirmatively chosen to be dues-paying union members, paycheck protection laws will have no effect whatsoever; employees will not be asked each year whether they would like to contribute to union political activities. The only impact of such a law, then, is to impose a vast and costly bureaucratic machinery on those employees who have specifically chosen to be dues-paying members. Rather than enhancing employee choice, paycheck protection bills in these states serve primarily to frustrate the choice that has already been made by those who voluntarily contribute union dues.
The paycheck protection measure adopted in the right-to-work state of Alabama stands in direct contradiction to ALEC’s 1998 insistence that “workers have a right to control their own political contributions.”31 Act 761—authored by the majority leader and ALEC member Senator James Waggoner—prohibits payroll deduction of dues for any “membership organization which uses any portion of the dues for political activity.”32 Thus rather than insisting on workers’ right to control where their money goes, the bill removes their ability to choose to contribute to political causes. California’s Proposition 32—a failed 2012 ballot initiative backed with tens of millions of dollars from corporate and antiunion advocates—similarly aimed to completely ban the use of payroll deductions to pay dues that might be used for political activities, even if employees submitted annual written authorization indicating their desire to make such voluntary contributions.33 In all these cases, it appears that the true agenda of those advocating paycheck protection is not to enhance freedom of association but to cripple the ability of organized workers to participate meaningfully in the political process.
Perhaps the clearest instance of silencing workers was in North Carolina, where in early 2012 the legislature voted to prohibit schoolteachers from paying voluntary union dues through the public payroll system. North Carolina is not merely a right-to-work state; its public employees also have no right to collective bargaining. Thus, teachers do not negotiate contracts with local school boards; rather, the North Carolina Association of Educators (NCAE) is strictly an advocacy organization. In 2011, after Republican legislators supported a plan to cut education funding by $1 billion, NCAE organized a demonstration by thousands of teachers; the dues prohibition was widely seen as retaliation for this protest.34 Under North Carolina’s preexisting law, employees had the option to “authorize in writing the periodic [payroll] deduction … [of] voluntary contributions for the employees’ association.”35 The new statute eliminated that right for school district employees.36
Teachers argued against the bill on exactly the terms that paycheck protection advocates originally invoked. “We should have the right to choose what we decide is taken out of our paycheck,” explained Kristy Moore, president of the Durham Association of Educators.37 An unsuspecting reader might think this statement came from ALEC itself. In fact, however, ALEC, the Chamber of Commerce, and other antiunion advocates do not support employees’ right to choose whether or not to support union political activities; they only support the right not to support such efforts.
Beyond arguments about workers’ rights, prohibitions against public employee dues deductions have also been portrayed as efforts to conserve scarce taxpayer dollars. ALEC’s Public Employer Payroll Deduction Policy Act, for instance, argues that “it is in the interest of this State’s citizens that government resources … be used exclusively for activities that are essential to carrying out the necessary functions of government,” which “do not include … the special convenience of deducting membership dues from … [employees’] paychecks.”38 So too, when Michigan legislators banned teachers from paying union dues through the payroll system, Governor Snyder suggested that the law would ensure that “state public school resources be devoted to the education of our children.”39 Unsurprisingly, the Michigan Chamber of Commerce “strongly” supported this bill, arguing that “in these challenging economic times, those responsible for expending government resources must be ever more vigilant that monies are being directed for the public good…. Since the monitoring and collection of union dues requires financial resources, it should be the obligation of the union to undertake this activity and not look to taxpayers to ensure the collection of dues.”40
But electronic payroll deductions are essentially costless. Michigan’s own Senate Fiscal Agency concluded that this bill “would have no fiscal impact on the state.”41 The Michigan House of Representatives’ legislative analysis of the bill reports that even in small school districts, “the bill would have no significant fiscal impact” because “payroll deduction for union dues … is largely automated, so there is very little work districts must go through on a regular basis.”42 Indeed, in every state where the issue has been addressed by fiscal authorities, the conclusion has been the same: there is no identifiable cost to electronic payroll deductions.43 The ultimate hollowness of cost-saving arguments was driven home in Kansas, where the legislature debated a 2015 proposal to ban all union dues deductions—for political or any other purpose—through the public payroll system. At the time, the Kansas Organization of State Employees was paying the state 6.5 cents per employee per month to cover the cost of processing dues. Nevertheless, the Chamber of Commerce and NFIB argued that, at a time of budget constraints, the government couldn’t continue providing this service.44
Finally, in at least two states, union opponents have gone so far as to seek to block unions from collecting dues even outside the payroll system. Traditionally, where there is no agreement for dues to be contributed by payroll deduction, unions ask members to provide voluntary authorization for regular monthly dues to be paid from their individual bank accounts or credit cards; this avoids wasting inordinate staff time collecting monthly checks from each member. But even these actions have come under attack. When Alabama adopted a ban on payroll deduction of dues for political activities, the National Right to Work Committee celebrated the law for finally ensuring that “teacher unions must collect their own dues.”45 But Alabama officials apparently intended something even more sweeping. Two months after the bill passed, the state announced that union representatives were prohibited from visiting community college campuses in order to sign members up for bank drafts so that they could make their dues contributions in the easiest manner. The state’s Department of Postsecondary Education issued a memo to all community college presidents instructing them to prohibit union representatives from coming to campus “for the purpose of signing up its members for bank drafts to pay Alabama Education Association dues.”46 Since Alabama is a right-to-work state, all dues are strictly voluntary. The state was thus engaged in extensive efforts to block employees from voluntarily contributing to a union political fund out of their own bank accounts. This has nothing to do with safeguarding employee rights or saving the state money; the only purpose is to silence the voice of organized workers.
Muzzling the Political Opponents of a Corporate Economic Agenda
If paycheck protection laws do not grant employees new rights to control whether money taken out of their paychecks is used for political purposes, what are such proposals truly aimed at?
In part, the bills represent a political agenda—particularly for those who may view unions as, in the words of the columnist George Will, “transmission belts conveying money to the Democratic Party.”47 The conservative strategist Grover Norquist has promoted restrictions on union dues payments as a strategy to “crush labor unions as a political entity.”48 The Missouri house speaker Tim Jones echoed this sentiment in promoting his state’s paycheck protection bill, noting that “money is extremely important to the labor unions” and stressing that “Democrats in this state rely on that money.”49
But if Republican operatives see paycheck protection as an opportunity to defund Democrats, what motivates the corporate lobbies to devote so much time, money, and effort to promoting these laws? In 1998, when California debated Proposition 226, the Restaurant Association contributed $250,000 to support that effort. In a confidential memorandum to its members, the state association explained its rationale. The organization’s director did not mention anything about workers’ rights, state budgets, or tax increases caused by overpaid public employees. Instead, he explained that
the Association took this action because restaurant owners and operators in California have been under attack for years by labor union officials, most notably when unions sponsored Proposition 210 that added $1.50 to the minimum wage. These hikes have cost restaurants hundreds of millions of dollars since 1995…. Union leaders have … maintained this offensive by proposing this year further minimum wage hikes of 75-cents to a dollar…. Union officials are also sponsoring numerous other policies that would increase costs for and reduce jobs in restaurants: increased unemployment compensation, increased workers’ comp. benefits, mandatory benefits for part-time employees, and imposition of the eight-hour overtime rule, among others…. Support for Proposition 226 by the California Restaurant Association is an appropriate, focused response to these attacks by labor unions.50
Similarly, the California chapter of NFIB rallied its members to support Proposition 226 by insisting, “Your business is under siege. The union bosses demand? Minimum-wage increase, mandated health insurance, opposition to legal reform.”51
As detailed throughout this book, the most important advocates of paycheck protection—ALEC, the Chamber of Commerce, NFIB, Americans for Prosperity, and allied corporate lobbies—are seeking to enact a sweeping economic agenda, including opposition to minimum wage, sick leave, unemployment insurance and the right to sue over job description, privatizing Social Security, expanding the use of guest workers and youth labor, cutting taxes for the rich, and adopting more NAFTA-style treaties making it easier to ship jobs abroad.
None of these is a union issue per se. None of them have to do with labor law, union governance, union dues, or the terms of collective bargaining agreements. Yet on all these issues, unions serve as the primary obstacle that stands in opposition to the corporate vision of economic reform.
It is a staple of both Republican and corporate rhetoric to depict attacks on unions as efforts to protect hard-working nonunion taxpayers in the private sector against the abuses of public employees. It appears, however, that the central goal of attacks on unions is not to help nonunion workers but just the opposite: to prevent labor unions from helping them—either by assisting them in organizing their own unions or by advocating for minimum wage and similar policies that would raise their standard of living.52
The most sweeping of all assaults on union dues came in the form of a lawsuit brought to the U.S. Supreme Court by a conservative legal institute supported by the Kochs and allied far-right foundations.53 The Mackinac Center, Cato Institute, and National Right to Work Foundation all filed briefs in the case, and both the Chamber of Commerce and NFIB issued declarations of support.54 The death of Justice Antonin Scalia left the Court in a four-to-four deadlock, which led it to drop the case; however, the antiunion claims articulated in this case are likely to be revisited in future litigation. The lawsuit urged by far the broadest possible definition of “political activities,” arguing that all activities of public-sector unions—including negotiating wages and benefits—are inherently political. On this basis, the plaintiffs argued that all public employee union dues payments—in every state—must be subject to the same restrictions as dues earmarked for political purposes. The result would be to abolish fair-share dues for all public employees in the country. Yet again, the corporate lobbies’ primary concern appeared to be not anything that might occur in the unionized public sector but the potential impact in the nonunion private sector. The national NFIB’s blog post on the case noted that “this case is significant for small business owners … because … if unions are dealt a blow in the public sector, private sector businesses might see decreased pressure from pro-labor forces on issues ranging from the minimum wage to paid sick leave and other employee benefits.”55
This, then, finally points to the end goal driving paycheck protection legislation and clarifies how much is at stake if labor’s voice is effectively excluded from political debates. The result of unchecked corporate political power would be further dismantling of the legal and institutional protections that workers still rely on. If the corporate lobbies succeed in eliminating the labor movement as a meaningful political force, the political inequality described by Gillens may appear tame by comparison with what comes next. And those who suffer the harshest penalty under such a system would not be union members, but the vast nonunion workforce whose rights and livelihoods are dependent on state law.
Conclusion
POPULIST PUSHBACK AND THE SHRINKING OF DEMOCRACY
The task of deciphering the legislative agenda of the nation’s largest corporate lobbies poses a daunting challenge. Every year, these organizations promote hundreds of bills, covering all fifty states and a wide range of issues. Furthermore, the cast of characters is constantly in flux; different issues attract shifting coalitions of allies, and the corporate lobbies themselves do not always agree with one another. Despite these challenges, it is possible, in surveying the field as a whole, to identify the broad outlines of a coherent program.
First, it is important to emphasize what the corporate agenda is not. For starters, it is not about standing up to protect hard-working taxpayers in the non-union private sector. The same lobbies that are leading the charge against public employee unions are also hard at work trying to roll back minimum-wage, prevailing-wage, and living-wage laws; to eliminate entitlements to overtime or sick leave; to scale back regulation of occupational safety; to make it harder for employees to sue over race or sex discrimination or even to recover back wages they are legally owed; and to replace adult employees with teenagers and guest workers. All these initiatives affect primarily nonunion, private-sector employees, on whose behalf corporate lobbyists’ claim to be acting. Indeed, it’s difficult to identify a single piece of corporate-backed legislation that would strengthen, rather than undermine, the wages, working conditions, legal protections, or bargaining power of either organized or unorganized employees.1
The corporate agenda is also not about responding to budget crises. The lobbies’ response to fiscal shortfalls has not been to plug budget holes urgently, in whatever manner possible, and restore services as revenues allow. Rather, it has been to cut public services beyond the level required by revenue shortfalls; to exacerbate such shortfalls by enacting new tax cuts for the privileged; and to lock in drastic cuts as the new high-water mark of public services, forswearing the restoration of essential services even after economic performance and tax revenues improve.
Nor is the corporate agenda simply a reasoned platform for economic growth. This book has examined many specific policies and found them unsupported by economic evidence; the same is true for the agenda as a whole. ALEC publishes an annual report ranking the fifty states on what it claims are the most essential policies for producing rapid growth. Five years into its rankings, however, an independent analysis found that the states that most fully embraced ALEC policies actually enjoyed significantly lower growth rates—in both employment and income—than those ALEC deems politically incorrect.2 Minnesota—a state that ALEC deems the third-worst policy regime in the country—was crowned by CNBC as the best state for business in 2015.3 Any one of these policies may of course be subject to debate, but it is clear that the broad platform put forth by ALEC, AFP, and the Chamber is not the result of disinterested economic analysis; more often than not, it ignores or contradicts the bulk of economic evidence.
Finally, the corporate agenda is not a response to a cycle of corruption in which public employee unions donate generously to elect favored politicians, are rewarded with sweetheart contracts, and then use the dues money from those contracts to keep favored politicians in office. There is no correlation between the existence of public employee unions and the size of state budget deficits. Furthermore, the corporate attack on the public sector—both employee compensation and the level of services provided—has been vigorously pursued even in states where public employees are unorganized. Thus, the logic of this agenda cannot be explained as an effort to liberate taxpayers from the budget-busting power of government unions.
The arguments most commonly used as justifications for corporate political activism, it turns out, are entirely misleading. None of them can explain the pattern of business-backed legislation.
What Pattern?
When one brings all its components together, it is apparent that the corporate agenda is rife with contradictions. For example, ALEC’s model legislation opposing minimum-wage increases argues that “increasing starting wages lures high school students into the full-time work force, resulting in an increase in high school drop-out rates,” and therefore that the minimum wage should be kept low in order to prevent students from working more and studying less.4 Yet in Michigan, Wisconsin, and Maine, ALEC and other business lobbies worked to lift restrictions on the number of hours high school students are permitted to work during the school week. The ALEC-affiliated Restaurant Association argued that student work hours should be expanded because “employment teaches teenagers [valuable] skills such as … responsibility, problem-solving, and customer service.”5
Even some of the principles that seem closest to genuine conservative ideology turn out to be mere conveniences. This is particularly true regarding the doctrine of local control. ALEC’s Founding Philosophy and Principles Act demands that all high school students be taught the importance of “federalism, government as close to the people as possible.”6 Indeed, ALEC’s State Sovereignty through Local Coordination Act requires local governments to do everything possible—including taking state or federal authorities to court—in order to guarantee that local ordinances cannot be overridden by state or federal statute. But there’s a catch: the law applies only when “a city, town, [or] county … has laws … that are less restrictive than a federal or state regulation.”7 If a city has lower environmental or labor standards, these must be upheld at all costs; if a city has higher standards, however, these must be voided. Indeed, ALEC has been at the forefront of efforts to prohibit local governments from establishing labor, environmental, or consumer-protection standards higher than the state’s.
Corporate contortions around the principle of local rule can sometimes be dizzying. In Kentucky, the Chamber of Commerce has suggested that local governments have the legal right to adopt their own right-to-work laws but not to raise the minimum wage.8 Similarly, ALEC has promoted legislation in multiple states that bans localities from using project labor agreements for public construction; but when California mandated that cities seeking state construction funds retain the option of PLAs—not requiring that they be used but simply that the possibility remain on the table—the ALEC-affiliated Associated Builders and Contractors denounced the measure as a potentially unconstitutional “interfer[ence] with local control.”9
Such contradictions are so glaring and numerous that they seem to indicate rampant hypocrisy or the absence of any deeply held belief. In fact, they throw into sharp relief the unity of interests and goals underlying the corporate lobbies’ agenda—the coherence and logic that reconcile seemingly contradictory positions. All of them aim, most fundamentally, at shifting the balance of power between the economic elite and the rest of the country toward even greater inequality. This means weakening or eliminating whatever legal or institutional mechanisms enable working people to exercise control over their terms of employment. At the same time, it means efforts to maximize American companies’ ability to transfer jobs to the world’s lowest-wage and most politically repressive countries, while permitting immobile service industries to import “guest workers” from those same countries. Combined, the catalog of corporate-backed bills amounts to a formula not only for decreasing American workers’ wage standards but also for structurally undermining nonprofessional workers’ ability to ever improve their lot.
Economic Decline, Combustible Politics, and Luxury Survival
The success of the corporate lobbies has helped bring the United States to a troubling point. In the bottom two-thirds of the labor market—where jobs do not require a college degree—things have been slowly but steadily worsening for forty years. In the four years following the official start of the post-2008 recovery, real incomes fell for 80 percent of Americans.10 And few see a path to improvement—only 14 percent of the public believes the current generation of children will be better off than their parents.11
The problem has become too big to ignore. In recent years, an increasing number of mainstream voices have warned that America’s current economic trajectory is unsustainable. In 2014, Standard & Poor’s issued a report warning that the country’s “extreme income inequality” has created “a drag on long-run economic growth.”12 Most ominously, scientists using a NASA-funded model projected that unsustainable demands on natural resources, combined with “the economic stratification of society into Elites and Masses” could lead to a widespread collapse of civilization. The study modeled the history of advanced societies that have collapsed over the past five thousand years and concluded that in each case, dissolution followed the onset of extreme inequality “closely reflecting the reality of the world today.”13
A sense of foreboding has entered America’s political culture as well, manifesting itself in some unexpected places. In 2012, Wyoming Republicans introduced—and nearly passed—a bill creating a task force charged with developing a plan for how the state might cope with a complete collapse of federal government authority. One of the bill’s sponsors explained that with wealthy Americans leaving the country and global confidence in the dollar waning, there is a real possibility that the currency could suddenly become useless.14
Even among investors, there are growing signs of concern that inequality has become so extreme that it threatens not merely recession but a broader social unraveling. The New York Times published a column by the longtime CEO of Young & Rubicam declaring that “we are creating a caste system from which it’s almost impossible to escape.”15 Likewise, private-equity billionaire John Paul Tudor warns that the gap between the wealthy and the rest of the country “cannot and will not persist,” and a former Wall Street executive worries that “the real danger” of unchecked inequality is “this little thing called the French Revolution.”16
These warnings are particularly striking, as they come from those who presumably have the most sophisticated understanding of the market. Predictably, the rich have plans for dealing with this crisis that do not involve making the economy more equal. During a packed session at the World Economic Forum’s annual gathering in Davos, Switzerland, in January 2015, a former financial executive reported that “I know hedge fund managers all over the world who are buying airstrips and farms in places like New Zealand because they think they need a getaway.”17
For those who can’t afford their own island, several companies now offer high-end underground condominiums—located in former missile silos. Luxury Survival Condo offers units ranging from $1.5 to $4.5 million in a silo designed to serve as a community of royal refugees, complete with swimming pool, dog park, and a five-year supply of food. In addition to providing protection from natural disasters or terrorist attacks, the company explains that its clientele includes “people who are worried about a global economic collapse.”18 One of its competitors likewise lists “riots,” “economic collapse,” and “widespread anarchy” among the threats facing potential buyers; in response, it offers luxury bunkers as “the ultimate life assurance solution for high net worth families.”19
But we are not doomed. The policies that helped create our current situation can be democratically reversed.
Populist Pushback
While corporate power may be more impressive than ever, there is one key battle that the country’s business elites have failed to win: they have not been able to convince the voting public that their platform makes sense. On the contrary, polling shows that the public is deeply suspicious of the corporate project and, on specific issues, is often in sharp disagreement. Eighty percent of Americans—including 72 percent of Republicans—believe that the Supreme Court’s Citizens United decision was a mistake.20 In the summer of 2015, likely voters ranked the disproportionate political influence of corporations and the wealthy as their single most urgent concern.21 More than 60 percent of Americans believe that “the economic system in this country unfairly favors powerful interests.” Even during the years of recovery following the Great Recession, two-thirds of the public believed the government was helping the major banks, big corporations, and the wealthy while doing little or nothing for the middle class.22
The public’s view of what should be done to address these problems presents a dramatic challenge for the corporate lobbies. A majority of the country in 2015 favored capping the incomes of corporate executives, and two-thirds called for raising taxes on the very rich.23 More than two-thirds support eliminating the carried-interest loophole in order to tax hedge-fund managers at the same rates as everyone else.24
Nearly 70 percent of the country says the government should do more to reduce the gap between rich and poor.25 And the list of what people think the government should do must read like a nightmare script for the corporate lobbies. Nearly three-quarters of the country—including a majority of Republicans—supports immediately raising the minimum wage to $10.10.26 A strong majority wants to expand unemployment insurance for the long-term jobless.27 Eighty percent of voters believe employers should be required to provide a minimum number of paid sick days to all workers.28
There is also strong support for public services and social insurance. Eighty-four percent of the public supports making universal prekindergarten available to all children.29 Not only do nearly 90 percent of Americans want to protect Social Security and Medicare from any budget cuts, but three-quarters think we should consider increasing Social Security benefits.30 Nearly 80 percent believe that the federal government should ensure that everyone who wants to go to college can, and nearly 90 percent believe “the federal government should spend whatever is necessary to ensure that all children have really good public schools.”31
When asked about principles rather than specific programs, public opinion is diametrically opposed to that of economic elites. Policy prescriptions long since written off by elected officials are common sense to the American public. Just over half the country, for example, supports the view that “our government should redistribute wealth by heavy taxes on the rich,” and six in ten favor “national health insurance, which would be financed by tax money.”32 More than half believe “the federal government should provide jobs for everyone willing to work who cannot find a job in private employment,” and nearly 80 percent say the “minimum wage should be high enough so that no family with a full-time worker falls below the official poverty line.” More than two-thirds of the country supports the principle that the “government must see that no one is without food, clothing, or shelter,” and a majority believe the government should guarantee a “decent standard of living” for those unemployed.33
With the Tea Party’s failure to produce a strictly pro-corporate mass movement, and the revival of conservative populism in the Trump campaign, the corporate lobbies have effectively lost control of the conservative base. Voters choose candidates for a wide variety of reasons, including their positions on issues unrelated to economic policy. Partly for this reason, corporate-backed candidates have continued to win state legislative elections in impressive numbers. When given a chance to vote on specific policies, however—most commonly through ballot initiatives—even conservative voters have often broken with the corporate agenda.
In Florida, for example, the legislature asked voters in 2010 to lift a constitutional cap on the size of public school classes. While 65 percent of legislators supported the proposal, voters strongly rejected it.34 This vote took place during the Tea Party “wave” election of 2010, when Florida elected a very conservative governor and a Tea Party legislature. The public did not waiver in support of extremely conservative candidates, but on this issue they chose to undo the will of their chosen representatives. By rough estimate, at least two hundred thousand voters must have gone to the polls thinking something like, “I hate government, Democrats, taxes, and unions, but I want my kid in small classes.”
Similarly, nearly 65 percent of Idaho voters supported Mitt Romney for president in 2012, but by nearly the same margin they overturned a series of laws their legislators had adopted eliminating teacher tenure, instituting “merit” pay for teachers based on standardized test scores, and requiring online courses for high school students. Similar results were seen in deep-red South Dakota, where two-thirds of voters—including 45 percent of self-described conservatives—chose to overturn a 2012 law that eliminated tenure and instituted merit pay. Likewise, the Florida legislature in 2012 adopted a “taxpayer bill of rights”—strictly limiting future budget authority—by a two-to-one margin, but voters overwhelmingly rejected it. The same year, voters in Michigan rejected a constitutional amendment that would have required a supermajority for future tax increases, and they repealed the “emergency manager” law that let state appointees slash local government budgets and void union contracts.
The public’s progressive economic views have been manifested most clearly in the growing prevalence of ballot initiative campaigns aiming to increase wages and improve working conditions. From 2012 to2015, four states and thirty cities or counties voted to raise their minimum wage.35 A minimum of $15 per hour—until recently unthinkable—was adopted in 2015 first by the city of SeaTac, surrounding Seattle’s airport, then by Los Angeles, then for New York’s fast-food industry, and quickly gained momentum as a new standard of what low-wage workers deserve. Furthermore, while the highest wages were set in traditionally Democratic states, support for wage increases is strongly bipartisan. Thus, in 2014, voters in Arkansas, Nebraska, and South Dakota—all states where Republicans control all three branches of government—approved ballot initiatives to raise their states’ minimum wage.36 Following on the success of minimum-wage campaigns, community and labor groups began organizing to establish a right to paid sick leave. In 2006, San Francisco became the first city in the country to require employers to provide a minimum number of paid sick days. Gradually over the next five years, Washington, D.C., Seattle, and the state of Connecticut adopted similar statutes. Then, from 2013 to 2015, three more states and sixteen cities created a right to paid sick leave. In 2016, Arizonans voted both to raise their state’s minimum wage and to establish a right to paid sick leave.
These successes have emboldened labor and community groups to aim higher still—most immediately at creating a right to reasonable work schedules for the millions of Americans whose jobs require them to be “on call,” subject to just-in-time scheduling that makes it impossible to ensure child care, pursue education, or get a second job.37 In 2014, San Francisco created the country’s first scheduling ordinance; by the fall of 2015, efforts to promote similar laws were under way in Minneapolis and Massachusetts, where the Retail Association described the proposal as “one of the worst pieces of legislation ever written.”38
Repealing Democratic Rights
Having so far failed to win the public’s hearts and minds, the corporate lobbies have sought to protect their privilege by enacting laws that make it harder for populist sentiment to be translated into action. At the individual level, they have sought to limit the ability of aggrieved workers or consumers to challenge corporate actions through the means normally available to a democracy’s citizens. One of the distinguishing features of democratic societies is the right of ordinary citizens to seek judicial redress of illegal acts by the rich and powerful. Corporate-backed legislation, however, has served to create a system of increasingly unequal access to the courts.
In debates over wage-theft ordinances or other attempts to police corporate behavior, the business lobbies routinely oppose citizens’ legal rights of action on the grounds that their exercise would encourage an overly litigious society. The U.S. Chamber of Commerce complains, for instance, that since passage of the 1964 Civil Rights Act, “litigation in employment discrimination has exploded … resulting in increased costs associated with attorneys’ fees and employment investigations as employers must respond to each charge filed.”39 The Chamber’s ranking of state employment policies warns against allowing court enforcement of employee rights, noting that a state’s “litigation and enforcement environment relating to employment and labor issues” can negatively impact its economy. “There is a substantial body of economic evidence,” the Chamber insists, showing that “the propensity of employees … to engage in litigation … raises the costs to employers of conducting necessary worker separations,” and it cautions that “even the most well-intended regulations can have unintended consequences when they lead to … excessive enforcement.”40
It has become increasingly common for employees to be forced—as a condition of employment—to waive their constitutional right to sue over unlawful termination in favor of addressing all complaints to an internal, employer-dominated arbitration process.41 So too, employers increasingly demand that new hires sign noncompete agreements, barring them from working in similar jobs upon leaving their current firm. Such restrictive covenants have been demanded for an increasingly wide range of jobs, including gardeners, barbers, fast-food workers, and camp counselors.42 When a Massachusetts hairstylist fell out with his boss and left to work at a nearby salon, he was taken to court and ultimately forced to spend a year living on unemployment benefits, in constant danger of eviction, before being permitted to take another job in his field. “It was pretty lousy that you would take away someone’s livelihood like that,” he complained.43 In arguing against occupational license requirements, ALEC’s Economic Civil Rights Act insists that Americans have a fundamental “right to earn an honest living” and calls for a private right of legal action for any individual whose career is stymied by unnecessary licensing requirements.44 It appears, however, that this right does not apply when it conflicts with employers’ interests. Thus, in 2015, a trio of ALEC-affiliated Wisconsin state legislators introduced a bill—supported by the state Chamber of Commerce—to repeal the requirement that noncompete covenants be “reasonably necessary for the protection of the employer,” granting firms wider power to restrict their employees’ market freedom and legal rights.45
The corporate lobbies’ opposition to a private right of action in policing wage theft and other workplace rights is particularly striking, given their avid promotion of such a right in multiple policy arenas aimed at undermining workers’ bargaining leverage in the labor market. Under ALEC’s Economic Civil Rights Act, any individual has the right to sue—and recover attorneys’ fees—if a state or local government provides services that could be provided more cheaply by a private contractor, or if a state maintains licensing requirements that the individual believes are unnecessary.46 Similarly, the organization’s Right to Work Act creates a private right of action for employees who believe they have been unfairly required to share in the costs of negotiating their union contract; they are entitled to injunctive relief, damages, and attorneys’ fees.47 ALEC further urges that any taxpayer have the right to sue, including recovering costs and attorneys’ fees, if a government agency uses a Project Labor Agreement.48 If public employees’ union dues are paid through electronic payroll deductions, and any portion of these is used for political communication, ALEC demands that employees have a private right to sue for recovery of double damages (along with attorneys’ fees).49 Thus the corporate political agenda includes one-sided access to the courts, in which citizens are free to file suit to undermine labor standards but not to enforce them.
Most important, corporate lobbies have sought to create a system of selective democracy in the very process of lawmaking itself. From 2011 to 2015, twenty-two states established new laws making it more difficult for citizens to vote.50 Typically, these laws target lower-income residents; in 2016 a primary election analysis found that Democratic turnout was significantly hampered in the states that adopted such laws.51 Even further, states are explicitly restricting citizens’ ability to vote for policies opposed by corporate interests. In several policy areas, corporate legislation creates one-way doors that allow citizens to vote only for one type of policy outcome. So-called parent trigger laws, for example, typically allow families to vote to convert a public school into a charter school but not the reverse. If, after several years, parents conclude the decision was a mistake, they have no right to vote to convert the charter back into a traditional public school. More commonly, corporate advocates promote state laws that prohibit towns or counties from voting to adopt progressive statutes.
At the simplest level, corporate advocates have sought to restrict citizens’ ability to set tax policy. ALEC’s Super-Majority Act argues that “the ability to raise taxes … should be made as politically difficult as possible.”52 On the basis of this model, seven states now require a supermajority in both chambers of the legislature in order to raise taxes or establish new taxes.53 The NFIB has issued a call for states not only to adopt such restrictions but also to prohibit localities within the state from raising their own taxes.54 So too, corporate-backed legislators have moved to suspend democratic rule in cities deemed fiscally irresponsible. In Michigan, such a process was imposed over the explicit objection of voters. Legislators approved a 2011 law empowering the governor to appoint “emergency financial managers” for cities in fiscal crisis, with the appointees’ authority superseding that of all elected officials. In November 2012, this law was overturned by a popular referendum. The next month, however, legislators dismissed the voters’ will and adopted a slightly revised version of the bill, reinstating the power of emergency managers; this time, they added a modest appropriation so that, under Michigan law, the act could not be invalidated by referendum.55
Above all, the corporate lobbies have sought to shrink the scope of democracy by denying citizens in urban areas the right to vote on establishing local economic standards. Corporate power is greatest at the level of state legislatures. As noted earlier, few people know the names of their legislative candidates, much less what they do. Thus, modest sums of money go a long way in swaying elections. Because every state has cities within it that are more progressive than the state as a whole, local government has become a prime location of pushback against the corporate agenda. As an ALEC representative explained in 2014, “The biggest threat comes from the local level. So … one solution that ALEC has passed is state legislation that preempts the polities within the state from raising the minimum wage higher than the state level.”56 At ALEC’s 2014 legislative conference, one avid member explained that local school boards and city councils may take away liberties even faster than the federal government. “We need to stomp out local control,” Utah senator Howard Stephenson declared.57 In this spirit, ALEC, the Chamber, and allied groups have worked everywhere to block the authority of city councils or municipal referenda to improve workers’ rights.
In 2011, Indiana prohibited any of its cities or counties from voting for a minimum wage higher than the state’s own—which is itself no higher than the federal minimum—and Wisconsin made it illegal for localities to establish a right to paid sick leave. By the end of 2015, eight more states had prohibited minimum-wage increases, and twelve had abolished the local right to vote for paid sick leave (figure C.1). These laws have attracted some of the most vociferous corporate lobbying. In Florida, for instance, the Chamber of Commerce was joined by the Manufacturers Association, the Restaurant Association, Darden Restaurants, and the Disney Corporation in helping pass a bill that bans both minimum-wage laws and any right to paid or unpaid sick leave.58
Preemption has become a favorite tool for blocking a wide range of local ordinances. In Fayetteville, Arkansas, the city council in 2014 adopted an ordinance—opposed by the local Chamber of Commerce—that banned employment discrimination on the basis of sexual identity or orientation. The following spring, Little Rock followed suit. In response, Arkansas’s legislature in 2015 adopted a statute prohibiting any locality from establishing antidiscrimination standards stricter than the state’s own and retroactively invalidating those set by Fayetteville and Little Rock.59 In Dearborn, Michigan, the city council recommended budget cuts that included a significant reduction in the number of police and firefighters. Because a previous city ordinance had mandated minimum staffing levels for protective services, the budget cuts required voter approval—which was not forthcoming.60 To ensure other cities would not face similar constraints, state legislators adopted a statute making it illegal for cities to establish minimum staffing levels for police or fire service.61
FIGURE C.1. State laws adopted 2011–15 preempting local minimum wage or sick leave ordinances. (Dark preempts minimum wage only; light preempts sick leave only; striped preempts both.)
Over time, states have enacted increasingly broad preemption statutes, constricting local democracy even further. The Michigan Chamber of Commerce declared in 2015 that “mandatory paid leave initiatives are sweeping the country,” and warned that “we need to get ahead of this issue.”62 That year, the legislature adopted a bill labeled the “Death Star” by its opponents—prohibiting cities or counties from adopting any regulation governing wages, benefits, paid or unpaid leave, scheduling and work hours, or remedies for wage theft. Virtually the entire state business community—including the Chamber, Manufacturers Association, NFIB, Retailers Association, Restaurant Association, Bankers Association, Institute of Laundering and Dry Cleaning, Homebuilders Association, Grocers Association, and Associated Builders and Contractors—united in a successful effort to enact the bill.63 So too, Arizona’s 2013 omnibus preemption bill even prohibits establishing a right to meal breaks or rest periods for employees.64
In some places, there is literally a race between local activists seeking to institute wage increases and corporate lobbyists working to outlaw them. In 2015, Missouri legislators voted to preempt local wage or benefit standards, prohibiting any ordinance not already in place by August 28 of that year. City councillors in St. Louis and Kansas City raced to implement minimum-wage increases before the deadline. St. Louis made it; Kansas City did not.65
The corporate lobbies are thus engaged in an effort not only to reshape the economy but also to reshape democracy. Were a state to adopt the entire package of corporate-backed legislation, it would create a polity in which citizens can vote to prohibit the use of PLAs but not to require that they remain an option. Local residents could vote to turn a public school into a charter school or to undermine unions through local right-to-work ordinances but not to raise the minimum wage or establish a process to recover stolen wages. Individuals could sue for being made to pay union dues but not for being unjustly terminated. And legislators could vote to establish new tax breaks with a simple majority but would need a two-thirds vote to fund universal preschool. With each such bill that is adopted, corporate advocates are constructing a system in which the ability to address economic inequality through democratic means is increasingly restricted.
This, then, is the legislative agenda of the one percent—a concerted, coordinated, well-funded attack by some of the richest individuals and most powerful corporations in the country. Its aims are to concentrate an ever-larger share of income and wealth in the hands of the most privileged, eliminate institutions that give working people leverage in the labor market, defund public services, lower expectations of what workers should be able to demand from their employers and citizens from their government, and shrink the reach of our democracy in order to lock in place unpopular policies and forestall a populist backlash.
The recent success of the corporate lobbies is both impressive and daunting. Yet the issue is far from decided. Public opinion remains sharply opposed to much of the corporate agenda, and the country remains a democracy. Furthermore, labor and community activists continue to build on the momentum of fast-food strikes and campaigns for a higher minimum wage and sick leave. Each victory not only encourages voters in other jurisdictions to demand similar rights but also spurs organizers to continue testing the limits of what is politically possible.
When the Massachusetts fair-scheduling proposal was introduced, the president of the state’s Retail Association accused labor and community activists of “piling on.” After the state had voted in 2014 to raise its minimum wage and establish a right to paid sick leave, and now facing potential restrictions on on-call scheduling, he demanded to know “what the hell is next?”66 Unfortunately for him, activists have a long list of proposals that are striking both for the scope of their ambition and for how deeply they resonate with the public’s view of economic justice. In April 2016, San Francisco became the first city in the nation to establish a right to six weeks’ paid leave for new parents.67 At the state level, the Service Employees International Union in California is working on an initiative that would establish a right to retirement security—requiring private employers to contribute to a public-option pension plan.68 Others are advocating a proposal to undo at-will employment—ensuring that employees can be fired only for just cause, whether poor job performance or a firm’s financial need.69 While Montana is currently the only state in the country with such a law, the principle seems so commonsense that many Americans mistakenly believe that it’s already on the books nationwide. When a just-cause initiative was proposed in Colorado in 2008, it sufficiently scared the Chamber of Commerce and other business organizations that they contributed $3 million to other labor-backed initiative campaigns in exchange for having this measure withdrawn.70 Finally, a coalition of environmental and community organizations in Colorado began organizing for a “community rights amendment” to that state’s constitution, which would invalidate the full complement of preemption measures, guaranteeing the right of localities to establish their own environmental and labor standards.71
The most dramatic feature of the 2016 election cycle was the unexpected upsurge of populist anger, captured by Donald Trump on the right and Bernie Sanders on the left. Although supporters insisted that their candidacies represented a new political model, it is important to recognize the degree to which both Trump and Sanders were sui generis. Trump’s wealth and media personality make him virtually unique. It is similarly difficult to imagine many others following Sanders’s path. Here was a candidate who, having defended the same positions for forty years, emanated personal integrity, and whose political career was built on representing a state with a population of fewer than one million, where personal relationships count for much more—and campaign contributions for much less—than in most places.
It is telling that so few senators endorsed either candidate. The obstacle was not simply the candidates’ politics; more important, it was virtually impossible for even progressive Democrats to risk alienating the entire donor class, as Sanders did. As a result, Sanders, like Trump, seemed to have very limited coattails. Even though Sanders had enviable polling numbers for his campaign, few candidates lined up to adopt his platform. One of the most important challenges to the Democratic Party posed by Sanders was his ability to match the Clinton campaign’s fund-raising, which relied heavily on big-money donors, throughout the primary season. Yet here, too, it is unclear whether candidates for Congress—much less state legislatures—could generate sufficient excitement to replicate Sanders’s small-donation campaign-finance model rather than relying on elite backers.
Both political parties are defined centrally by a contradiction between their donors and their base. For the Democrats, this has historically meant a tension between big-money backers in the financial, technology, and entertainment industries, and the party’s grassroots, particularly the labor movement. In some ways, the demographic dynamics described by Dylan Loewe might have given hope to neoliberal Democrats that they could resolve this tension by reducing their dependence on labor. As unions shrink, the party might reinvent itself as a coalition of demographic groups, bringing together women, Latinos, African Americans, the LGBT community, young people, and urban liberals devoted to an ethos of multicultural inclusion. By mobilizing voters around identity politics rather than class, the Democrats might create an activist base that is less at odds with donors than the labor movement is.
The Sanders campaign, however, demonstrated the impossibility of transcending the party’s internal class conflict. Sanders repeatedly pushed Clinton to the left on taxes, trade, health care, and wages. Furthermore, the Black Lives Matter movement made poverty and inequality an inseparable part of the agenda of the country’s most dynamic identity-based civil rights movement. Finally, although both parties’ elites may have hoped that Latino voters’ loyalty could be won simply through humane immigration policies, polling data show that education, health care, jobs, and the economy are all more important than immigration for Latino voters.72 All of these forces make it difficult to imagine a successful Democratic Party that does not place economic inequality at the center of its agenda. But what form that shift may take, in the aftermath of the Sanders campaign, remains unclear.
For the GOP no less than for the Democrats, 2016 signaled the limits of neo-liberal politics; the Trump campaign was as much a rejection of traditional corporate Republicans—from Jeb Bush to Paul Ryan—as of Hillary Clinton. This is not to say that traditional corporate-backed candidates can no longer win elections—the house and senate are full of them, and it is certainly possible that Republicans will again choose a traditional corporate candidate as their presidential nominee. But this cannot be the GOP’s long-term strategy; it is no longer possible for either party to ignore the clamoring anger produced by economic decline.
At the start of 2017, the GOP enjoys an almost unprecedented degree of political dominance. Republicans control all three branches of the federal government and most of the states, having benefited from a net increase of over nine hundred state legislative seats since 2010. Indeed, corporate success in the states has helped produce increased influence at the federal level. The corporate-funded RedMap project enabled the GOP to redraw the boundaries of congressional districts to such great effect that in 2012 the party won a 33-seat majority in the U.S. House of Representatives even though more Americans voted for Democratic than for Republican candidates.73 Likewise, corporate advocates are working to harness their influence in state legislatures to amend the U.S. Constitution in order to permanently restrict federal spending.
In Washington, both Senate Majority Leader Mitch McConnell and House Speaker Paul Ryan are longtime corporate advocates and repeat attendees at the Koch brothers’ donor summit. At the 2014 event, McConnell complained aloud about Democrats’ efforts to raise the minimum wage and extend unemployment insurance, and he promised to dismantle corporate regulations.74 On the other side of the Capitol, Ryan, in 2016, embodied the corporate GOP’s alternative to Trump, promoting free trade despite the opposition of his party’s nominee. Addressing the Koch network that summer, Ryan vowed that house Republicans remained dedicated to the corporate agenda, regardless of who occupied the White House.75 Even setting aside differences on trade and immigration, the Trump administration and congressional Republican leaders are in accord on the vast majority of the agenda described in this book, creating a unique opportunity for corporate lobbyists to advance in Washington the same vision they have pursued in the states.
If the country’s economic decline continues, however, the populist sentiments that Sanders and Trump channeled are sure to return in even more urgent form. The corporate lobbies have proved adept at adapting to changing circumstances and new challenges, working by trial and error to hone successful strategies. But if the Sanders campaign proved anything, it is that a type of economic progressivism long thought passé can reemerge under new conditions. Among many unanticipated developments, in January 2016, 54 percent of registered voters agreed that “a political revolution might be necessary to redistribute money from the wealthiest Americans to the middle class.”76
There is no way to know how this story will end. Politics remains forever contingent, never settled. The struggle between public interest and private power will continue to play out in cities and states across the country; even with the heightened influence of money in the era of Citizens United, the power of popular conviction should not be underestimated. Economic decline for the many has fueled widespread discontent. In 2015, the Republican pollster Frank Luntz warned of an electorate characterized by widespread anger: “There’s something happening out there that is profound…. We are in a dangerous political environment.”77 The direction this anger takes—toward progressive change, reactionary nationalism, or depressed resignation—will likely determine the country’s future for many years to come. It is my hope that this book can shed some light on the political terrain we must navigate to chart a path from helplessness and despair to mobilization and hope.
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