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INTRODUCTION
We must define the nature and scope of this struggle, or else it will define us.
—President Barack Obama, May 23, 2013
America must move off a permanent war footing.
—President Barack Obama, January 28, 2014
I came upon the half-destroyed truck atop a highway overpass outside Fallujah, the cab shot to hell, the trailer bloodstained and propped up at a crazy angle on its blown tires. On the highway below a great black burn scarred the concrete and over it a rust-red slash, the soot and blood marking the spot where, earlier that day in October 2003, the insurgents had used a cheap remote control to ignite barrels of concealed explosives just as the U.S. armored patrol rumbled by, killing one paratrooper, wounding several. Insurgents, hidden in houses nearby, followed with bursts from their AK-47s.
The Americans promptly dismounted and with their M16s and M4s began pouring lead into everything they could see, starting with the truck that happened to be passing on the highway above, eviscerating the unfortunate driver, and then fired into the houses. How many Iraqis had the troops killed and wounded? The more the better, as far as insurgent leaders were concerned. “The point is to get the Americans to fire back,” the commanding general of the 82nd Airborne told me the next day, “and hopefully the bad guys’ll get some Iraqi casualties out of that and they can publicize that.” By week’s end scores of family and close friends of those killed and wounded would join the insurgents, for honor demanded they kill Americans to wipe away family shame.
American firepower plus Iraqi deaths equals more insurgents: an axiom in the strategy of provocation. Provoke your enemy to kill civilians and thereby call to battle the sleeping population. You have no army? Use the aggression of the occupiers to help raise one of your own. In Iraq, insurgents have used that strategy to grow and prosper, recognizing the characteristic American quickness to react with overwhelming firepower as their best friend. Across continents, al Qaeda used it as well, blowing up towers in New York to create an indelible recruiting poster for the worldwide cause while provoking self-defeating responses. Lure the Americans into Afghanistan, where they’ll sink into the quagmire that had trapped their superpower rival two decades before.
Such was Osama bin Laden’s strategy. Could he have dared dream that the Americans would prove so cooperative as to invade Iraq as well? Like a celestial slot machine daily pouring forth its golden bounty, the September 11 attacks had led the administration of President George W. Bush not only to an assault on Afghanistan but, scarcely a year later, to a wonderfully telegenic invasion of a major Muslim country. To an attack by a small insurgent group that called for Muslims to rise up and throw off American oppression, the United States had responded by dispatching 150,000 Americans to oppress Muslims. Now the tiny Islamic fringe movement could point to television screens as American tanks rumbled down the streets of an Arab capital, as American soldiers rousted Muslims from their beds, threw them to the ground, placed unclean boots on their backs: as they stripped them and tortured them at the notorious Abu Ghraib prison, as they had hooded them and forced them to their knees at Guantánamo.
Abu Ghraib did for the Iraqi insurgents what Guantánamo had done for al Qaeda, embodying in powerful images their arguments about who Americans were, what they did to Muslims, why they must be defeated. A dozen years later the Islamic State, malign stepchild of that insurgency, carries the argument forward with its signature image: a young American in orange kneeling in the dust in a desolate landscape, a knife held to his throat by a masked figure in black who declaims into the camera until the moment when the music rises and he brings his knife into play . . . To Western audiences the scene says barbarism, savagery, terror. To many young Muslims it says oppression, torture, hypocrisy, the orange jumpsuit calling to mind other prisoners, shackled, blindfolded, ear-muffed, kneeling under the merciless tropical sun. Contrary to the American president who insists that Guantánamo is “not who we are,” to these viewers Guantánamo is precisely who we are because it is what we have done: Imprison Muslims and hold them indefinitely without trial. Invade and occupy Muslim countries. Torture prisoners. Assassinate with drones.
. . . . .
As you read these words, the United States will have been at war for at least fourteen years, making the “war on terror” by far the longest in the country’s history. The war began the week after the attacks of September 11, 2001, when Congress passed, and President Bush signed, the Authorization for Use of Military Force. There is no telling when it might end. Though President Barack Obama has withdrawn most American troops from the shooting wars in Iraq and Afghanistan and in his second term has repeatedly warned against the perils of “perpetual war,” he has shown himself no more able than his predecessor to take the country off what he criticizes as its “permanent war footing.” For all his power, in his repeated calls to end the war the president increasingly appears to be a man fighting a stronger force. He warns, he warns again. Little changes. Laocoön struggles in the coils of the serpent.
What is that stronger force? Is it terrorism or the malign political currents still churning in its wake? Since the September 11 attacks only a handful of Americans have died at the hands of Islamic terrorists—twenty-four in 2014, fewer than were killed that year by lightning—and yet the war on terror has embedded itself deeply in our psyches and in our politics. The war on terror has taken on a life of its own, nourished by the politics of fear and nourishing in its turn powerful institutions of national security. United States’ military spending, already greater than that of the next ten countries combined, nearly doubled. Its intelligence budget—so far as we know—more than doubled.
On the ground it has been a strange war, a mix of real and virtual, carried on partly in the glaring light by American warplanes and soldiers and partly in the darkness by special operators and unmanned aerial vehicles, or drones. Even as U.S. troops began to leave behind the hot wars in Iraq and Afghanistan, in Pakistan, Yemen, and Somalia, U.S. drones were killing thousands, some of them al Qaeda leaders but many more low-level militants in organizations that did not yet exist on September 11. This so-called third war—after Afghanistan and Iraq—has now given way to a fourth, the war on the Islamic State, which President Obama vowed in September 2014 “to degrade and ultimately destroy.” In the cause of “taking out terrorists who threaten us, while supporting partners on the front lines”—a strategy, the president insisted, that “we have successfully pursued in Yemen and Somalia for years”—the United States sent thousands of troops back to Iraq and launched thousands of air strikes in Iraq and Syria. Months later, he had to hastily withdraw American security forces from Yemen as this particular “partner on the front lines” collapsed amid sectarian warfare.
After the attacks of September 11 the United States faced a global terrorist organization with thousands of trained fighters, a network of regional affiliate groups, and an innovative program of Internet-based propaganda and recruitment. After fourteen years of war the United States finds itself facing not one such organization but two, and the second the United States itself did much to create. The Islamic State, which governs a territory the size of the United Kingdom and a population greater than that of New Zealand, is a direct descendant of al Qaeda in Iraq, which itself was born of the Iraq War, a war of choice launched by President Bush that helped unleash a historic wave of destruction, instability, and sectarian fighting that has upended the traditional American-sustained order in the Middle East. President Obama’s decision a decade later to bomb the Islamic State in order to “degrade and ultimately destroy” it has dramatically helped its recruiting, hastening a vast flow of foreign fighters into its ranks.
Also driving recruiting, as we are reminded each time we see an Islamic State prisoner kneeling in his orange jumpsuit, is the persistence of immensely damaging policies on detention and interrogation that hark back to the early days of the Bush administration. Despite President Obama’s vow to close it, Guantánamo remains open with nearly a hundred detainees, and each new terrorist attempt within the United States brings with it loud calls for the suspect to be “given a one-way ticket to Guantanamo” and subjected there to what we have learned to call, politely, “enhanced interrogation techniques.” Each new attack—and there have been several during the Obama years, from the young Nigerian who tried to blow up an airliner over Detroit to the Pakistani American who attempted to detonate a car bomb in Times Square to the couple who attacked a holiday party in San Bernardino—brings with it a revivifying of the politics of fear and a warning that the war on terror is nowhere near an ending. Even as President Obama calls for a replacement for his predecessor’s original Authorization for Use of Military Force, he has seen to it that many of what he considers his most vital national security policies, from killing by remotely piloted drone aircraft to indefinite detention of prisoners, are legally grounded in it.
Many of these policies are tactics in search of a strategy, flailing at imminent threats today at the cost of creating more terrorists tomorrow. Even as “core” al Qaeda, the original organization that attacked the United States nearly a decade and a half ago, has been “decimated”—the word is President Obama’s—it has sown successor organizations like dragon’s teeth throughout the Middle East, North Africa, and South Asia. Many of these organizations have been greatly helped in their growth by American military interventions launched in the stated cause of making our country safer. The birth and growth of the Islamic State exemplifies a central theme of the war on terror: that across these fourteen and more years of war the United States through its own actions has done much to aid its enemies and has sometimes helped create them. Just as the invasion and occupation of Iraq sowed the seeds of the Islamic State, the ongoing drone wars in Yemen helped lead to the dramatic expansion of al Qaeda in the Arabian Peninsula and contributed to the collapse of the Yemeni state.
Though a vanishingly small number of Americans have died in terrorist attacks since September 11, the number of deaths from terrorism around the world has soared. According to U.S. government figures, nearly 33,000 people worldwide died from terrorism in 2014, an increase of 35 percent over the year before—and of 4,000 percent since 2002. The number of jihadist groups and jihadists went on rising, in the case of fighters fielded by the Islamic State alone to perhaps 31,000. (Unofficial estimates are much higher.) In precisely those places where the United States has concentrated its violent attention—Iraq, Afghanistan, Pakistan, Yemen, Libya—the number of attacks, deaths, and terrorists rose most dramatically. In Iraq, American troops dramatically widened a Sunni-Shia rift that the Islamic State has exploited to destabilize the entire Middle East. In Yemen, the conflict has led to a bloody Saudi invasion that the United States is supporting. We have created in the war on terror a perpetual motion machine.
. . . . .
In the pages that follow I examine the persistence of the war that began so long ago and that has inscribed itself so prominently in our national life. My intent is to show how it is that terrorist attacks on a single day could have led a great power into the trap of endless war and how that war has degraded the country’s values together with its security. Some of the underlying realities are unique to the United States, notably the country’s history of adopting permanent “emergency state” procedures during the four-decade-long Cold War, which concentrated vast war-fighting powers in the president’s hands and established under his sole command enduring secret bureaucracies such as NORAD, the Central Intelligence Agency, and the National Security Agency. Still, the dynamic of terror and counterterror, of terrorist bombings and kidnappings provoking torture, indefinite detention, and other harsh responses from the state, is all too familiar. Watching this dynamic take shape, I found myself discerning traces, faint but distinct, of a distant time and place.
More than three decades ago, when I was nearing the end of my last year in college, I met a fascinating man, a newspaper editor who had worked in Argentina during the “dirty war” that was then running its bloody course. He had gained a kind of quiet celebrity for daring to publish in his English-language paper the names of the disappeared—until the generals lost patience and his children were threatened, sending him and his family into exile. Under his tutelage I came to study the dirty wars of the Southern Cone and the dynamic of terror and counterterror that drove them forward: the bombings and kidnappings carried out by guerrilla groups, the disappearances and torture employed by the state. This last category included as a major component the practice of el submarino. In the paper I wrote at the time I translated that phrase as “the submarine”—in those days, I didn’t know the expression “waterboarding,” nor would I have guessed that the United States would one day employ this torture in interrogating prisoners and would do so under color of law.
The United States of the war on terror is not the Argentina of the dirty war. The United States did not disappear and torture and murder thousands of its own citizens. Yet during the war on terror the United States has disappeared people and it has tortured them, with the explicit and official approval of its leaders. Those leaders were not military officers who had seized power in a coup d’état but civilian politicians who had been elected by American voters. Whatever the striking differences between the American war on terror and the dirty wars of four decades ago, the bitter cycle of terror and counterterror kept in creaking inertial motion by the politics of fear seems hauntingly familiar. High-ranking members of the U.S. government have ordered terrorist suspects to be kidnapped, detained indefinitely, and tortured. Far from drawing official condemnation and punishment, these practices, together with widespread warrantless surveillance and assassination using remotely controlled drone aircraft, have come to define a new kind of quiet counterterror whose end is nowhere in sight. Torture itself, though no longer officially practiced, exists in a strange legal netherworld in which the current president and attorney general denounce it as “plainly illegal” but do nothing to punish or even repudiate their predecessors who now speak proudly of having ordered it. In the fall of 2012 we heard from advisers to the Republican candidate for president that, if elected, he would reinstate “enhanced interrogation techniques against high-value detainees that are safe, legal and effective.” The leading Republican candidates for president in 2016 seem mostly to have embraced the same position, some of them vehemently. Even as indefinite detention, warrantless wiretapping, and assassination by drone have become normalized and legalized, torture, once an anathema, has become a policy choice.
During the Cold War the United States’ de facto support for the repression unleashed by friendly regimes was kept officially sub rosa, an unmentionable necessity of the emergency state that had taken shape during the late 1940s to wage what was seen as a long twilight struggle against communist subversion. Torture was something they did and that we, if necessary, quietly supported but officially ignored; it was never brought out into the clear light of day to be defended as a regrettable but necessary tool of policy. Such public embrace came only with the war on terror. Only then were bright young officials in the Department of Justice set to work drafting legal memoranda to show that waterboarding, when examined with a sharp lawyer’s eye, did not really violate the strictures of the United Nations’ Convention Against Torture or the federal statutes that had until quite recently been used to prosecute it as a crime. Torture’s official approval, and its acceptance by much of the American public, has thrust us into a new era, a legal twilight world from which we do not know how to escape. All evidence suggests that Americans remain deeply conflicted about torture, with substantial numbers—perhaps a majority, depending on how the question is posed—convinced it is sometimes necessary to protect the country.
Recognizing this political reality, understanding the fear behind it and how that fear is manipulated, is vital to gaining any understanding of the politics of torture and the other attributes of what has become our permanent emergency. It is one of the regrettable consequences of the war on terror that so many Americans are now convinced that the country cannot be adequately protected without breaking the law.
Amid this struggle, President Obama’s declarations that “America must move off a permanent war footing” have come to sound less like the orders of a commander in chief than the pleas of one lonely conflicted man trying to persuade. Indefinite detention, warrantless wiretapping, assassination by drone: all seem to have become, despite the expressed ambivalence of a president who has made ready use of them, permanent parts of what the country does and thus what it is. Hundreds of thousands of people in Iraq and Afghanistan have died in the wars of September 11. Thousands more have been killed in U.S. drone attacks. Millions have had their email and telephone metadata collected without a warrant. Hundreds were disappeared into secret prisons. Scores remain in indefinite detention. No end is in sight. On the contrary, all elements seem in place to perpetuate a shadow war that few are willing to take the political risk of bringing to an end.
Meantime the permanent politics of fear makes the country uniquely vulnerable to the very terrorism it means to combat. A vast counterterror apparatus has arisen that serves to magnify the importance of each terrorist attempt, and politicians and the press do their part to multiply the fear. Only in the post–September 11 era would it have been conceivable for two young men using nothing more than two homemade pressure-cooker bombs to shut down the city of Boston or for an anonymous troublemaker with a “crudely written email threat” to close the entire Los Angeles school system. In our fear and anxiety we have become a highly tuned instrument, taut and tense, ever ready for terrorists to play upon. We have fallen into a self-defeating spiral of reaction and counterterror. Our policies, meant to extirpate our enemies, have strengthened and perpetuated them. To see this one need look no further than Iraq, where a repressive secular regime has been replaced in a third of the country by the self-proclaimed Islamic State; or Libya, where the U.S.-led overthrow of the Gaddafi regime has led to a lawless vacuum in which the Islamic State thrives; or Yemen, where under the constant “secret” bombardment of American drones al Qaeda in the Arabian Peninsula has grown from a few hundred militants to more than a thousand. Neither al Qaeda in the Arabian Peninsula nor the Islamic State existed on September 11, 2001. In the years since, even as we have sacrificed our values at the altar of our own fear, it is as if we have put our politics into their hands, and our policies at the service of their goals.
The public agonizing of our president, a man seemingly imprisoned in policies whose wisdom he has lately been given publicly to doubt, stands as a warning of how difficult it will be to escape this fear and its institutionalized consequences. Perhaps political upheavals set in train by the war on terror will leave the country little choice: how to remain a status quo power where the status quo is collapsing? Or it may be that far-reaching changes in policy will come only after a true reckoning with the decisions that have thrust us into what has become a forever war. Perhaps somewhere over the horizon such a reckoning awaits. The Argentines, through three decades of truth commissions, public inquiries, and criminal trials, are still struggling doggedly to work through and expiate what they did to themselves during those violent years of the late 1970s. That was a long time ago and the conflict was very different, but that their struggle still goes on might inspire in us a bit of faith that, however long it takes, this self-destructive cycle might be broken and its genesis examined and understood.
The pages that follow are intended as a modest contribution toward that effort, or at least toward understanding, a bit more fully, how we came to plunge into this spiral—this path that circles and circles while seeming to take us ever further from our destination. I seek to understand the dynamic of fear and reaction that took shape during the administration of George W. Bush and that has been modified and normalized under that of Barack Obama. At its center, at the heart of the forever war, I find the problem of torture and the general forfeiture of moral and political legitimacy represented by the embrace of methods that are “not who we are.” President Obama’s repeated use of that phrase to describe policies embraced by the United States seems to reveal a kind of painful national schizophrenia. Guantánamo, insists the president, is not who we are. Yet Americans go on imprisoning without trial nearly a hundred detainees there. Torture, says the president, is not who we are. And yet he punishes no one for having tortured, contenting himself with the thought that “hopefully, we don’t do it again in the future.” Indefinite detention, torture, targeted assassination: all of these are not who we are. And yet they are what we do.
American exceptionalism, which held the country to be uniquely defined by its founding principles, has come to mean a country that routinely violates those principles while claiming its actions do not undermine the ideals it claims to embody. The contradiction here goes beyond simple hypocrisy to approach a kind of willed blindness. Perhaps that contradiction was always immanent in the American imperial vision and has emerged more clearly only as the American postwar order in the Middle East has begun its slow collapse. The attackers on September 11 were striking out at that order, at American support for the autocracies in Cairo and Riyadh, and their shocking success at undermining it could only have been possible with persistent, and unwitting, American help. I will describe that help in the pages that follow as I seek to understand how the self-proclaimed exceptional nation now finds itself trapped in a permanent state of exception, a spiral of self-defeating policies that carries us ever further from what had been our initial purpose: to reduce the number of terrorists seeking to do us harm. Determining how we might escape this spiral will mean exploring how we trapped ourselves in it in the first place, and finally questioning not only how America has “fought terrorism” but how it has exerted power as the “indispensable nation” it has long held itself to be.
PART ONE
BUSH: IMPOSING THE EXCEPTION
Constitutional Dictatorship, Torture, and Us
We are in a fight for our principles, and our first responsibility is to live by them.
—President George W. Bush, September 20, 2001
EXCEPTION
We are living in the state of exception. We don’t know when it will end, as we don’t know when the war on terror will end. But we all know when it began. The indelible images have long since been refitted into a present-day fable of innocence and apocalypse: The perfect blue of that September sky stained by acrid black smoke. The jetliner appearing, banking, then disappearing into the skin of the second tower, to emerge on the other side as a great eruption of red and yellow flame. The showers of debris, the falling bodies, and then that great blossoming flower of white dust, roiling and churning upward, enveloping and consuming the mighty skyscraper as it trembles and collapses into the whirlwind.
These were unforgettable instants of metamorphosis: For the towers, transmuted before our disbelieving eyes from massive steel and concrete structures into great plumes of heaven-seeking dust. For thousands of families, slashed apart as husbands, fathers, mothers, sisters, brothers were ripped from them in an unbearably public moment of incomprehensible violence. And finally, for our country: For all of us as Americans, whose identity as citizens was subtly but perhaps irrevocably altered.
To Americans, those terrible moments stand as a brightly lit portal through which we were all compelled to step, together, into a different world. Since that day we have lived in a different country, and though we may have grown accustomed to these changes and think little about them now, certain words still appear often enough in the news—terrorism, Guantánamo, indefinite detention, drone warfare, extrajudicial killing, warrantless wiretapping, “enhanced interrogation”—to remind us that ours remains an altered America, a strange America. The contours of this strangeness are not unknown in our history: the country has lived through broadly similar periods, at least half a dozen or so, depending on how you count; but we have no proper name for them. State of siege? Martial law? State of emergency? None of these expressions, familiar as they may be to other peoples, fall naturally from American lips.
What are we to call this subtly altered America, this way we live now? Clinton Rossiter, the great American scholar of “crisis government,” writing in the shadow of World War II, called such times “constitutional dictatorship.” Others, more recently, have spoken of a “9/11 Constitution” or an “Emergency Constitution.” Vivid terms all; and yet, perhaps too narrowly drawn, placing as they do the definitional weight entirely on law when this state of ours seems to have as much or more to do with politics, with how we live and who we are as a polity. This is in part why I prefer “state of exception,” an umbrella term that gathers beneath it those emergency categories while emphasizing that this state has as its defining characteristic transcendence of the borders of the strictly legal: it occupies, in the words of the philosopher Giorgio Agamben, “a position at the limit between politics and law . . . an ‘ambiguous, uncertain, borderline fringe, at the intersection of the legal and the political.’ ”
Call it, then, the state of exception: these years during which, in the name of security, some of our accustomed rights and freedoms are circumscribed or set aside. This exceptional time of ours has now extended more than fourteen years, the longest by far in American history, with little sense of an ending. Indeed, the very endlessness of our state of exception—a quality emphasized even as it was imposed—and the broad acceptance of that endlessness are among its distinguishing marks. “Our war on terror begins with al Qaeda,” President Bush declared to the country nine days after the attacks, “but it does not end there. It will not end until every terrorist group of global reach has been found, stopped and defeated.”
When we consider the state of exception that began that bright September morning and that continues today, we can point not only to its open-endedness and its increasing normalization, to its embedding as part of our politics, but also to the subtlety of its costs. The overwhelming majority of Americans have seen their daily lives change very little, certainly when set beside how their parents saw daily life altered during World War II. The particular burdens of our exception seem mostly to be borne by someone else: by someone other. Officially sanctioned torture, or “enhanced interrogation,” however dramatic a departure it may be from our history, happens not to Americans but to others, as do extraordinary rendition, indefinite detention, and, in the main, targeted killing. It is possible for most of us to live our lives without taking note of these practices at all except as passing phrases in the news until, every once in a while, like a blind man who lives, all unknowingly, in a very large cage, one or another of us stumbles into the bars.
Whoever takes the time to examine that cage can see our country has been altered in fundamental ways. When President Barack Obama in his elegant address accepting the Nobel Peace Prize declares to the applause of the world that he has “prohibited torture,” we should pause in our pride to notice that torture violates international and domestic law and that the notion that our president has the power to prohibit it follows insidiously from the pretense that his predecessor had the power to order it—that during the state of exception, not only because of what President George W. Bush decided to do but also because of what President Obama is every day deciding not to do, torture in America has metamorphosed. Before the war on terror, official torture was illegal and anathema; today it is a policy choice. Just as President Bush ordered torture and President Obama prohibited it, a future president might order it once more. In its implications for who we are this change is historic, and yet we live our lives, like the blind man behind the bars of his cage, not seeing it at all.
SKELETON
When it comes to the state of exception, our first task must be to see the bars of the cage. To do this, we must return to the weeks and months when the state of exception was imposed and watch it rise up in a series of historic, largely executive decisions as a scaffolding of interlocking orders, decision directives, memoranda, and laws.
The first of these came on September 14, 2001, when George W. Bush proclaimed a national state of emergency. That same day Congress declared war, after a fashion, by passing with only one nay vote the Authorization for Use of Military Force, or AUMF, a joint resolution that in sixty words empowered the president to “use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.” The resolution was extremely broad, though Congress did decline, notably, the administration’s entirely open-ended request that it authorize force “to deter and pre-empt any future acts of terrorism or aggression against the United States.” Still, the resolution included no sunset clause, no hint of an ending, and it is on the authority of these few words the president signed into law on September 18, 2001, that much of the war on terror continues to be fought.
This was the public war. The secret war had begun the day before, when President Bush signed a Memorandum of Notification, or Finding, empowering the CIA to proceed with “the capture and detention of Al Qaeda terrorists” and to take “lethal action against them” anywhere in the world. The language of this still secret fourteen-page declaration, a CIA lawyer who helped draft it tells us, “was simple and stark” and “filled the entire covert-action tool kit, including tools we had never before used.” Out of this document sprang the CIA’s network of secret prisons, or “black sites,” its program of “enhanced interrogation techniques,” and its assassinations by drone. A little more than two weeks later, on October 4, the president signed a secret directive that empowered the National Security Agency to search out and assemble, under what was code-named Stellar Wind but was later rechristened the Terrorist Surveillance Program, a vast collection of metadata, including data on the telephone calls of millions of Americans, which its analysts were allowed, without individual warrants, to search and mine for information.
In late October, Congress overwhelmingly passed and the president signed the USA PATRIOT Act, which awarded extraordinary powers to the FBI and other law enforcement agencies to conduct secret searches and surveillance without a court order and to detain noncitizens. A few weeks later, on November 13, President Bush issued his Presidential Military Order on the “Detention, Treatment and Trial of Certain Non-Citizens in the War Against Terrorism,” which set up, under the president’s sole authority, a system of military commissions to try at his own discretion suspected terrorists. The president reserved to himself as executive the power to determine who these terrorists were; to sentence them, even to life imprisonment or death, by vote of only two thirds of those empaneled as military judges, and to do so without any court review or appeal.
Prisoners were referred to not as “prisoners of war” but as “detainees” in this order and the administration soon began referring to them as “illegal enemy combatants” or “unlawful combatants.” In an executive order of February 7, 2002, entitled “Humane Treatment of al Qaeda and Taliban Detainees,” the president determined that “Taliban detainees are unlawful combatants and, therefore, do not qualify as prisoners of war” under the Geneva Conventions, and that the Conventions do not apply to the conflict with al Qaeda at all. All such detainees, the president ordered, were to be “treated humanely and, to the extent appropriate and consistent with military necessity, in a manner consistent with the principles of Geneva.” To what extent was appropriate would only later become clear as, during the spring and summer of 2002, young Justice Department lawyers in the Office of Legal Counsel set about secretly drafting and delivering memoranda that came to be known as the “torture memos” determining that it was the position of the U.S. government that eleven of the twelve “enhanced interrogation techniques” the Central Intelligence Agency proposed for use on such “unlawful combatants,” including stress positions, close confinement in boxes, sleep deprivation, and waterboarding, did not constitute torture under existing federal statutes and international treaties. Under this secret determination, waterboarding, which as recently as 1983 the federal government had prosecuted as torture, was now judged to be legal.
These are just a few of the declarations, presidential orders, findings, military orders, and memoranda, many public, some still secret, which form an intricate, all-embracing latticework that constitutes the state of exception’s initial legal and administrative skeleton. Now let us examine the exception’s flesh.
FLESH
Confronted with the attacks of September 11, any president would have taken emergency measures, imposed some state of exception, but only George W. Bush could have imposed precisely this one. And even after seven years of amending, reshaping, and fine-tuning, and, in a successor administration, a half dozen years of normalizing and legalizing, the impress of President Bush’s original vision, however improvised and ad hoc it was in its initial expression, is still evident. What then can we identify as his state of exception’s particular traits, its distinguishing characteristics? What sets it apart? What, as the Jesuits ask, is its quiddity: the essence of the thing?
To answer this, we need more than an accounting of laws and executive orders. We are after all at Agamben’s “borderline fringe, at the intersection of the legal and the political.” In this borderland, details are hazy, contested. Answers will—must—differ. Still, we can identify a number of policies and tendencies that, taking shape early on, embedded themselves in our practice and our laws and have formed a penumbra of exception around the subsequent functioning of our politics. Some remain strong, visible; others have faded to a ghostly remnant. All were vital to the original design. Here, in rough order of importance, are eight policies I believe critical to defining George W. Bush’s state of exception:
First, declaring the war on terror. That is, self-consciously redefining the effort to protect the country from terrorists as a war, and purporting to separate this war, deliberately and cleanly, from the hybrid law enforcement and national security approach the U.S. government had taken to protecting the country from terrorism before September 11, 2001.
Second, defining this new war as unbounded in space and time. That is, proclaiming, under what came to be known as the Bush Doctrine, that terrorists would be attacked wherever they might be found, that states harboring them would be considered enemies and liable to attack along with the terrorists, that a state’s support for terrorism would put it on the other side of an “us versus them” ideological divide reminiscent of the Cold War, and that this new war would not conclude until all “terrorist groups of global reach” were destroyed—which could only be, if ever, in the indefinite future, thus making the war on terror, together with its accompanying state of exception, a war seemingly without end: a forever war.
Third, redefining terrorists not only as combatants, thus withholding from them the protections of the criminal law, but as “unlawful combatants” or “illegal enemy combatants,” thus (in the administration’s interpretation) depriving them of the protection of the laws of war, including the Geneva Conventions. Anyone designated a terrorist was thus transformed into a new kind of being understood to enjoy the protection of no laws whatever.
Fourth, imposing in both law enforcement and national security the so-called preventive paradigm, which shifted the intent of arrest, detention, and also military attack from punishment and response into the realm of preemptive and preventive action. Gathering proof, marshaling evidence, satisfying probable cause requirements, and other elements that had been central to adversarial judicial and administrative procedures were downgraded and the emphasis placed instead on acting aggressively and preemptively to eliminate risk.
Fifth, narrowly grounding the legitimacy of much of the state of exception on the president’s “inherent powers,” pushing relentlessly to extend those powers, and using them to exclude from consideration or consultation the other two branches of government and the opposition party.
Sixth, making use, in multifarious and creative ways, of the power of secrecy in deciding what information is disseminated not only to the public but within the government itself, circumventing relevant bureaucracies, agencies, and experts, further narrowing the input of information and making it possible for tiny groups of officials to make the most momentous and consequential decisions, producing, in turn, a tendency toward . . .
. . . Seventh, improvising solutions to large and complicated problems, producing policies and methods that were often amateurish, because of lack of expertise and consultation, and difficult to sustain, because of the failure to build political support, not only among the public but within the government itself.
Eighth, embedding the rhetoric of the war on terror in the political struggle between the two parties and making increasingly blunt use of it as a political trump, especially during election campaigns.
All eight of these attributes, in their complex intertwining, haunt us still, in one form or another. Taken together, they produced a distinctive mode of acting, behaving, and reacting—call it the style of the exception—not only as the state of exception was imposed during George W. Bush’s first term but as it matured during his second, and as it has evolved under the presidency of Barack Obama. Out of them came the trademark policies of the exception that we still hear echoing like ghostly footfalls behind the news: War on terror. Worldwide conflict. Forever war. National security letters. Warrantless wiretapping. Material support for terrorism. Extraordinary rendition. Unlawful combatants. Indefinite detention. Targeted assassination. Extrajudicial killing. Enhanced interrogation techniques. Torture.
It is the last of these, I would suggest, that forms what one might call the signal attribute of our state of exception, the policy that shadows and encapsulates, in its moral and legal transgressions, all the others. During the Civil War, Abraham Lincoln suspended the Great Writ of habeas corpus. As the country entered World War I, Woodrow Wilson imprisoned or deported thousands who spoke out against it. After the attack on Pearl Harbor, Franklin Roosevelt interned 110,000 Japanese Americans. And after the attacks of September 11, George W. Bush tortured prisoners.
WHITE ROOM
I woke up, naked, strapped to a bed, in a very white room. The room measured approximately 4m x 4m. The room had three solid walls, with the fourth wall consisting of metal bars separating it from a larger room. I am not sure how long I remained in the bed. After some time, I think it was several days, but can’t remember exactly, I was transferred to a chair where I was kept, shackled by [the] hands and feet for what I think was the next 2 to 3 weeks. During this time I developed blisters on the underside of my legs due to the constant sitting. . . .
I was given no solid food during the first two or three weeks, while sitting on the chair. . . . The cell and room were air-conditioned and were very cold. Very loud, shouting type music was constantly playing. It kept repeating about every fifteen minutes twenty-four hours a day. Sometimes the music stopped and was replaced by a loud hissing or crackling noise. . . .
During this first two to three week period I was questioned for about one to two hours each day. American interrogators would come to the room and speak to me through the bars of the cell. During the questioning the music was switched off, but was then put back on again afterwards. I could not sleep at all for the first two to three weeks. If I started to fall asleep one of the guards would come and spray water in my face.
A naked man is chained to a chair in a very cold white room, where he is bombarded, hour after hour, day after day, night after night, with sound and with light. There is no day, no night, nothing but paralysis, cold, brightness, sound. Oceans of time flow over him but he is denied sleep. Two weeks? Three? Later he would say three. In fact we are told in a later CIA inspector general report that it is after eleven successive days and nights without sleep that he begins to “break apart.”
By now, sometime in the summer of 2002, as he sits woozy and drooling, chained naked to the chair, and though he doesn’t know it, Zayn al-Abidin Muhammad Husayn is a famous man. His knowledge and status are debated in the world’s press and argued over in the White House. When he was captured early on the morning of March 28, 2002, in a spectacular raid in Faisalabad, Pakistan, during which he was shot three times after he leapt from a rooftop, the man we now know as Abu Zubaydah, of Saudi birth and Palestinian nationality, had just turned thirty-one. His capture was an event of great moment, a trophy in the war on terror. “The other day,” President Bush proclaimed at a Republican fundraiser in Greenwich, Connecticut, “we hauled in a guy named Abu Zubaydah.
“He’s one of the top operatives plotting and planning death and destruction on the United States. He’s not plotting and planning anymore. He’s where he belongs.”
Abu Zubaydah “was a close associate of” Osama bin Laden, Secretary of Defense Donald Rumsfeld told the world from his Pentagon lectern, “and if not the number two, very close to the number two person in the organization. I think that’s well established.”
It is an intriguing phrase, “well established”: What does it take to make a fact a fact? What we actually know about Abu Zubaydah—and, even more, what we know he knows—will become a matter of intense debate. At this point in the spring of 2002 we know that in the course of his capture he suffered bullet wounds in the stomach, thigh, and groin, lost large amounts of blood, fell into a coma. On the other side of the world, in Baltimore, a celebrated trauma surgeon, awakened by an urgent call from the director of central intelligence, was rushed to a private jet and flown to Pakistan, where he managed to save the prisoner’s life. Abu Zubaydah, bleeding, still unconscious, will be carried off to a famously “undisclosed location,” and his whereabouts will remain a closely guarded secret, not least to him, even as he sits, several months later, chained immobile and woozy in his white room. Once again, we know a bit more than he does: the white room is at U-Tapao Royal Thai Navy Airfield, a military base in Thailand, one of the so-called black sites—secret prisons the CIA improvised hurriedly in the days after September 11, with the help of allies in Pakistan, Afghanistan, Thailand, Romania, Morocco, Poland, Lithuania, and perhaps other countries still not disclosed, to hold and interrogate prisoners, pursuant to President Bush’s secret Memorandum of Notification of September 17, which gave this task to the CIA, an organization that officially had had nothing to do with detention or interrogation for two decades or more.
PUBLIC SECRECY
The critically wounded Abu Zubaydah had been “disappeared” into secrecy, but in fact all that was secret was his location. Thanks to the president himself and other senior officials, his capture had been instantly proclaimed a highly public victory in the war on terror. That he was in American hands and “where he belongs,” being interrogated at an “undisclosed location,” was boasted about, discussed, debated. We might call this strange confection of the known and unknown “public secrecy,” a peculiar legerdemain by which the government withholds not so much information from the public—though some vital bits of information are withheld—but responsibility and liability from itself. Though the president of the United States himself may boast of the capture of Abu Zubaydah, the government he heads refuses “officially” to acknowledge that it has possession of him and thereby rejects all claims that it has any legal obligation to account for him or to answer for his treatment. Such unacknowledged prisoners, with their strangely contemporary status as “secret celebrities,” become, in effect, the new disappeared. These new disappeared—there will be well more than a hundred of them—are at once famous and absent. Without any legal status or even official acknowledgment that they are alive and in custody, such prisoners become the objects, as Giorgio Agamben put it, of “pure de facto rule, of a detention that is indefinite not only in the temporal sense but in its very nature.”
Such disappearing, without official legal acknowledgment, stands in almost perfect opposition to the principle of habeas corpus, the Great Writ, an ancient core value of Western liberalism dating back to the twelfth century that limited government power. Securing a writ of habeas corpus—literally: “you should have the body”—requires authorities to acknowledge that an arrested person is indeed in custody by bringing that person before a judge. In adopting such disappearances as policy and in boasting about capturing people they refused to bring before a court or officially acknowledge holding, United States officials had moved to the other end of the spectrum, toward the antithesis of a government limited in its power over the individual person. Torture exists in the same dark realm: in its essence it is the state reaching through a person’s skin and taking control of his nervous system by force in order to use it as a weapon against him. It is the ultimate destruction, by the state, of human autonomy. It seems no accident that the torments from which the American “alternative set of procedures” were drawn had been copied directly from techniques developed by the Soviets and the Chinese during the Cold War of the 1950s. Disappearing and torturing embody in action the totalitarian idea of a state unbounded in power.
WHAT WE KNOW
A few days after Abu Zubaydah woke from his coma he found at his bedside, in an unfamiliar location in an unknown country, a man he doesn’t know, who asks him his name. Zubaydah shakes his head: he has heard the American accent. “And I asked him again in Arabic,” remembered John Kiriakou of the CIA.
“And then he answered me in English. And he said he would not speak to me in God’s language. And then I said, ‘That’s okay. We know who you are.’ ”
They did not quite know, as it happened. The “well established” facts that Secretary Rumsfeld had crowed about were not facts at all. Abu Zubaydah was not “a close associate” of Osama Bin Laden, nor “one of bin Laden’s most trusted lieutenants,” nor was he “number two,” nor even “very close to the number two person in the organization.” Nor, as the Department of Justice finally admitted in court documents in 2009, did he have any role in or advance knowledge of the 9/11 attacks, nor was he a member of al Qaeda or “formally” identified with it at all.
Still, to American officials desperate for information on al Qaeda six months after the attacks in New York and Washington, Abu Zubaydah seemed a rich prize indeed—as he seemed to recognize, according to Kiriakou’s recounting of that initial bedside interview: “And then he asked me to smother him with a pillow. And I said, ‘No, no. We have plans for you.’ ”
The plans even then were being fought over. Because those in charge of interrogations at the CIA’s Counterterrorism Center didn’t initially believe that the man captured was Abu Zubaydah, they had not sent their own people to the black site, and so two experienced interrogators from the FBI led the initial questioning. These interrogators began using traditional methods: nursing the wounded man back to health, changing his bandages, washing his wounds, building respect, rapport. One of these men, a Lebanese-born FBI interrogator named Ali Soufan, would startle the prisoner by addressing him as Hani, an endearment his mother had used. Soufan has argued strenuously, first as an unnamed source for journalists and then in newspaper articles, congressional testimony, and a book in his own name, that all the valuable information that was eventually gained from Zubaydah, including the identity of so-called dirty bomber Jose Padilla and the code name of Khalid Sheikh Mohammed, alleged mastermind of the 9/11 attacks, was gained in those initial discussions. Traditional interrogation, he and his colleagues contend, was working.
Others in the government, however, particularly in the CIA, did not believe it; they were convinced, as a Justice Department report puts it, that Zubaydah “was not telling all he knew.” How did they come to this conclusion? It is a fascinating question. We are back to the delicate calculation of knowledge and risk. For unlike the famous Myth of the Ticking Bomb, in which officials know almost everything, in the real world we are most often dealing with vast unknowns and it is these that we most fear: the deserts of ignorance, unbounded by certain facts. Donald Rumsfeld famously distinguished between the “known unknowns”—what we know we don’t know, which can be frightening—and the “unknown unknowns”—what we don’t know we don’t know, which can be terrifying. After September 11, that terror of the unknown was expressed by policymakers in a simple calculus, well described by CIA inspector general John Helgerson in his 2004 report on the interrogation program: “lack of knowledge led analysts to speculate about what a detainee ‘should know,’ [versus] information the analyst could objectively demonstrate the detainee did know.”
Such lack of knowledge led those back at CIA headquarters to make what they judged to be the “safer” but not always the most accurate assumption, as the inspector general acknowledged: “[Headquarters’] assessments to the effect that detainees are withholding information are not always supported by an objective evaluation of available information and the evaluation of the interrogators but are too heavily based, instead, on presumptions of what the individual might or should know.”
These assumptions, however unfounded they might be, however distant from any real evidence—and however distant those officials who made them might be from the source of that evidence—led interrogators in turn to take action, action on the bodies of detainees: “When a detainee did not respond to a question posed to him, the assumption at Headquarters was that the detainee was holding back and knew more; consequently, Headquarters recommended resumption of [enhanced interrogation techniques].”
In an atmosphere of fear and anxiety, it seemed the prudent course for officials to assume what the detainee “should know” and proceed accordingly. And make no mistake, the critical decisions laying the basis for the state of exception were taken in a state of intense anxiety and fear.
PANIC
“After September 11,” as former White House counterterrorism adviser Richard Clarke put it simply, “we panicked.” Terrorism, which had been downgraded as a threat by the incoming Bush administration, now became the single all-consuming obsession of a government suddenly “on a war footing.”
We know from Clarke’s vivid account of the atmosphere in the basement bunker of the White House on the day of the attacks, when a jetliner was hurtling toward Washington and, so it was thought, about to demolish at any moment the building above. And then the sustained terror of the days that followed: the mysterious and shocking anthrax attacks, the series of security alerts and threat warnings, ghostly emanations of the “second wave” strikes that all feared would come at any moment. The president and the first lady pulled out of bed because another attack was thought to be coming. The vice president warned that he had been fatally infected with botulism and had days or hours to live. If these reports weren’t enough to keep those at the top of the government in a state of fevered anxiety, the president and other senior officials now began their day by poring over the “threat matrix,” a document often dozens of pages long listing “every threat directed at the United States” that had been sucked up during the preceding twenty-four hours by the vast electronic and human information vacuum cleaner that was U.S. intelligence: warnings of catastrophic attacks with weapons of mass destruction, of conventional attacks, of planned attacks on allies—plots of all description and every level of credibility. “You simply could not sit where I did,” Director of Central Intelligence George Tenet later wrote of the threat matrix, “and be other than scared to death about what it portended.” One official compared reading the threat matrix every day (in an example of the ironic mirroring one finds everywhere in this story) to “being stuck in a room listening to loud Led Zeppelin music,” which leads to “sensory overload” and “paranoia.” He compared the task of defending the country against terrorism to playing goalie in a game in which the opposing players, the boundary lines, and the field are invisible yet you must stop every shot to escape instant defeat.
The sensory overload was in large part self-inflicted, a product of a panicked decision to pass on everything to policymakers. Having failed to provide specific information they had in their possession that might have led to action to stop the 9/11 attacks, intelligence officials now passed on any raw intelligence they thought might be relevant, and policymakers, who, writes Robert Gates, “had no idea after 9/11 whether further attacks were imminent,” frantically immersed themselves in it. Gates, a former director of central intelligence who would become Bush’s second secretary of defense and Obama’s first, goes on: “Because the senior leadership was worried there might be warning signs in the vast collection apparatus of American intelligence, nearly all of the filters that sifted intelligence reporting based on reliability or confidence levels were removed, with the result that in the days and weeks after 9/11, the White House was flooded with countless reports of imminent attacks, among them the planned use of nuclear weapons by terrorists in New York and Washington. All that fed the fear and urgency.”
These feelings, while understandable, sprang from specters and phantasms. “You’re being flooded with some of the most dogshit, inaccurate threat reporting possible,” recalled Roger Cressey, a White House counterterrorism official. “And the obligation was to put it out there. . . . So threat reporting that I would laugh out of my working group on threats was now making it directly . . . into the Oval Office because God forbid the FBI or the CIA didn’t tell the president or the White House of a threat and it became true.” Policymakers, unequipped to assess the quality of raw intelligence reporting, were suddenly overwhelmed. “We went from basically no information to floods,” Condoleezza Rice, then national security adviser, told her biographer. “So now you were getting un-assessed intelligence. You know, just about anything anybody said might be a threat.”
All that fear and urgency, writes Gates, “in turn, was fed by the paucity of information on, or understanding of, al Qaeda and other extremist groups. . . . Quickly filling those information gaps and protecting the country from another attack became the sole preoccupation of the president and his senior team. Any obstacle—legal, bureaucratic, financial, or international—to accomplishing those objectives had to be overcome.”
This is the story of the decision making in the weeks and months immediately following the attacks: tiny groups of officials under enormous stress improvising policies with little or no input from those in government who could offer expertise, and caution. Thus the policy to try detainees before military commissions, later thrown out by the Supreme Court, was secretly improvised and imposed by a handful of officials led by Vice President Cheney and his counsel, David Addington, and put into effect during one of the president and vice president’s weekly lunches. (Secretary of State Colin Powell learned of the policy while watching CNN.) And thus the decision to subject detainees to “enhanced interrogation techniques” was made secretly by a handful of people: those who prepared the way by composing the various presidential military orders and legal memoranda, and those who improvised the policy, all in secret, all pretty much on the fly, with the final decision to apply the techniques—having now been determined to be legal—taken by the president of the United States. Most of these officials were, the director of central intelligence confessed, “scared to death.”
Such responses—the looming anxiety and fear, the panicked determination to do something to prevent the next attack, which everyone felt must be coming—are understandable, by which we mean that as human beings we can imagine ourselves reacting the same way. But if it is true that after 9/11 they panicked, the president and his highest officials did so in a way that magnified the effect of their personal fears and blind spots, including their instinctive ideological faith in American dominance in the world, and imposed them, in the most momentous and self-defeating policies of the state of exception, on the country they strove to protect.
WAR
All the poring over raw intelligence bespeaks not only an all-encompassing anxiety about information—the maddening absence of visible, identifiable threats like the movements of armies, the unremitting angst of making what could be life-and-death judgments based on the interpreting of inscrutable signs—but also deep-seated shame and guilt over what had been allowed to happen. There was, writes Robert Gates, “a huge sense among senior members of the administration of having let the country down, of having allowed a devastating attack on America to take place on their watch.” With it came a driving need to banish that shame and guilt, to start over, cleansed and immaculate. One must venture into this psycho-political realm, treacherous as it is, to begin to understand the Bush administration’s particular crafting of the state of exception and its first principle: the insistence on a clear dividing line between the law enforcement paradigm of the past and the “global war on terror” that President Bush declared in the wake of the attacks. For an administration that had begun life with a historic contested election and a grave legitimacy problem, the bright line between past policy and the newly declared war on terror was in part meant to banish the attacks themselves to the realm of the irresponsible past, and to the responsibility of the other party.
That an attack was coming, of course, had been predicted: By Director of Central Intelligence George Tenet, who recalled that across the vast reaches of the country’s intelligence universe throughout that fateful summer “the system was blinking red” and that he himself was running about with his “hair on fire” trying desperately to convey the urgency. By White House counterterrorism chief Richard Clarke, newly demoted from cabinet level, who desperately struggled to persuade Rice to schedule a Principals Meeting on al Qaeda and who, increasingly panicked, finally took to emailing the national security adviser warning of “hundreds of dead in the streets” and to shouting angrily in meetings that “something really spectacular is going to happen here and it’s going to happen soon!” And it was predicted by U.S. intelligence officials, one of whom traveled to Texas in early August and personally read to President Bush these words:
BIN LADIN DETERMINED TO STRIKE IN US
Clandestine, foreign government, and media reports indicate Bin Ladin since 1997 has wanted to conduct terrorist attacks in the US. Bin Ladin implied in US television interviews in 1997 and 1998 that his followers would follow the example of World Trade Center bomber Ramzi Yousef and “bring the fighting to America.”
After US missile strikes on his base in Afghanistan in 1998, Bin Ladin told followers he wanted to retaliate in Washington. . . .
An Egyptian Islamic Jihad (EIJ) operative told an [redacted] service at the same time that Bin Ladin was planning to exploit the operative’s access to the US to mount a terrorist strike. . . .
We have not been able to corroborate some of the more sensational threat reporting, such as that from a [redacted] service in 1998 saying that Bin Ladin wanted to hijack a US aircraft. . . .
Nevertheless, FBI information since that time indicates patterns of suspicious activity in this country consistent with preparations for hijackings or other types of attacks, including recent surveillance of federal buildings in New York.
What would have happened if the president, upon hearing these words, which were thought vital enough to be read directly to him during his Texas vacation—and which mention al Qaeda agents within the United States, their surveillance of federal buildings, their determination to hijack U.S. aircraft, along with other clear intimations of the attack that was to come fewer than five weeks later—what if, instead of dismissing his briefer with the words, “All right. You’ve covered your ass, now,” the president had immediately called a National Security Council meeting, ordered increased surveillance at airports, directed the secretary of transportation to issue a threat warning to all civilian pilots, and generally put the various security agencies of the U.S. government on a heightened alert of the sort that the Clinton administration had ordered before the millennium celebrations?
Had senior Bush officials worked to focus the security agencies of the government on these threats during the summer of 2001, might they have prevented the attacks? We will never know. What we can say is that even without such pressure coming from the president and other senior officials, those within the security agencies came excruciatingly close. In July an FBI agent in Phoenix warned urgently in a memorandum to headquarters of “the possibility of a coordinated effort by Osama bin Laden to send students to the United States to attend civil aviation universities” and insisted on action to identify these students. He was ignored. Had there been pressure from the president, attorney general, or FBI director, would these students, among whom were the September 11 pilots, have been identified and tracked? On August 16 at a Minneapolis flight school FBI special agents arrested Zacarias Moussaoui, the fledgling pilot uninterested in learning how to land, but lawyers at the Department of Justice denied their desperate requests for a warrant to search his laptop. Had the attorney general been on alert, would the warrant have been granted and Moussaoui’s laptop yielded up important details? Would Moussaoui have been connected to Mohammed al-Qahtani, the other supposed “twentieth hijacker” who had been turned away from the Orlando airport earlier in August? And, most tantalizing of all, would the FBI have been alerted much earlier to information about the two 9/11 “muscle hijackers” whom CIA officers had tracked from a planning meeting in Malaysia to their entry to the United States but had then failed, by accident or by design, to “hand off” to the bureau? What if, instead of ignoring these two men while they lived openly in San Diego for more than a year, FBI agents had been tracking them? Would they still have been able to board American Airlines Flight 77 and crash it into the Pentagon?
We will never know the answers to these questions. We do know that the senior officials brought in by President Bush, unlike their predecessors in the Clinton administration, did not consider al Qaeda and the threat it posed one of their highest security concerns. Despite the increasingly exasperated warnings of Clarke and Tenet, among others, Bush’s national security officials preferred to focus their attention on what they saw as the challenge of a rising China and the growing threat of Saddam Hussein. (Faced with intelligence warnings of a coming attack, some senior officials in Donald Rumsfeld’s Pentagon suspected that “bin Laden was merely pretending to be planning an attack to distract the administration from Saddam Hussein” and they exhorted the White House not to be “fooled.”) But deep within the security bureaucracies, far below the level of Bush-appointed principals who denigrated the threat of terrorism as a Clinton-era obsession, what could happen was on everyone’s mind, sometimes in eerily prophetic terms. The FBI supervisor in Minneapolis who met resistance to his urgent request to have Moussaoui’s laptop examined responded angrily to Washington superiors that he was “trying to keep someone from taking a plane and crashing into the World Trade Center.”
Even without the pressure that might have been applied from above, the intelligence and security agents on the working level came very close, and they knew it. Their bosses knew it too, which can only have increased their “huge sense”—in Gates’s words—“of having let the country down.” And the sudden frenzied activity of those same formerly uninterested Bush principals in the wake of the attacks should not blind us to what is a vital point: none of the new laws and powers comprising the post-9/11 state of exception would have been necessary to stop the attacks. Despite all the fevered post-9/11 talk of “taking the gloves off”—and the clear and plainly self-serving implication that if only those gloves had come off earlier, the attacks would have been stopped—in fact what allowed the attacks to succeed was not a paucity of available legal powers but negligence at the top together with spotty effectiveness in carrying out existing procedures and enforcing existing laws.
Just as the laying on of emergency powers after the fact embodies a subtle dynamic of self-exculpation—if only these laws had been in effect, if only these powers had been in the president’s hands, the attacks never would have succeeded—so the declaration of the war on terror seemed to banish the successful attacks themselves to the supposed failings of the law enforcement model. The Bush people, after all, had inherited this model, under which terrorist attacks were treated as crimes, not acts of war, from the previous, Democratic administration. Now, after declaring the war on terror, they could ascribe the failure to stop the 9/11 attacks mostly to the previous administration, to its methods: as if the imposition of the state of exception, and the claim that the struggle to protect Americans from terrorists was in fact a “war on terror,” marked a bright line between Republican and Democratic administrations.
This political dynamic is still with us; it was on dramatic display, for example, after the failed Christmas Day 2009 attack of the “Underwear Bomber,” Umar Farouk Abdulmutallab, on an airliner over Detroit, when Republicans bitterly criticized the Obama administration for failing to send the suspect to Guantánamo for “enhanced interrogation” and instead “reading him his Miranda rights.” Among those launching withering attacks on the new administration was former New York mayor Rudolph Giuliani, who in the wake of the Underwear Bomber’s capture could be heard to claim that “we had no domestic attacks under Bush.” Giuliani, who of course had led the city during the September 11 attacks, was joined in this odd rewriting of history by other prominent Republicans, including former Bush press secretary Dana Perino, who insisted that “we did not have a terrorist attack on our country during President Bush’s term.” Given that by an order of magnitude more Americans died from terrorist attacks during George W. Bush’s administration than during all others combined, these might seem to be fantastic assertions, but they become comprehensible as revealing slips of the tongue if you consider that many truly believe that the Bush administration, as former Bush official Mary Matalin put it, “inherited the most tragic attack on our soil in our nation’s history.” Since those attacks occurred before the war on terror, in other words, they really could be said to have occurred on the Democrats’ watch. For that, according to this reasoning, was before, when Democrats failed to treat terrorism as the warfare it truly was.
GLOVES COME OFF
Barely two weeks after the 2001 attacks, Cofer Black, then chief of the CIA’s Counterterrorism Center, declared to the Senate Select Committee on Intelligence, “All you need to know: There was a ‘before’ 9/11 and an ‘after’ 9/11. After 9/11 the gloves came off.” These resonant words carry within them the latent psycho-political argument of the state of exception. Simply put: that “the gloves came off” after the attacks meant that before the attacks the gloves were . . . on. And what exactly were these “gloves”? What many Republicans, including many senior Bush administration officials, believed were improper or at least unacceptable limitations on the president’s power to conduct the country’s foreign policy as he saw fit. The most important had been imposed three decades before: the Cooper-Church and Case-Church amendments, which limited the president’s power to make war in Southeast Asia and led to the War Powers Resolution of 1973, requiring that the president secure congressional approval to maintain U.S. forces in hostilities; the Hughes-Ryan Act of 1974 (later replaced by the Intelligence Oversight Act of 1980), which restricted the president’s power to conduct covert actions with “deniability,” and the Foreign Intelligence Surveillance Act (FISA) of 1978, which required the executive to apply to a special court for a warrant to eavesdrop on an American.
It is no coincidence that the two most important architects of the state of exception, Vice President Dick Cheney and Secretary of Defense Donald Rumsfeld, had been serving as young senior officials of the Richard Nixon and Gerald Ford administrations when Congress began imposing many of these laws on a wounded chief executive and his immediate successor during the last years of the Vietnam War. These years saw the modern nadir of presidential power, when the Watergate scandal brought the resignation of Nixon and the revelations by the Church and Pike committees of secret “dirty tricks” humiliated and humbled the CIA. If it is true, as Mark Twain purportedly said, that “History doesn’t repeat itself but it does rhyme,” then the imposition of the state of exception in the early 2000s, dramatically bolstering the president’s power and authority, “rhymes” most resonantly with those post-Vietnam 1970s, when, as Vice President Cheney told reporters after the revelation of the administration’s secret warrantless wiretap program in 2005, “Watergate and a lot of the things around Watergate and Vietnam both during the ’70s served . . . to erode the authority . . . the president needs to be effective, especially in the national security area.”
The gloves coming off meant not only freeing the president’s hands at last but blaming the success of the attacks on the laws that had supposedly hindered him in his obligation to protect the country. Stripping off the gloves was a sign of commitment, of a determination to sweep away those inherited limitations that had let the terrorists succeed. Stripping off the gloves, along with the declaration of an unending war on terror and the redefinition of terrorists as unlawful combatants, was an affirmation that true responsibility belonged not to those on whose watch the attacks had occurred but to those who had put the gloves on the president in the first place and who had used and relied on the legal system, rather than the military, to “coddle” terrorists rather than fight them. That phrase, “coddling terrorists,” clearly echoes time-honored Republican rhetoric denouncing Democrats’ supposed softness on criminals. That it remains with us still suggests how deeply embedded this aspect of the state of exception has become in our domestic politics. Though no one would claim those policies were introduced in order to win elections, it is plain that they dovetail perfectly with the post–civil rights era, post-Vietnam political shadow play of Republican strength and Democratic weakness. Scarcely four months after the attacks, during a meeting of the Republican National Committee, senior Bush adviser Karl Rove set out the politics of the exception in explicit terms: “Americans trust the Republicans to do a better job of keeping our communities and our families safe. We can also go to the country on this issue [of terrorism] because they trust the Republican Party to do a better job of protecting and strengthening America’s military might and thereby protecting America.”
Rove offered this thought like one intoning ancient wisdom. And in a way he was: President Harry Truman would have well understood it. It was Truman who not only created the Department of Defense, the CIA, the National Security Council, and other institutions of the postwar emergency state but who in 1949 “lost China” (in the phrase his Republican adversaries coined to describe the Chinese Revolution) and thereby unwittingly helped to lay the groundwork for a half century of mostly Republican Party ascendancy in the area of national security, and its governing Cold War political question: In a world of unremitting danger, who can best keep us safe? In the case of both adversaries, the Soviet Union and al Qaeda, the threats were real, though al Qaeda’s terrorism, unlike the Soviet nuclear arsenal, never posed an existential threat to the country. But what matters was the cleverness and determination brought to the task of extracting from the threat the political gold—fear, the most lucrative political emotion—and artfully maintaining and exploiting it for self-serving ends.
Out of these Cold War origins—the world of fellow travelers and security risks, of red-baiting politicians who depicted their opponents as soft on communism—came the lineaments of the politics of fear that we saw reemerge in the war on terror. Indeed, within ten days of the attacks President Bush was arguing quite explicitly that the two “wars” were continuous, insisting that the terrorists who had attacked New York and Washington were “heirs of all the murderous ideologies of the twentieth century.” This passage, from the president’s speech to Congress on September 20, which as much as any set forth the ideological foundation of the war on terror, is worth quoting in full:
We are not deceived by their pretenses to piety. We have seen their kind before. They are heirs of all the murderous ideologies of the twentieth century. By sacrificing human life to serve their radical visions, by abandoning every value except the will to power, they follow in the path of fascism, Nazism and totalitarianism. And they will follow that path all the way, to where it ends: in history’s unmarked grave of discarded lies.
Stirring words, and effective, for they domesticated the unthinkable in the categories of the accustomed. The terrorists become only the latest in a long line of “evildoers.” Like the Nazis and the communists before them, they are Americans’ evil twin: tyrants to our free men, totalitarians to our democrats. However disorienting the horror of the attacks, the war on terror could be narrated as a reprise of the Cold War, a return to its comforting categories of us and them.
As Truman christened the Cold War by explaining to Americans how “at the present moment in world history, nearly every nation must choose between alternative ways of life,” so George W. Bush declared his global war on terror by insisting that “every nation, in every region, now has a decision to make. Either you are with us, or you are with the terrorists.” Hating “our values” and “our freedoms,” the evildoers were depicted as deeply irrational and committed to a nihilistic philosophy of obliteration. Nineteen men on September 11 had used box-cutters and airliners but thanks to much administration rhetoric reawakening the sleeping image of the mushroom cloud, in the American imagination every terrorist now came with a nuclear weapon in hand, or rather a “weapon of mass destruction.” America must act, the president declared, “to answer these attacks and rid the world of evil.”
The words are messianic, their roots deeply embedded in the exceptionalist tradition that saw the country even before its creation as a “shining city upon a hill.” But in its breathtaking sweep and ambition to “rid the world of evil,” the rhetoric bore scant relation to the practical realities of what the country, however powerful, could accomplish in its interactions with the Islamic world. And yet its grand ambitions were widely echoed, by pundits, foreign policy experts, political figures, and familiar media spokespeople. Dissenting voices were exceedingly rare. Those, scarcely more than a handful, who actively questioned the messianic tone, or sought to understand the attacks as anything more than an act of the purest evil, were drowned out beneath an avalanche of often savage criticism.
Such evangelical rhetoric not only fell easily on American ears, it provided a welcome boon to a vast national security bureaucracy created and shaped by the Cold War and, at its ending, left without clear purpose. “Washington policy and defense cultures still seek out cold-war models,” as a Pentagon Defense Science Board study put it in 2004. “With the surprise announcement of a new struggle, the U.S. government reflexively inclined toward Cold War–style responses to the new threat, without a thought or a care as to whether these were the best responses to a very different strategic situation.” Whether or not these were the “best responses,” the September 11 attacks gave new life to the emergency state that had taken shape during World War II, that had expanded and gained permanence during the decades of the Cold War, and that had been actively seeking, in the wake of the fall of the Soviet Union in 1991, a new reason for being. Al Qaeda became that reason.
Al Qaeda was not the Nazis or the Soviets. Al Qaeda controlled no state, fielded no regular army. But it was treated from the start of the war on terror as an existential threat. The great security bureaucracies of the U.S. emergency state, having spent a decade without a Cold War adversary, began grinding fully back to life, fueled by the enormous expansion of funding and manpower that came with the war on terror: the defense budget nearly doubled, the intelligence budget more than doubled. At the same time, this powerful rhetorical idea anchored the war on terror in the familiar political constellation of the Cold War and restored to the Republicans their most potent foreign policy issue. The following fall, using powerful rhetoric that emphasized the gravity of the ongoing threat and insisted that only his party could adequately protect America from it, the president under whose leadership the country had suffered the most devastating terrorist attack in its history achieved what almost no first-term presidents had before: a decisive victory in his first midterm elections. In the shadow of the 9/11 attacks—and with the help of a terrorist-baiting campaign in which Democratic senator Max Cleland of Georgia, a war hero who had been severely wounded in Vietnam, in a notorious advertisement saw his face superimposed with that of Osama bin Laden—the Republicans won back control of the Senate. The national security trump that the Republicans had lost with the end of the Cold War was back in their hands. Waging war on terror had replaced being tough on communism as a defining cause in their political identity. Two years later, as President Bush struggled to win reelection during the increasingly unpopular war he had launched in Iraq, his vice president would take the rhetoric to a new level, warning voters that “if we make the wrong choice then the danger is that we’ll get hit again and that we’ll be hit in a way that will be devastating.”
For all its usefulness as a political trump, Bush’s declaration of a war on terror was in many ways the Original Sin of our state of exception, its founding category mistake, for it heralded a conflict that was not a war at all, at least not in the traditional sense of a state of belligerency between states. Instead, the war on terror was from the start a strange hybrid that was in large part worldwide counterterror operation, a combined police and intelligence struggle fought “on the dark side,” as Vice President Cheney put it, onto which were grafted a conventional ground invasion and occupation, in Iraq, and a counterinsurgency campaign, in Afghanistan. These would themselves evolve, but it is important here to emphasize that an expansive war on terror was not foreordained. Many nations have confronted terrorists but none have gone so far as to grant them the prestige of declaring war on them. The British, to take just one example, have combated terror campaigns in Palestine, Ireland, Cyprus, and Malaysia. “But they never called them ‘wars,’ ” writes Michael Howard. “They called them ‘emergencies.’ ” Howard, an Oxford historian, goes on:
This terminology meant that the police and intelligence services were provided with exceptional powers and were reinforced where necessary by the armed forces, but they continued to operate within a peacetime framework of civilian authority. . . .The objectives were to isolate the terrorists from the rest of the community. . . . The terrorists were not dignified with the status of belligerents; they were criminals, to be regarded as such by the general public and treated as such by the authorities.
To declare war on terrorists or, even more illiterately, on terrorism is at once to accord terrorists a status and dignity that they seek and do not deserve. It confers on them a kind of legitimacy. Do they qualify as belligerents? If so, should they not receive the protection of the laws of war?
As we have seen, the Bush administration’s answer to the question of whether terrorists in its war on terror were protected by the laws of war was a simple one: they were not. On the one hand, in Bush administration eyes terrorists were combatants, and thus would not fall under the protection of criminal law, but they were unlawful combatants, which meant, in the administration’s reading, that they would not enjoy the protections of the Geneva Conventions either.
The Bush administration had strong political reasons for its fateful decision to declare war on terror. But the struggle’s legal inscription as a war, without any broadly accepted definition about how such a conflict might be declared at an end, and the administration’s determined grafting of law of war concepts onto a conflict that in some ways ill fits them, looms over us to this day. Indefinite detention without charge becomes, in the war model, legal capture and detention, leaving us with prisoners of war who are to be held until the end of a conflict that seems to have no end. Extrajudicial killing and assassination, not only of leaders of “core” al Qaeda but of foot soldiers, and of leaders and foot soldiers of “associated” groups that didn’t exist when Congress voted the authorization for the use of force, becomes legal use of lethal force. Even the lowest-ranking militant can be targeted simply by virtue of his membership in an organization, whether or not he poses an imminent threat. Seen against the complicated reality of this conflict the terms seem makeshift, ill-fitted, not quite bridging a conceptual gap that, as the years go on and the prisoners sit in Guantánamo and the drones take their toll, has become increasingly difficult to ignore. Concepts that in traditional war had widely understood limits are suddenly rendered limitless, without border or duration. And an authorization to use force against al Qaeda and to defend the country against that group’s future terrorism has been stretched into a boundless writ to target and assassinate militants from Yemen to Somalia to Libya and beyond, few of whom have been engaged in preparing imminent violence against the United States.
IMPROVISATION
So the leaders of the war on terror would not be “reading terrorists their Miranda rights.” They would launch their new war with an unblemished record—since in their reconstruction the 9/11 attacks themselves had succeeded under the Democrats’ law enforcement model—and with a willingness and commitment to do whatever it takes. In a war in which the United States would “work through, sort of, the dark side, if you will . . . spend[ing] time in the shadows,” in Dick Cheney’s resonant words to the nation five days after the attacks, this meant doing whatever it took to gain a bit of light: information. When it came to the interrogation of Abu Zubaydah, the victor in the struggle between the FBI’s traditional law enforcement methods and the CIA’s improvised “enhanced interrogation techniques” was preordained.
Though the judgment of how to interrogate the detainee would seem to be built on evidence, on the thinness of the information the detainee was providing, in fact it was based on conviction, as we’ve seen: on, as the CIA inspector general admitted, lack of knowledge. Zubaydah was known to be a high official in al Qaeda so he would know—wouldn’t he?—of the second-wave attacks that were known to be coming. Therefore mustn’t the very fact that he is giving up only modest information mean he is concealing what is most important? (And must not the fact that the United Nations inspectors can find no weapons of mass destruction in Iraq be confirmation that Saddam is hiding them?) It is a closed circle, self-sufficient, impervious to disobedient facts. Conviction of secret knowledge, set beside the paucity of what is revealed, proves deception.
By the late spring of 2002 officials at the CIA’s Counterterrorism Center had accepted that the man at the black site in Thailand was indeed Abu Zubaydah. The argument about what he knew, about how best to make him tell it, escalated between CIA and FBI interrogators on the scene and between various factions back in Washington. Soon a CIA team arrived at the black site from headquarters at Langley, including a contractor whom Ali Soufan, the FBI interrogator who had begun the questioning, refers to as “Boris” in his account but who is actually James E. Mitchell, a retired psychologist who had been an instructor in the Air Force’s survival program for downed pilots. “Washington feels,” a CIA official tells Soufan, by his account, “that Abu Zubaydah knows much more than he’s telling you, and Boris here has a method that will get that information quickly.” That method, according to Boris, is to “make Abu Zubaydah see his interrogator as a god who controls his suffering.” Zubaydah would have his clothes taken away, and if he still refused to cooperate harsher methods would be used. “ ‘Pretty quickly you’ll see Abu Zubaydah buckle and become compliant,’ Boris declared. ‘For my technique to work,’ he said, ‘we need to send the message to Abu Zubaydah that until now he had the chance to cooperate, but he blew it. He has to understand that we know he was playing games and that game is over.’ ”
Soufan, appalled, asks Boris two simple questions:
“Have you ever questioned an Islamic terrorist before?”
“No.”
“Have you ever conducted an interrogation?”
“No,” he said again, “but I know human nature.” [I] was taken aback by his response. [I] couldn’t believe that someone with no interrogation or terrorism experience had been sent by the CIA on this mission.
If one knows Soufan’s record as a professional interrogator of al Qaeda members, which is impeccable and unrivaled within the government, it is hard not to be shocked by his account. The exchange between Soufan and Boris embodied the bureaucratic struggle over interrogation methods that had escalated into a war of leaks in the press. “How Good Is Abu Zubaydah’s Information?” asked a Newsweek Web Exclusive on April 27, 2002, less than a month after his capture. As Newsweek learned from “a senior U.S. official,” presumably from the FBI, the prisoner was “providing detailed information for the ‘fight against terrorism.’ ” Still, “U.S. intelligence sources”—presumably in the CIA—“wonder whether he’s trying to mislead investigators or frighten the American public.” This last was a reference to two “domestic terror warnings” that had been derived from Zubaydah’s “tips” about “possible attacks on banks or financial institutions in the Northeastern United States” and possible “attacks on U.S. supermarkets and shopping malls.” That this highest of high-value detainees was being held in the strictest secrecy at an undetermined location on the other side of the world did not prevent his interrogators, or their bureaucratic overlords, from leaking information from him directly into the press in an effort to win the struggle over who would interrogate him and how.
One may note again here that CIA inspector general Helgerson supports one of Soufan’s central points, which is that the entire assault on Zubaydah began with a misunderstanding born of ignorance of who precisely he was, how he was related to al Qaeda, and thus what he could be expected to know. CIA officers were convinced that, as President Bush announced when Zubaydah was captured, he was “chief of operations” of al Qaeda or anyway “the number two of three in the organization.” As Soufan remarks, “To people who knew what they were talking about, the insistence that Abu Zubaydah was the number three or four in al-Qaeda was flatly ridiculous, as were the claims that he wasn’t cooperating.” Zubaydah was not even a member of al Qaeda, having served the group, as terrorism analyst Peter Bergen put it, as “a kind of travel agent.” Not only did the FBI interrogators and others within the government know this but, as Soufan writes, a CIA officer at the black site “dutifully wrote it up and sent it in cables to Langley,” which made it “very surprising to see him publicly described by Bush administration officials as being a senior al-Qaeda member, and even the terrorist group’s number three or four in command.” But once the president, the secretary of defense, and other senior officials had identified Abu Zubaydah as “a senior al-Qaeda member,” it was very hard to “walk it back.” (“I said he was important,” Bush would later tell Tenet at one of their daily meetings. “You’re not going to let me lose face on this, are you?” “No Sir, Mr. President,” Tenet replied.)
So CIA officers, led by two contractors—Mitchell (Boris) and his colleague, Bruce Jessen—who had been Air Force instructors in the Survival Evasion Resistance Escape (SERE) program designed in the 1950s to prepare downed pilots for hostile interrogation by Soviet and Chinese enemies, set about preparing an interrogation plan for Abu Zubaydah. The plan, which included twelve “enhanced interrogation techniques,” or EITs, was passed to CIA headquarters and discussed in the White House. As Condoleezza Rice tells us in her memoir, “The intelligence agencies and those who were interrogating him were certain that he knew far more than he let on, perhaps even crucial information about impending plots. It was under these circumstances that the Central Intelligence Agency sought authorization to use particular procedures they referred to as ‘enhanced interrogation techniques.’ The President asked two questions: Would the proposed interrogation program be legal? Is it necessary?”
The second question, of course, had already been addressed—by “Boris” and the CIA. And so, in effect, had the first; by the president’s own decision, taken months before, to declare detainees in the war on terror outside the protections of the Geneva Conventions, including, according to the Bush lawyers’ arguments, Common Article 3, which was meant to set standards for the treatment of all persons taken prisoner or detained. This decision, among other things, removed the bar from subjecting detainees to “cruel, inhuman and degrading treatment”—or that, anyway, was the interpretation of administration lawyers, who argued in effect that the president’s decision on Geneva had made it possible, “legally,” to apply cruel, inhuman, and degrading treatment to prisoners. “The Geneva decision,” as Alberto Mora, the general counsel of the Navy at this time, later put it, “had the primary purpose of making room for cruelty.” Undersecretary of Defense Douglas Feith put it more succinctly: “That’s the point.”
So the groundwork had already been laid. At the Department of Justice, Deputy Assistant Attorney General John Yoo and a young colleague were working furiously on a memorandum that judged specifically whether the CIA’s twelve proposed techniques—including slamming the detainee’s head against a wall and suffocating him with water—violated the statutes of the U.S. criminal code and the U.S. government’s international agreements forbidding torture. Because cruel treatment was no longer barred, or so he and other administration attorneys argued, the task became one of how to define torture itself. The answer: very narrowly, by placing the bar very high. Using an obscure medical insurance statute, Yoo defined torture as treatment causing pain “equivalent to that accompanying major organ failure or death.” The definition is bizarre and almost meaningless—some deaths seem not to be painful, for example—but it seemed to serve Yoo and his colleague as a way to limit the legal application of the word torture to techniques that would cause only the most severe and unendurable pain. The memos went through several drafts. “Bring the Bad Things Memo,” Yoo emailed his young colleague before one high-level White House meeting. “I like the opinion’s new title,” she replied brightly. More than a dozen years later, these exchanges make strange reading: one senses in them, amid the intensity of that first heady spring after 9/11, all the breathless excitement of ambitious young professionals breaking new legal ground.
Late in the late summer of 2002, Zubaydah was moved from the ministrations of Ali Soufan and his FBI colleagues, stripped naked, and taken to the very cold, very bright white room. When Soufan discovered the prisoner there, he angrily protested. Soon after, he and his colleagues were withdrawn by the Justice Department; henceforth the FBI’s interrogators, the most experienced and able in the federal government, would no longer take part in the CIA-led interrogations.
In their wake, CIA officers and their colleagues began applying what President Bush would later prefer to call an “alternative set of procedures.” Abu Zubaydah had entered the realm of improvisation, of an interrogation program developed largely by two private contractors who knew nothing about al Qaeda, who had the distinction of never having carried out a single real interrogation, and who were intent on “reducing” this detainee, according to the CIA’s description of the program’s intent, “to a baseline, dependent state . . . to demonstrate that he has no control over basic human needs . . . [to] create . . . a mindset in which he learns to perceive and value his personal welfare, comfort, and immediate needs more than the information he is protecting.”
NO EXIT
As the Justice Department lawyers worked on their memos that summer, the CIA, according to Rice, “was soon pressing for an answer. The Agency was absolutely convinced that Zubaydah knew something crucial and that time was running out.” Those officials who could point most convincingly to the desert of knowledge, who could dwell on and profit from the fear of the vast threatening unknown, were victorious, and indeed nothing more dramatically embodies the style of the exception: Assume the worst. Act preemptively, aggressively. Don’t hesitate. If there is a risk, the possible consequences are so grave that you must not let uncertainty about evidence slow you down. The apotheosis of this style of thought and action is Vice President Cheney’s “one-percent doctrine”: “If there was even a one percent chance of terrorists getting a weapon of mass destruction . . . the United States must now act as if it was a certainty.”
That such a fevered and eccentric attitude toward risk—that only lack of action poses dangers to the country—followed from the failure to act before September 11 perhaps should not surprise us. Soon the administration itself would prove that taking aggressive action—in Iraq, most obviously—could also threaten the country’s security but not before this attitude—act aggressively, preemptively; ask questions later, if ever—came to be embodied in the vast worldwide detention regime the Bush administration’s state of exception very quickly spawned: five thousand locked up in U.S. detention centers; tens of thousands imprisoned in Bagram and Abu Ghraib and other sites in Afghanistan and Iraq; nearly eight hundred held incommunicado in Guantánamo Bay; hundreds disappeared and held secretly in the various black sites around the world. As embodied in this global detention regime, which at its height held more than eighty thousand prisoners, Cheney’s one-percent doctrine had a peculiar and contradictory effect. Call it “the one-way funnel”: men were swept into the system, often handed over by people tempted by enormous U.S. bounties—in Afghanistan the military offered for supposed al Qaeda members as much as $20,000, an enormous sum—and once there, stayed there, clogging and debilitating it. Not only was there no adversarial system in place to judge their guilt or evaluate the threat they posed, which, had it existed, would at least have forced the gathering of information, but those in charge strongly resisted releasing anyone. According to one interrogator, officers in Afghanistan charged with deciding what prisoners should be shipped to Guantánamo felt “great fear . . . that they were going to somehow manage to release somebody who would later turn out to be the 20th hijacker. So there was real concern and a real erring on the conservative side.” This “erring on the conservative side”—this attitude of “better safe than sorry”—pervaded the system. On the ground, there was no real incentive to release anyone from detention and a very great disincentive. No wonder that, as Lawrence Wilkerson, Secretary of State Colin Powell’s chief of staff, discovered in the summer of 2002, “of the initial 742 detainees that had arrived at Guantánamo, the majority of them had never seen a U.S. soldier in the process of their initial detention and their captivity had not been subjected to any meaningful review. . . . Often absolutely no evidence relating to the detainee was turned over, so there was no real method of knowing why the prisoner had been detained in the first place.”
Wholesale arrests based on paltry or nonexistent information weren’t confined to Afghanistan. Parallels can be found throughout the detention regime of the state of exception. For example, in Iraq’s Abu Ghraib prison, where, according to an officer on the Detainee Assessment Board, “85 to 90 percent of the detainees were of no intelligence value.” What is more, the officer went on, the “failure . . . to sort out the valuable detainees from the innocents who should have been released soon after capture, [led,] ultimately, to less actionable intelligence.”
Which is to say that the sweeping arrests and indefinite detention—the refusal to make discriminations of risk, which would have entailed a willingness to get it wrong, in favor of sweeping judgments based on pervasive fear—crippled the intelligence-gathering system itself. The various prisons, secret and public, were flooded with detainees who knew nothing, but who could not be set free because, as in Abu Ghraib, the detaining officers objected or because, as in Guantánamo, as Wilkerson says, “it was politically impossible to release them.” Had hundreds been released—as eventually happened, though it took years—“the detention efforts at Guantánamo would be revealed as the incredibly confused operation that they were.” We see here again the limits and distortions of the particular war paradigm the Bush administration invented: men became prisoners, or rather “detainees,” not because of the uniforms they wore or the fact that they were found on the battlefield but because they were turned over, almost always for cash bounties, by people who claimed they were the enemy, often on little or no evidence. What evidence did exist was, in any case, rarely recorded. Once in the system, there was often no way to get them out: they had become “prisoners of war,” or rather “unlawful combatants,” who could seemingly be held “for the duration of the conflict,” though no accepted determination had been reached about when that conflict might end or what might even constitute such an ending.
The injustice of the system was increasingly recognized around the world. It was a blessing in particular to al Qaeda’s cause in Islamic countries in what was, after all, a political war. But quite apart from its propaganda value to the enemy, of which we are reminded whenever the Islamic State displays one of its hostages in an orange jumpsuit, the detention regime failed even on its own terms: the system meant to gather the resource judged most vital to success in fighting the war on terror—information—was debilitating itself.
CREATIVE INSTABILITY
From the beginning of the war on terror, tactics developed in the name of preventing attacks imagined as imminent, from torture to indefinite detention to drone warfare, have often undermined or debilitated broader efforts to weaken and eliminate terrorist groups. Strategic choices themselves have sometimes been contradictory or self-defeating, with the invasion of Iraq again the preeminent example. But time and again tactical choices have helped enemies thrive. To understand this, we must return to a question that is too seldom asked: What exactly were the leaders and the foot soldiers of al Qaeda trying to achieve on that bright September morning in 2001?
They intended to kill Americans and they succeeded in killing nearly three thousand. But “killing Americans” no more describes al Qaeda’s ultimate goal than “killing jihadists” would describe America’s war aims. On September 11, al Qaeda’s true weapon of choice was neither box cutters nor airliners but that powerful American invention, the television set. One goal of the attacks, brilliantly achieved, was to create an indelible image that would spread fear—but also, critically, hope. Hope to young Muslim men that the United States, the great superpower standing behind the oppressive, idolatrous puppet states of Egypt and Saudi Arabia and Pakistan, was vulnerable, that it could be attacked and defeated. For the strategic goal of al Qaeda was and remains to reestablish the Caliphate, a Muslim superpower stretching from the Strait of Gibraltar to the Strait of Malacca. To do that the jihadists must sweep away the entire post–World War I, post-imperial order of the Middle East and with it those they view as illegitimate, American-backed autocrats, the apostate leaders ruling, and repressing, Muslims. Up to the mid-1990s al Qaeda and its precursor groups had done battle directly with these “near enemies”—the Sadat and Mubarak regimes of Egypt, the House of Saud—but with little success. They then decided to try a different strategy, turning to attack the “far enemy,” without whose support, so the theory went, these local apostate regimes would eventually crumble.
So al Qaeda began to attack the United States, first its embassies, in Nairobi and Daar es Salaam in 1998; then its warships, in Aden, Yemen, in 2000; and finally, in September 2001, its military headquarters in Washington and its commercial center in New York. The purpose was in part the purpose of all terrorism, as defined by the late Israeli prime minister and (as leader of the Irgun terrorist group) dynamiter of the King David Hotel, Menachim Begin: to dirty the face of power. The dirtied face of American power—the iconic, unforgettable image of the burning collapsing towers—was meant to serve as a giant recruitment poster for the jihadist cause. Every time that image reappears on television screens around the world it says to potential jihadists: We can win. We can defeat them. Join us. It is an image not only of terror but, grotesque as this may seem, of idealistic struggle. For Osama bin Laden was engaged, first and foremost, in building a movement. His ultimate goals, and those of his successors, are not military but political.
The second major goal of the jihadists in attacking New York and Washington in such spectacular fashion, and earlier in attacking American embassies and warships, was to provoke the United States to react by taking dramatic, brutal, and, the hope was, telegenic action against Muslims. Much evidence suggests bin Laden assumed the United States would immediately invade and occupy Afghanistan, allowing itself to be drawn into, as Michael Scott Doran has put it, “somebody else’s civil war,” and leading to an endless, grinding conflict. This quagmire was to have inspired bin Laden’s Arab legionnaires from throughout the Islamic world to heed the call to join with the Taliban holy warriors and defeat the sole remaining superpower in that mountainous “graveyard of empires,” destroying the United States in a grand reenactment of the destruction of the Soviet Union a dozen years before.
In the event, of course, the Bush administration, after initially contenting itself largely with aerial bombardment of Afghanistan, did bin Laden one better, invading and occupying Iraq, an Arab country much more central to the average Muslim’s concerns. That quixotic effort produced exactly what bin Laden had hoped for in Afghanistan, a bloody quagmire. And in creating it and attempting to slog through it, the United States quickly came to embody the caricature that the jihadists had depicted: a blundering, blasphemous, muscle-bound, violent superpower intent on humiliating, repressing, and murdering Muslims. By the spring of 2003 the day-to-day repression carried out by the United States’ main Middle East client states had been embodied for all to see in a violent occupation of a major Arab country by the “far enemy” itself. Muslims were fighting and dying heroically at the hands of American soldiers on televisions across the Islamic world. Thus the strategy of la politique du pire—“the politics of the worst” or “the strategy of provocation”—whereby you provoke your enemy to strip off his peaceable mask and make manifest the true underlying dynamics of repression.
By attacking the United States and provoking American attacks on Muslims, then, bin Laden aimed to “awaken the inattentive” Muslims to the true depredations of the United States, depredations usually shrouded in the secondhand repression of American client regimes. Once awakened—so the theory went—those Muslims would launch or escalate various local rebellions that would eventually coalesce into a worldwide fundamentalist revolution that would overthrow the “apostate regimes” and reestablish the Caliphate across the Islamic world. The series of attacks that reached its climax in September 2001 was to be the spark that set off a conflagration to consume the present Muslim world, divided and humbled after World War I by the imperialist powers, and make way for the rebirth of Muslim unity, Muslim piety, and Muslim power.
It is an age-old strategy of insurgents and guerrillas and terrorists: if you are weak, if you have no army of your own, borrow your enemy’s. Provoke your adversary to do your political work for you. Use your enemy’s strength to make up for your own weakness. And al Qaeda’s leaders know that they are weak. “However far our capabilities reach,” Ayman al-Zawahiri, then bin Laden’s deputy and now his successor, wrote, “they will never be equal to one thousandth of the capabilities of the kingdom of Satan that is waging war on us.” Recognizing their own meager manpower and resources, the jihadists sought to take advantage of the unlimited power of the United States. And in launching the war on terror, eventually occupying two Muslim countries and producing in Guantánamo and Abu Ghraib celebrated images of repression and torture, the United States proved all too happy to oblige.
Against this background, former secretary of state Henry Kissinger’s explanation for why he supported the Iraq War becomes almost poignant. The United States had to invade Iraq, Kissinger said, “because Afghanistan wasn’t enough. Because we needed to humiliate them as they wanted to humiliate us.” In Kissinger’s conception, the image of American tanks rumbling down the main streets of an occupied Arab capital would supplant the scene of the collapsing World Trade towers and restore the prestige and credibility that the superpower had lost on September 11, thereby cleansing the dirtied face of power. This reasoning, by which the United States was obliged to respond to the attacks by reasserting itself as the invincible, dominant superpower, played directly into al Qaeda’s political strategy.
Some officials of the Bush administration understood the Iraq expedition to be an answer to the political and ideological challenge presented by bin Laden. The war and the transformation of the Middle East that it promised, according to Condoleezza Rice, then Bush’s national security adviser, “is the only guarantee that it will no longer produce ideologies of hatred that lead men to fly airplanes into buildings in New York and Washington.” In the view of many influential thinkers in the administration at the time, as I wrote five months before American troops invaded, overwhelming victory in Iraq was to offer a democratic vision that would have rivaled and indeed triumphed over the fundamentalist revolution promised by bin Laden:
It envisions a post–Saddam Hussein Iraq—secular, middle-class, urbanized, rich with oil—that will replace the autocracy of Saudi Arabia as the key American ally in the Persian Gulf, allowing the withdrawal of United States troops from the kingdom. The presence of a victorious American Army in Iraq would then serve as a powerful boost to moderate elements in neighboring Iran, hastening that critical country’s evolution away from the mullahs and toward a more moderate course. Such an evolution in Tehran would lead to a withdrawal of Iranian support for Hezbollah and other radical groups, thereby isolating Syria and reducing pressure on Israel. This undercutting of radicals on Israel’s northern borders and within the West Bank and Gaza would spell the definitive end of Yasir Arafat and lead eventually to a favorable solution of the Arab-Israeli problem.
Perhaps, had the Americans managed to install a stable democratic Shia regime in Baghdad and withdraw almost all their troops within three months, as Secretary of Defense Rumsfeld and others envisioned, the “creative chaos” or “creative instability” that the Bush officials and their think tank sympathizers hoped to provoke would have done its work and a “Democratic Tsunami” would have swept from Tehran to Damascus to Ramallah, bringing in its wake popular, democratic, America-supporting regimes. But this fantasy was built on another: that of an instant, clean, democratic transformation in Iraq and a population grateful to have it.
The Iraq expedition produced instead an inept U.S. occupation, a brutal insurgency, a sectarian civil war, and daily television footage of Muslims fighting and dying at the hands of American soldiers. And in the spring of 2004, a year after President Bush proclaimed victory (“mission accomplished”) from the deck of the USS Abraham Lincoln, the occupation gave the world the most lasting images so far of the entire war on terror: hooded, naked Muslim men in the squalor of Abu Ghraib prison chained to the bars of cells, forced to masturbate, to climb naked on top of one another under the eyes of beefy American soldiers. Consider the image of Leashed Man: an Arab male stretched out nude and helpless on the dirty floor of Abu Ghraib, his face convulsed in pain and humiliation as a young American woman in military fatigues stands smiling triumphantly over him, the leash tethering his neck grasped in her hand. Had bin Laden gone to Madison Avenue and offered to pay millions for a propaganda poster that would embody his message, could he have found anything more effective? These images, on television and on the Internet, on the front pages of newspapers and the covers of magazines, on murals painted across city walls, swept through the Islamic world. Could bin Laden have hoped for a more dramatic victory in the strategy of provocation?
ALTERNATIVE PROCEDURES
Bureaucracy, by creating regular pathways of procedure and practice, makes the unusual routine. By the time officials of the Central Intelligence Agency had codified their “combined use of interrogation techniques” in late 2004, “high-value detainees” (HVDs) would have to immediately and “willingly provide information on actionable threats and location information on High-Value Targets at large—not lower level information—for interrogators to continue with the neutral approach.” That is, a high-value detainee’s failure to offer such immediate and complete cooperation upon capture, as judged by the interrogator, would result in his immediate subjection to the “conditioning phase” of the enhanced interrogation program, which involved, in the CIA’s description:
a. Nudity. The HVD’s clothes are taken and he remains nude until the interrogators provide clothes to him.
b. Sleep Deprivation. The HVD is placed in the vertical shackling position to begin sleep deprivation. Other shackling procedures may be used during interrogations. The detainee is diapered for sanitary purposes, although the diaper is not used at all times.
c. Dietary manipulation. The HVD is fed Ensure Plus or other food at regular intervals. The HVD receives a target of 1500 calories a day per OMS [CIA Office of Medical Services] guidelines.
Throughout these documents the language is neutral and bureaucratic: “The procedures he is subjected to are precise, quiet, and almost clinical and no one is mistreating him.”
Even in the CIA documents, though, which strive to describe the program so “clinically,” every once in a while a bit of reality peeps through: one interrogator, chastised for blowing cigar smoke in a detainee’s face, claims he is obliged to smoke the cigar “to cover up the stench.” Think of those diapers, which are used for humiliation as well as for “sanitary purposes.” Or consider Khalid Sheikh Mohammed’s description of the “vertical shackling position,” which, by the time he was captured, in Rawalpindi, Pakistan, in March 2003, nearly a year after Abu Zubaydah, CIA interrogators had begun using in preference to “long-term sitting” to “begin sleep deprivation”:
I was kept for one month in the cell in a standing position with my hands cuffed and shackled above my head and my feet cuffed and shackled to a point in the floor. Of course during this month I fell asleep on some occasions while still being held in this position. This resulted in all my weight being applied to the handcuffs around my wrist resulting in open and bleeding wounds. Both my feet became very swollen after one month of almost continual standing.
The Red Cross interviewer, who took down Khalid Sheikh Mohammed’s account in late 2006, notes that “scars consistent with this allegation were visible on both wrists as well as on both ankles.”
Like all of the CIA’s “enhanced interrogation techniques,” forced, extended standing has a long tradition. The Soviets, who called it simply stoika, “standing,” relied on it heavily as the most important “softening” tool in their interrogations. Pondering the effectiveness of this method, Lawrence F. Hinkle and Harold G. Wolff, in a classic 1956 paper, “Communist Interrogation and Indoctrination of ‘Enemies of the State,’ ” observe that “after 18 to 24 hours of continuous standing, there is an accumulation of fluid in the tissues of the legs. . . . The ankles and feet of the prisoner swell to twice their normal circumference. The edema may rise up the legs as high as the middle of the thighs. The skin becomes tense and intensely painful. Large blisters develop, which break and exude watery serum.”
Set against this stark description the bureaucratic terms of the CIA’s description—“quiet, precise, almost clinical,” “OMS guidelines”—are particularly striking, not least the presence of doctors to make sure “no one is mistreating him.” One detainee, Wallid bin Attash, who had lost a leg fighting in Afghanistan and who spent days and weeks with his hands chained to the ceiling, described periodic visits he received from a doctor, whose task was to measure the swelling in his remaining leg using a tape measure.
Many trained observers have pointed out the similarities of the CIA’s “alternative set of procedures” to “the basic KGB technique . . . sleep deprivation, stress positions, cold.” The association is no accident: the CIA contractors improvised their methods based on techniques they had used as instructors in the SERE program, which in turn had been designed during the early Cold War “to simulate conditions” pilots might face if imprisoned by the Soviets or the Chinese—“enemies,” that is, “that did not abide by the Geneva Conventions.”
We see here perhaps the prime example of the improvisation inherent in the state of exception. First, the critical security bureaucracies in the U.S. government, the CIA, and the military derived their “enhanced interrogation techniques” from a Cold War–era pilot training program that intentionally reproduced techniques the Soviets and Chinese had used in their “illegal exploitation . . . of prisoners over the last 50 years,” as one former SERE instructor later told the Senate Armed Services Committee. Then they placed before government attorneys the Through-the-Looking-Glass task of proving that those same interrogation techniques were perfectly permissible under the tenets of international law that they had been expressly designed to violate. A central line of reasoning running through the torture memos drafted by the Department of Justice lawyers is the peculiar notion that because the pilot trainees, who were volunteers and who could, of course, halt the procedures at any time, did not suffer long-term psychological harm, then detainees involuntarily and repeatedly subjected to these techniques for real—who might reasonably fear that during waterboarding, for example, they might actually drown—would not suffer long-term harm either.
EXTRAORDINARY BUREAUCRATIC FEAT
So an interrogation program deemed absolutely essential to protect the country during a national emergency was reverse engineered from a training program for pilots from the 1950s by contract instructors who knew nothing about al Qaeda and had never carried out an actual interrogation. Then the highest of America’s “high value detainees,” who supposedly knew about deadly attacks soon to come, were placed in the hands of those contractors, who applied to them techniques that had been “reverse engineered” from Soviet and Chinese tortures of half a century before. The story is too bizarre and strange to be credible in any novel.
And yet it happened. How can we begin to account for it? The United States, after all, had had considerable experience in interrogating prisoners, not least during World War II, a time of no small national emergency, during which the military managed to produce in short order an interrogation program that was legal, subtle, and by all accounts immensely effective. But there is no evidence that anyone in the Bush administration looked at this history or indeed had any interest in finding out what solutions to these problems the government had devised in the past. To understand the decisions about interrogation we have to look to attitudes about history and about government held by the most senior and powerful figures in the Bush administration, notably the vice president, the secretary of defense, and the president himself. As Ron Suskind notes in The One Percent Doctrine, “Sober due diligence, with an eye for the way previous administrations have thought through a standard array of challenges facing the United States, creates . . . a kind of check on executive power and prerogative.” Such a check was precisely what the president, in the wake of September 11, did not want. As President Bush evolved, writes Suskind, from
the early, pre-9/11 president, who had little grasp of foreign affairs and made few major decisions in that realm . . . to the post-9/11 president, who met America’s foreign challenges with decisiveness born of a brand of preternatural, faith-based, self-generated certainty. . . . His view of right and wrong, and of righteous actions—such as attacking evil or spreading ‘God’s gift’ of democracy—were undercut by the kind of traditional, shades-of-gray analysis that has been a staple of most presidents’ diets. . . .The hard, complex analysis . . . would often be a thin offering, passed through the filters of Cheney or Rice, or not presented at all.
During the post-9/11 Bush administration the “interagency”—the process by which government departments and agencies study, develop, debate, and approve ideas and policies, by which policies rise gradually through the assistant secretary, deputy secretary, and then principal level—went on, with the bureaucracy whirring along as it always had. But when it came to many of the most vital policies of the state of exception, the recommendations produced were ignored or circumvented. When we search for a record of the policy discussion that preceded the momentous decision to approve and use “enhanced interrogation techniques,” for example, we find very little there, beyond Rice’s approval of the Abu Zubaydah interrogation plan. As Philip Zelikow, executive director of the 9/11 Commission and later Secretary Rice’s counselor at the Department of State, remarked, in this and other grave policy choices in the state of exception, the tendency seemed to have been to call in the lawyers to tell policymakers the limits of “what we can do.” There is little or no record of anyone ever discussing “what we should do.” If officials argued this question, no record of it has yet been made public. We don’t even know who came up with the idea that, in Zelikow’s words, “the CIA—an agency that had no significant institutional capability to question enemy captives—[would improvise] an unprecedented, elaborate, systematic program of medically monitored physical torment to break prisoners and make them talk.”
How was it then that this “extraordinary bureaucratic feat,” by which this “program was conjured out of thin air”—the words are Zelikow’s—actually came about? No study seems to have been undertaken of various interrogation methods, no effort to consult allies—the English, the French, the Israelis—who had grappled intimately with these issues themselves. No record has been made public of any effort to examine, let alone adapt, the remarkably effective and noncoercive interrogation program developed during World War II. Faced with the momentous decision to torment America’s prisoners, writes Zelikow, “none of the moral or policy issues connected with these choices, including the merits of using SERE-type methods, appear to have been analyzed in a serious way.” Instead, secret meetings with a handful of people and then a “presidential-level decision.”
We have seen this movie before. During the fall of 2001 the policy of trying detainees before military commissions was developed the same way, by David Addington, then Vice President Cheney’s counsel, and a handful of others, and then presented by Cheney for the president’s signature during one of their private lunches. And like Colin Powell, Condoleezza Rice, who as national security adviser was supposedly running the interagency process, found out about the decision on CNN. A tiny cabal of officials, led by Cheney and including Addington, Tenet, counterterrorism official Cofer Black, and Deputy Assistant Attorney General John Yoo, and a few others, essentially constructed, themselves, the critical national security policies of the U.S. government during the weeks and months after September 11. The National Security Council system, set up in the National Security Act of 1947 as the means by which critical decisions would be made, by which information and analysis would be drawn upward from the essential security bureaucracies and decisions imposed downward, was effectively bypassed. Senior officials were kept in the dark, sidelined, ignored. It was a mechanism for creating a series of faits accomplis, and it worked.
Of course, that depends on what we mean by “worked.” The military commissions system proved to be a disaster, a political and diplomatic embarrassment that was unworkable in practice and that the Supreme Court finally threw out. Out of nearly eight hundred “unlawful combatants” that had been brought to Guantánamo during President Bush’s time in office, his military commissions managed to convict a total of three. Hundreds were simply released. But the cabal had succeeded in creating the commissions under the president’s sole authority, circumventing those in the government who would have raised objections that would likely have blocked or certainly modified the program, and making it the law of the land for four years.
We know how the “alternative set of procedures” came to be approved. In the wake of Abu Zubaydah’s capture in March 2002, the CIA director and the vice president argued that the program was necessary. Rice tells us in her memoirs how Director of Central Intelligence Tenet described the alternative set of procedures to the president:
George said . . . the program was necessary, explaining why the CIA thought Zubaydah was the key to understanding impending plots. He described in general terms what techniques he’d recommend, including waterboarding, and the safeguards that would be employed, including the presence of medical personnel, to ensure that the interrogations were conducted safely. The DCI emphasized that the techniques were safe and effective and had been used in the military training of thousands of U.S. soldiers.
Justice Department officials, based on the decisions that had been taken months before withholding from detainees Geneva Convention protections (and thus sidestepping, at least to their satisfaction, the ban on “cruel, inhuman and degrading treatment”), and armed with John Yoo’s memoranda affirming that the techniques did not rise to the level of torture, had pronounced the program legal. “In other words,” as Zelikow puts it, “the President was told that an al Qaeda leader with knowledge of possible plots was in our hands, that this was the only way to find out what he knew, and that the proposed program was legal.” Given these points—severe threat, necessity, legality—the decision of the president—at least this president—was foreordained. He approved.
BLACK BOX
As it happens, almost everything the president was told, beginning with who Abu Zubaydah was and what he could be expected to know, was wrong. These misconceptions and errors would soon come to be inscribed, as it were, on Zubaydah’s body. That improvisation and experimentation, inherent in the style of the state of exception, can be seen in the evolution of the “enhanced interrogation techniques” Abu Zubaydah himself came to recognize. He recounts the second, or “correction,” phase of his interrogation in the cold white room:
Two black wooden boxes were brought into the room outside my cell. One was tall, slightly higher than me and narrow. Measuring perhaps in area [31/2 by 21/2 feet by 61/2 feet high]. The other was shorter, perhaps only [31/2 feet] in height. I was taken out of my cell and one of the interrogators wrapped a towel around my neck, they then used it to swing me around and smash me repeatedly against the hard walls of the room. I was also repeatedly slapped in the face. . . .
I was then put into the tall black box for what I think was about one and a half to two hours. The box was totally black on the inside as well as the outside. . . . They put a cloth or cover over the outside of the box to cut out the light and restrict my air supply. It was difficult to breathe. When I was let out of the box I saw that one of the walls of the room had been covered with plywood sheeting. From now on it was against this wall that I was then smashed with the towel around my neck.
In a 2004 memorandum to Assistant Attorney General Daniel Levin an unnamed CIA officer noted that this “walling”
is one of the most effective interrogation techniques because it wears down the [high-value detainee] physically, heightens uncertainty in the detainee about what the interrogator may do to him and creates a sense of dread when the HVD knows he is about to be walled again. . . . An HVD may be walled one time (one impact with the wall) to make a point or twenty to thirty times consecutively when the interrogator requires a more significant response to a question.
What about the mysterious appearance of the plywood, evidently introduced to prevent the kind of bodily injury that would make further “exploitation” of the detainee difficult or impossible? Where precisely did that change in procedure come from? As CIA officer John Kiriakou reminds us,
Each one of these steps . . . had to have the approval of the Deputy Director for Operations. So before you laid a hand on [a detainee], you had to send in the cable saying, “He’s uncooperative. Request permission to do X.” And that permission would come. . . . The cable traffic back and forth was extremely specific.
This hour-by-hour approval of specific techniques issuing out of CIA headquarters was the near end of an interlocking system of notification and briefings that ensured that knowledge of the enhanced interrogation program was spread among top officials of the government. CIA officials who approved the program and the use of specific techniques made an assiduous effort to brief “NSC policy staff and senior Administration officials,” according to the CIA inspector general’s report. “The Agency specifically wanted to ensure that these officials and the [Congressional Oversight] Committees continued to be aware of and approve CIA’s actions.”
The Church and Pike committee investigations of the CIA in the 1970s exposing agency assassinations, coups, and other misdeeds brought in their wake scandals and indictments. CIA leaders and officers of the national security state were determined that this time, no matter how national attitudes on interrogation and torture might change, they could never again be accused of rogue behavior. Instead of the former policy of putting nothing on paper, which had allowed a convenient deniability for the president and other high officials when misdeeds were exposed, this time CIA officers would insist on briefings, meetings, records, memoranda, documents: explicit approval. This time, they made certain that high officials wouldn’t be able to claim they didn’t know. In so doing, they ensured that responsibility was spread very high and very wide indeed. “Why are we talking about this in the White House?” Attorney General John Ashcroft is said to have asked during one Principals Meeting conducted to choreograph and approve what “enhanced interrogation techniques” should be applied, and in what combination, to a hooded prisoner on the other side of the globe. “History will not judge this kindly.”
DRIFTING DOWNWARD
Of the eleven “enhanced interrogation techniques” deemed legal in August 2002 by the Department of Justice (a proposed twelfth, burial alive, the government lawyers rejected), ten techniques, according to John Yoo, “did not even come close to the [legal] standard [of torture]” but “waterboarding did.” “I had actually thought that we prohibited waterboarding,” Yoo confessed to Department of Justice investigators. “I didn’t recollect that we had actually said that you could do it.” He went on: “The waterboarding as it’s described in that [August 2002] memo, is very different than the waterboarding that was described in the press. And so when I read the description in the press of what waterboarding is, I was like, oh, well, obviously that would be prohibited by the statute.”
Indeed the International Committee of the Red Cross, legally charged under the Geneva Conventions with investigating and judging the treatment of prisoners, declared without qualification in its extensive report on American treatment of high-value detainees that waterboarding and other “enhanced interrogation techniques” as practiced at the black sites “amounted to torture and/or cruel, inhuman, or degrading treatment” and that “the ill-treatment to which [the detainees] were subject while held in the CIA program, either singly or in combination, constituted torture.” But Yoo’s observation underlines the difference between what is prescribed in the legal and policy documents—in which Yoo memorably dismissed waterboarding as “simply a controlled acute episode”—and what happens when these techniques are actually applied by human beings to human beings at the black sites.
Here is Abu Zubaydah’s account:
After the beating I was then placed in the small box. . . . As it was not high enough even to sit upright, I had to crouch down. . . . The stress on my legs held in this position meant my wounds both in the leg and stomach became very painful. . . .The wound on my leg began to open and started to bleed. . . .
I was then dragged from the small box, unable to walk properly and put on what looked like a hospital bed, and strapped down very tightly with belts. A black cloth was then placed over my face and the interrogators used a mineral water bottle to pour water on the cloth so that I could not breathe. After a few minutes the cloth was removed and the bed was rotated into an upright position. The pressure of the straps on my wounds was very painful. I vomited. The bed was then again lowered to horizontal position and the same torture carried out again with the black cloth over my face and water poured on from a bottle. On this occasion my head was in a more backward, downwards position and the water was poured on for a longer time. I struggled against the straps, trying to breathe, but it was hopeless. I thought I was going to die. I lost control of my urine. Since then I still lose control of my urine when under stress.
I was then placed again in the tall box. While I was inside the box loud music was played again and somebody kept banging repeatedly on the box from the outside. I tried to sit down on the floor, but because of the small space the bucket with urine tipped over and spilt over me. . . . I was then taken out and again a towel was wrapped around my neck and I was smashed into the wall with the plywood covering and repeatedly slapped in the face by the same two interrogators as before.
I was then made to sit on the floor with a black hood over my head until the next session of torture began.
This then is the famous waterboarding, a time-honored technique deployed by the priestly interrogators of the Spanish Inquisition, by American soldiers during the Philippine rebellion of the early twentieth century, by French paratroopers during the Algerian War of the late 1950s and early 1960s, by the Argentines during their dirty war of the 1970s, and by the Khmer Rouge and the Salvadorans during their wars of the 1970s and 1980s. Techniques varied: the French would strip the prisoner, beat him, strap him to a bench, and tilt his head backward into a bucket of dirty or soapy water, or of urine. The Argentines devised a hinge joining bench and water basin that would allow the interrogators to strap the prisoner down, lift the bench, and tilt his head backward into the water. In developing their modern version, the CIA interrogators seem to have relied most heavily on the technique used by the venerable Spanish inquisitors in which, according to one contemporary description, “a wet cloth is laid over the prisoner’s mouth and nostrils, and a small stream of water constantly descending upon it, he sucks ye cloth into his throat . . . and puts ye unhappy wretch into the agonies of death.” Whatever the variation in technique, the principle of waterboarding remains the same: drowning the prisoner, provoking the uncontrollable panic this causes, and interrupting the drowning just in time to save his life.
That American interrogators were waterboarding prisoners first appeared in the press in May 2004, in a report in The New York Times. As early as December 2002, The Washington Post had run a lengthy report on its front page on “stress and duress” techniques, and the Times had followed with its own report several months later. In the spring of 2004, in the wake of Abu Ghraib, the trickle of leaks about torture became a flood. The two narratives, the story of what was “secretly” done and the story of what we know was done, crossed very early. Despite the secrecy of the black sites, we’ve now had more than a decade to debate waterboarding and its effectiveness, and we have seen discussion about these “secret” techniques evolve, from Kiriakou’s assertion in 2005 that Abu Zubaydah “broke” almost immediately when waterboarded for the first time to the revelation, three years later, that in fact Zubaydah had been waterboarded no fewer than eighty-three times, to the description, in the voluminous but still largely classified Senate Select Committee on Intelligence’s torture report, that these waterboardings produced from Abu Zubaydah “hysterical pleas” and “immediate fluid intake and involuntary leg, chest and arm spasms,” until he became “completely unresponsive, with bubbles rising through his open full mouth.” After the eighty-second waterboarding, officials back at headquarters insisted he must be waterboarded again—in the face of strong objections from interrogators on the scene who argued that the first eighty-two applications of the waterboard had left the detainee “compliant”—because he still hadn’t given up information about the attacks that these officials were convinced he knew were coming. Finally, even they were forced to conclude that Abu Zubaydah didn’t know. So when CIA officers judged that the use of “enhanced interrogation techniques” had been a “success,” they meant not that they had forced him to give up more information but that they had made him suffer enough to prove to their satisfaction that he didn’t know what they had been convinced he did. Torture was successful because it let them alleviate their own anxiety. And their anxiety was in no small part based on their ignorance about who Abu Zubaydah actually was and what he could be expected to know.
This dynamic arises in the Senate report again and again. CIA officials are convinced that detainees know about pending attacks, and when they don’t reveal them, officials push for more days of “forced standing” and sleep deprivation, more walling and water dousing and close confinement, more waterboarding. What the weeks and weeks of torture finally prove is that detainees don’t know. Terrorist organizations are cellular structures, with information supplied only to those who need to know it. Unless American forces chance to capture a person about to conduct one, they are going to have a very hard time finding people who know about coming attacks. Because of this reality, the narratives of torture after 9/11 for all their numbing brutality tell a simple, ugly story: we translated our ignorance into their pain.
Already in 2004 the CIA inspector general had concluded in his report that in waterboarding Zubaydah the interrogators used more water and performed the procedure much more frequently than prescribed in the legal documents. The Senate Select Committee on Intelligence concluded that the techniques as applied had been much more brutal than had been reported to the Department of Justice, the Congress, or the White House: Detainees were kept chained to the walls of bare concrete cells in constant darkness, bombarded with unceasing white noise. One detainee left chained to a wall in a dark, unheated dungeon half naked was found frozen to death. Two detainees whose feet were broken were tortured by “forced standing,” their hands shackled to the ceiling for days at a time. One detainee, after “56 hours of standing sleep deprivation,” was “barely able to enunciate” and “visibly shaken by his hallucinations of dogs mauling and killing his sons and family.” Five detainees were forcefed rectally “without documented medical necessity.”
The Senate investigators also concluded that the CIA had repeatedly and systematically misled its overseers in the White House and in Congress about the effectiveness of torture. And if, as the committee found, the “CIA repeatedly provided inaccurate information to the Department of Justice, impeding a proper legal analysis of the CIA’s Detention and Interrogation Program,” then the golden shield the Department provided in its torture memos was based on false information. What was done in those sunless rooms, in other words, might well have been illegal even according to the extremely lenient analysis of John Yoo and his colleagues. The waterboarding performed on detainees so differed from what had been described to Justice Department lawyers that the acts likely constituted torture, even under Yoo’s exceedingly narrow definition.
Whether or not the agency intentionally misled the lawyers, the actual application of the techniques certainly reflected a general “drifting downward” into greater cruelty that we see throughout the various plotlines of this story. In testimony before the Senate Judiciary Committee, the FBI’s Ali Soufan, who carried out the initial interrogation of Zubaydah, explained the dynamic behind this inevitable devolution. An interrogator using harsh techniques, Soufan explained, “tries to subjugate the detainee into submission through humiliation and cruelty. The approach,” he went on,
applies a force continuum, each time using harsher and harsher techniques until the detainee submits. The idea behind the technique is to force the detainee to see the interrogator as the master who controls his pain. . . . The detainee is stripped naked and told: “Tell us what you know.” If the detainee doesn’t immediately respond by giving information . . . then the next step on the force continuum is introduced, for example sleep deprivation, and the process will continue until the detainee’s will is broken and he automatically gives up all information he is presumed to know.
There are many problems with this technique. A major problem is that it is ineffective. Al Qaeda terrorists are trained to resist torture. As shocking as these techniques are to us, the al Qaeda training prepares them for much worse—the torture they would expect to receive if caught by dictatorships, for example. This is why the contractors had to keep getting authorization to use harsher and harsher methods, until they reached waterboarding and then there was nothing they could do but use that technique again and again. Abu Zubaydah had to be waterboarded 83 times and Khalid Shaikh Mohammed 183 times. In a democracy there is a glass ceiling of harsh techniques the interrogator cannot breach, and a detainee can eventually call the interrogator’s bluff.
At the time Zubaydah was strapped to that hospital gurney, in fact, any such “rules” limiting his treatment were in effect administrative, not legal. In arguing that waterboarding was nothing more than “a controlled acute episode” and thus did not constitute torture, John Yoo had appended a final and rather striking section to his August 1, 2002, memorandum, in which he argued that, even if this and other “alternative procedures” were in fact torture—he of course had claimed otherwise—then the president, as commander in chief, could still, legally, order them applied to detainees. Regardless of what treaties or statutes might say, in other words, the president of the United States could legally order torture. This most notorious passage of legal argument was apparently added to the memo after the Justice Department refused to give CIA officials, as they demanded, a “letter of declination,” a full ex ante pardon for any actions CIA officers might take in interrogating detainees. The final passage of Yoo’s memorandum seems to have been intended as a substitute for such a letter, in order to offer a final, bulletproof “golden shield” to the CIA, so that, come what may—even if this extreme reasoning was eventually disowned and discarded, as in fact it was—all involved could claim to have acted “in good faith, on the advice of their attorney.”
Yoo, in composing this part of his memorandum—the idea for it seems originally to have come from David Addington, Vice President Cheney’s counsel—was not arguing anything he did not himself believe, as demonstrated in his other writings and, most vividly, in this 2005 exchange during a debate with Professor Doug Cassel of the Notre Dame Law School:
CASSEL: If the President deems that he’s got to torture somebody, including by crushing the testicles of the person’s child, there is no law that can stop him?
YOO: No treaty.
CASSEL: Also no law by Congress. That is what you wrote in the August 2002 memo.
YOO: I think it depends on why the President thinks he needs to do that.
Yoo is quite right, of course, that his memorandum, which was the official policy of the United States government for several years, does in effect claim that if the president of the United States ordered any atrocity and did so pursuant to his commander in chief authority, such an order would be legal. Presumably he could order the child burned alive or dipped in acid or boiled in oil, and that would be legal as well. He is the president and the commander in chief.
We all know of governments in which the leader may command that atrocities be committed and can do so in full confidence that his actions are legal because he is the head of state or commander in chief. Certainly Jefferson and Madison and the other framers knew of such governments—they had all read Voltaire on torture and tolerance and limited power, understood that forbidding torture stood as an ultimate test case of limited government—and it was not the kind of government that they thought they were creating. Such a government is one of men and not of laws, based on the principle, famously enunciated by Richard Nixon, that “when the president does it, that means that it’s not illegal.” After September 11, that principle, which is the clear implication of Mr. Yoo’s memorandum, became the de facto policy of our government, and in important ways remains inscribed within our laws. Fourteen years after the coming of the state of exception, and six years after a new president was elected in part to end it, we remain imprisoned within it.
SCANDAL FORETOLD
Though his moment of secret fame is long past, Abu Zubaydah is still with us. Before they began torturing him at the black site in the summer of 2002, his interrogators cabled CIA officials that “in light of the planned psychological pressure techniques to be implemented,” they needed “reasonable assurances that [Abu Zubaydah] will remain in isolation and incommunicado for the remainder of his life.” But after three and a half years in black sites in Thailand, Poland, and other undisclosed locations, he was moved in September 2006 to Guantánamo—an event hailed by President Bush in a historic White House speech revealing and defending his “alternative set of procedures”—and he remains there today, in his thirteenth year of imprisonment without trial.
Thinking of Abu Zubaydah, his undetermined future, and the questions his mistreatment raises, it is impossible not to think as well of his American partners in these black site scenes enacted more than a decade ago. Some remain in the CIA and elsewhere in the security bureaucracy. Others have moved on, to private law firms, to university faculties, to corporate security jobs, even, in the case of Jay Bybee, John Yoo’s boss and the signatory of Yoo’s most notorious torture memorandum, to the federal bench. But Abu Zubaydah, Khalid Sheikh Mohammed, and the others are still with us: their story has not ended and so neither can that of their American interrogators.
The CIA and Justice Department documents, now public, are full of the drama of the interrogators and CIA officials demanding that they be granted if not advance immunity for what they were about to do then at least a golden shield that would protect them from any future attempt to prosecute. And they were provided with such a shield, first, in the torture memos produced by John Yoo and his successors at the Justice Department and later in the Military Commissions Act of 2006, which explicitly shielded Bush administration officials from prosecution under the War Crimes Act. In April 2009, in what would turn out to be one of its last acts of aggressive transparency when it came to the state of exception, the new Obama administration released to the public the full texts of the torture memos, as tarnished tokens, perhaps, of an era that had been left behind, or so it was then thought. But as one looks today at those documents, and through them at these ghostly figures—not only at the lawyers who deemed these techniques legal but at the policymakers sitting in their offices who ordered them and the interrogators who practiced them on men chained naked in cold sunless rooms—one has the haunting sense that they are all looking forward at us, that they were all anticipating the day we might be standing here judging what they did. If we know anything, it is that they knew this moment would come. They were determined to prepare for it, and in a sense they succeeded brilliantly. The legal memos, however grotesque in their reasoning and however widely denounced, have in effect held sway. In this sense, the state of exception, enduring as it is, had inscribed within it the chronicle of a scandal foretold.
RUMSFELD’S QUESTION
During the dark days of October 2003, after he had finally been forced to admit that the great Iraq “Mission Accomplished” had indeed become a grinding insurgent war, with ardent young Muslim volunteers flooding into Iraq to fight the American occupiers as they had once flooded into Afghanistan to fight the Soviets, embattled Secretary of Defense Donald Rumsfeld let fall on the Pentagon one of his famous “snowflakes,” a memorandum asking broad questions that he directed his top generals and strategists to ponder. Dated October 16, 2003, and entitled “Global War on Terrorism,” the memo, after pointing out that “we lack metrics to know whether we are winning or losing the global war on terror,” posed with characteristic precision the key question: “Are we capturing, killing or deterring and dissuading more terrorists every day than the madrassas and the radical clerics are recruiting, training and deploying against us?”
Read today, Rumsfeld’s question has a certain poignancy, for we know that the secretary of defense was posing it just after having invaded Iraq, thereby broadening the war on terror far beyond the initial battlefield and giving an enormous boon to all “the madrassas and radical clerics . . . recruiting, training and deploying” against the United States. It was slowly dawning on him, perhaps, that instead of moving smartly forward toward his destination he found himself trapped in a spiral that circled ever further away from it. Not only had he and his colleagues, by invading Iraq before “finishing” Afghanistan, embroiled the United States in a two-front war, they had gone far beyond even the vastly ambitious goals President Bush proclaimed to the American people nine days after the 9/11 attacks. “Our war on terror begins with Al Qaeda but it does not end there,” the president declared. “It will not end until every terrorist group of global reach has been found, stopped and defeated.” Now finding, stopping, and defeating every terrorist group of global reach was no longer enough. Iraq and Afghanistan must somehow be pacified and made over into workable democracies. Responding to an attack by an insurgent group that seeks to expose the United States as the ultimate oppressor of Muslims, the United States had not only sent paramilitary and special operators around the world to conduct secret operations, including capturing, secretly imprisoning, and torturing terrorist suspects, it had invaded and occupied two Muslim countries and pledged to remake the region. In doing so, instead of narrowing the list of enemies, as insurgency expert Jeffrey Record writes, “the administration has postulated a multiplicity of enemies, including rogue states, weapons of mass destruction (WMD) proliferators, terrorist organization, and terrorism itself.” He goes on: “It has also . . . conflated them as a general, undifferentiated threat. In so doing, the administration has arguably subordinated strategic clarity to the moral clarity it seeks in foreign policy and may have set the United States on a path of open-ended and unnecessary conflict with states and non-state entities that pose no direct or imminent threat to the United States.”
By the time it invaded Iraq in March 2003, the United States in its global war on terror was following not the strategy of disaggregation suggested by many experts, whereby it would concentrate on destroying al Qaeda itself, and attacking its links to associated terrorist and insurgent organizations, thereby isolating al Qaeda and narrowing and concentrating the war. By invading Iraq, the United States had adopted a de facto strategy of aggregation, which meant, wrote military strategist David Kilcullen in 2004, “lumping together all terrorism, all rogue or failed states, and all strategic competitors who might potentially oppose U.S. objectives in the war” and which “tends naturally to the logical outcome of a war against all terrorists or—far worse—all Muslims simultaneously. This creates enormous potential for overstretch, exhaustion of popular will, and ultimate failure.”
It also creates the distinct likelihood that in the process the Americans, with their high-profile military occupations and the insurgent reactions that those occupations spawned, would be doing the jidhadists’ political work for them. Ayman al-Zawahiri, then bin Laden’s deputy, recognized this early, noting in 2004 that the Iraq insurgency had “turned America’s plan upside down. The defeat of America in Iraq and Afghanistan has become just a matter of time, with God’s help. The Americans in both countries are between two fires. If they carry on, they will bleed to death—and if they pull out, they lose everything.”
For Secretary Rumsfeld, perhaps, this reality had begun to dawn. He put his query about whether the United States was creating more terrorists than it was “capturing, killing or deterring and dissuading” to the Pentagon’s Defense Science Board. In 2004, the board delivered a report in which the authors identified “negative attitudes [toward the United States] and the conditions that create them” in the Middle East and South Asia as “the underlying sources of threats to America’s national security.” The authors were quite specific:
• American direct intervention in the Muslim World has paradoxically elevated the stature of and support for radical Islamists, while diminishing support for the United States to single-digits in some Arab societies.
• Muslims do not “hate our freedom,” but rather, they hate our policies. The overwhelming majority voice their objections to what they see as one-sided support in favor of Israel and against Palestinian rights, and the longstanding, even increasing support for what Muslims collectively see as tyrannies, most notably Egypt, Saudi Arabia, Jordan, Pakistan, and the Gulf states.
• Thus when American public diplomacy talks about bringing democracy to Islamic societies, this is seen as no more than self-serving hypocrisy. . . .
• Furthermore, in the eyes of Muslims, American occupation of Afghanistan and Iraq has not led to democracy there, but only more chaos and suffering.
The result, the authors conclude, is that “the dramatic narrative since 9/11 has essentially borne out the entire radical Islamist bill of particulars.” The United States is the threat and jihadist groups “portray themselves as the true defenders of an Ummah (the entire Muslim community) invaded and under attack—to broad public support.”
The answer to Rumsfeld’s question: Not only was the United States not killing, capturing, deterring, or dissuading terrorists as fast as the madrassas and the radical clerics could produce them, but it had chosen, by expanding its global war on terror to places it need never have gone, to give its enemies an enormous helping hand. Even as the drones began flying and al Qaeda had begun to suffer damage in the tribal areas of Pakistan, another great force was rising in the deserts of western Iraq, a Sunni movement that would combine the Islamist resistance forces that had risen up against the American occupiers, the foreign mujahideen that had flooded into the country to fight the infidels, and the Baathist military and intelligence specialists that the Americans had thrown out on the street when they dissolved Saddam’s army and security forces. The American invasion had given bloody birth to al Qaeda in Iraq, the future Islamic State, a second great multinational terrorist enemy in the looming forever war.
PART TWO
OBAMA: NORMALIZING THE EXCEPTION
Terror, Fear, and the War Without End
Turns out I’m really good at killing people. Didn’t know that was gonna be a strong suit of mine.
—President Barack Obama, September 30, 2011
This war, like all wars, must end.
—President Barack Obama, May 23, 2013
ENDURING EXCEPTION
Our forever war began with a transformative image of unending resonance and power: the violent metamorphosis of those great New York towers, taller than the builders of the Tower of Babel could have dreamed, into heaven-reaching plumes of white dust. As they were transformed, so were we, stepping through the portal into the state of exception. Permanent war, both conventional and covert; extraordinary rendition, indefinite detention, enhanced interrogation, warrantless surveillance: these and other emergency procedures quickly became the accepted currency of the national security state.
More than fourteen years later that state of exception endures and bears now within it a prodigious contradiction: it is an exceptional state that shows all signs of becoming normalized. The one element that since the early Roman dictatorships all states of exception have shared—that they are temporary, that they end—seems lacking in ours. In this, our state of exception seems to contradict the basic purpose that has always motivated “constitutional dictatorship.” Clinton Rossiter, the scholar who coined that term, declared that the intent of the exception was “to end the crisis and restore normal times.” Normal times he defined simply as “the complete restoration of the status quo ante bellum.”
In the United States normal times have not been restored. Our state of exception, created to fight a war on terror that by its own definition would not end, endures. This does not mean that it has not evolved and changed, even as our political leaders have. Most notably, President Obama “prohibited” torture, an act that, in itself, gives a sense of the twilit new normal we now inhabit. Though moving from practicing torture to prohibiting it, as President Obama did by publicly signing an executive order to that effect, is most significant, it is emphatically not a return to the status quo ante bellum. Though strictly forbidden by domestic statute and international law, which forbids it at all times and explicitly in times of emergency, torture now lies within the president’s power to prohibit—or to order. In refraining from officially torturing before the state of exception, our government was following the law; in refraining from torturing now, the government is in effect following the directive of the current chief executive, an executive who, even as he calls waterboarding “plainly illegal,” refrains from prosecuting or sanctioning in any way his predecessors who speak proudly of having ordered it.
Managing such subtle evolutions has been President Obama’s distinctive contribution. He grasped certain central weapons of the exception and, instead of returning them to the arsenal of emergency measures, legalized, regularized, normalized them. And yet this had not been his stated intent. During his first presidential campaign his words on the issue were plain, and eloquent; for example, this ringing statement in August 2007:
Too often since 9/11, the extremists have defined us, not the other way around. . . .
As President, I will close Guantánamo, reject the Military Commissions Act, and adhere to the Geneva Conventions. Our Constitution and our Uniform Code of Military Justice provide a framework for dealing with the terrorists.
This Administration also puts forward a false choice between the liberties we cherish and the security we demand. I will provide our intelligence and law enforcement agencies with the tools they need to track and take out the terrorists without undermining our Constitution and our freedom.
That means no more illegal wire-tapping of American citizens. . . . No more ignoring the law when it is inconvenient. That is not who we are. And it is not what is necessary to defeat the terrorists. The FISA court works. The separation of powers works. Our Constitution works. We will again set an example for the world that the law is not subject to the whims of stubborn rulers, and that justice is not arbitrary.
This is not who we are: words that candidate and then president would utter again and again, pointing to the gap between American aspirations and the reality of the war on terror. Seventeen months later, after his improbable rise to the White House, the tone and the evident determination had not changed. On his second full day in office, President Obama sat before the television cameras and signed executive orders prohibiting torture by limiting permissible interrogation techniques to those explicitly contained in the Army Field Manual, creating a special task force to recommend how the U.S. government should interrogate high-value detainees, directing that the status of all detainees at Guantánamo be reviewed, and ordering that the offshore prison itself be closed within one year.
It seemed a powerful first step on the road to ending the state of exception. Yet today it is hard not to see this moment, two days into the new administration, as the high point, a moment of bold aspiration pointing toward a future that was never achieved. Rather than ending the state of exception, the Obama administration normalized it. Unlike George W. Bush, who often grounded his secret actions on his own authority as president, Obama and his team have worked hard to inscribe his predecessor’s improvisations into law and to make them permanent. And even as President Obama has taken to warning that the country must not remain “on a perpetual war-time footing,” he seems trapped in a prison of his making, perpetuating the very policies he demands must end.
We live with Guantánamo, an offshore prison and “legal black hole” that, a half dozen years after Obama vowed to close it, still holds nearly a hundred detainees, most of whom have been imprisoned there without trial for more than a decade, and more than forty of whom now officially comprise, thanks to yet another Obama executive order, a new type of legal being: prisoners who can neither be tried nor released. Justice Department lawyers have determined that not enough evidence exists to try these detainees, and yet to set them free is judged to pose too great a danger to the country. We accept from our president instead explicit rules, based not on his own authority but on the Congress’s Authorization for Use of Military Force, to govern and manage their indefinite detention.
We live with daily targeted killing as a central tool of U.S. foreign policy, carried out by unmanned aerial vehicles, or drones, on al Qaeda’s “associated forces”—many of which didn’t exist on September 11—under the authority of executive orders the most important of which remain secret. We live with warrantless surveillance of American citizens. And for the mass murderers whose attacks plunged us into the state of exception, we live with trials conducted not in the sunlight of our civilian courts but in a strange new half darkness, a twilight military world that has been conjured as a kind of darker twin subsisting alongside the law.
TRIAL OF THE CENTURY
As I write, five defendants who stand accused of plotting the attacks of September 11, whom President Obama had first boldly vowed to try in federal court in New York, are being judged before a military commission at Guantánamo. Military commissions had been the object of great contention during the Bush administration: devised in secret by a handful of administration appointees in 2001, the commissions had staggered along under various legal challenges until June 2006, when the Supreme Court in its Hamdan v. Rumsfeld decision declared them unconstitutional without an act of Congress. The following fall Congress finally ratified them in its Military Commissions Act. During the campaign Obama vowed to abolish the commissions and during his first days in office he suspended them. Four months later, after instituting certain reforms—limiting the use of hearsay evidence, banning evidence gathered by means of cruel treatment, making it easier for defendants to choose their own lawyers—the president reactivated the commissions. After the great outcry from New York politicians and the Republican opposition at the prospect of civilian federal trials for the 9/11 plotters, the commissions became the only alternative.
In spring 2012 the accused masterminds of the attacks of September 11 stood trial before a military commission at Guantánamo. Though one might have thought, with defendants facing charges of murdering nearly three thousand Americans, that this would truly be the Trial of the Century, few Americans even know the trial is taking place. The offshore courtroom differs markedly from any they might recognize. Those among the handful of journalists able to gain permission to fly into Guantánamo find themselves ushered into a room separated from the actual courtroom by thick soundproof glass. Through the glass they see people, many in uniform, enacting the roles of lawyers, judges, defendants, but though their lips move it is only after a forty-second delay that the journalists can hear the actual words they say, which are piped in through a special speaker system. This peculiar delay, like so much else in this peculiar place, is dictated by “security concerns.” When “something sensitive” is uttered behind the glass, notes reporter Carroll Bogert,
the infamous “hockey light” on the judge’s bench lights up and the comment is bleeped out. . . . The degree of classification of banal matters is bewildering. A former camp commander issued a memo on exactly what material the defense lawyers were allowed to bring in to their clients. One thing that was not allowed to be brought in? The memo itself.
The defendants include Khalid Sheikh Mohammed, the confessed mastermind of the September 11 attacks, who after he was captured to great fanfare in Pakistan in March 2003 immediately disappeared into the CIA’s network of secret prisons, spending time, reportedly, at black sites in Afghanistan, Poland, Romania, possibly Lithuania, and Guantánamo, an odyssey during which he was subjected to prolonged sleep deprivation, beatings, forced nudity, “walling,” cold water immersions, and waterboarding. Though that information comes from CIA documents that have long been public, in this court any mention of his or other defendants’ treatment while in custody is strictly forbidden. And yet torture, as Bogert writes, “is Guantánamo’s Original Sin. It is both invisible and omnipresent.” Which puts the government in a difficult position:
The U.S. government wants coverage of the 9/11 attacks, but not the waterboarding, sleep deprivation, prolonged standing, and other forms of torture that the CIA applied to the defendants. It’s tricky, prosecuting the 9/11 case while trying to keep torture out of the public eye.
As one of the psychiatrists present told the reporter, “Torture is the thread running through all of this. You can’t tell the story [of 9/11] without it.” And indeed proceedings had to be halted while the mental condition of one defendant—who kept shouting, “This is my life. This is torture. TOR! TURE!”—was evaluated. In the event, reporters never learned what else the defendant said. Partway through his statement the audio feed was cut off.
During the last few decades American prosecutors have convicted hundreds in federal court on terrorism charges. But what is happening in that strange bifurcated courtroom in Guantánamo bears little resemblance to those trials. This peculiar procedure, a futile attempt to render in the shadows a kind of disfigured justice to those charged with killing thousands of Americans and upending the history of the country, is one more legacy of the misshapen response to the attacks, a sign that torture is not a remnant of a past we want to forget but of a present we still struggle to ignore.
EDITING THE EXCEPTION
When President Obama and his senior officials took office, they confronted a state of exception already in place, including two ongoing hot wars in Iraq and Afghanistan; a counterterrorism war being fought “on the dark side” around the world by CIA paramilitaries and by the special operators of the military’s Joint Special Operations Command; a network of secret black site prisons stretching around the globe, from Morocco to Poland to Thailand, and a CIA that under explicit presidential and Justice Department approval had set up those prisons and had designed and run a program of “enhanced interrogations” there; a military prison at Guantánamo Bay that held 242 detainees; a military commissions system that had finally been passed into law by Congress—and much of this operating under the general legal authority of a sixty-word Authorization for Use of Military Force that Congress had passed three days after the September 11 attacks, more than seven years before.
Whatever his desire, it would not be within the new president’s power to begin anew, to start afresh. First and foremost Obama’s policies reflect the fact “that the Bush policies,” in the words of Bush’s former assistant attorney general Jack Goldsmith, “were woven into the fabric of the national security architecture in ways that were hard if not impossible to unravel.” The new president would have to work with what he had, altering what he could: editing, if you will, Bush’s state of exception.
He began boldly, suspending the military commissions, prohibiting torture, closing the black sites, and vowing to close Guantánamo within a year. More broadly, he moved to bring to a close, as expeditiously as possible, the “dumb war” his predecessor had launched in Iraq and to expand and win the “good war” that had dragged on and on in Afghanistan. Soon, and especially after Umar Farouk Abdulmutallab’s foiled attempt to blow up an airliner over Detroit on Christmas Day 2009, President Obama would vastly accelerate the rate of drone attacks on targets in Pakistan and Yemen, “secretly” killing, during the remainder of his first term, thousands of people by drones alone.
By the time President Obama took office, what I have called the “skeleton of the exception,” the latticework of laws, executive orders, and other legal instruments defining the emergency state, had evolved considerably since the early years of Bush’s presidency. During the second Bush administration, under the force of court decisions and congressional votes, the changes had accelerated. “One reason the Obama practices are so close to the late Bush practices,” as Goldsmith observes, “is that the late Bush practices were much different than the early ones.” Goldsmith, who ran the Office of Legal Counsel at the Department of Justice after John Yoo had left, notes that during the last years of the Bush administration, “Congress and the courts have engaged on terrorism issues, pushing back on some, approving others, and acquiescing in yet others.”
Congress not only passed into law Bush’s military commissions, it largely did the same for his surveillance program two years later. The Supreme Court in 2006 ruled that Common Article 3 of the Geneva Conventions does in fact apply to al Qaeda prisoners and fashioned a form of federal judicial review, albeit a strikingly ineffective one, for their detention. Obama’s acceptance of the war on terror paradigm and his moves to regularize the exception, issuing executive orders on indefinite detention, among other things, and basing much of the exception more explicitly on Congress’s Authorization for Use of Military Force, calmed some of the struggles between the executive, Congress, and the courts and brought to the exception a kind of “institutional settlement”—in the words of Professor Robert M. Chesney—based on “the emergence of a cross-party and cross-branch consensus.”
And what about the “flesh of the exception”? If we were to try to define the style of the Obama state of exception, plotting his changes to and innovations on that state bequeathed him by his predecessor, its most striking elements might comprise the following:
First, bringing to an end the explicit “war” part of the war on terror: that is, working—with varying degrees of success—to end the American role in the shooting wars in Iraq and Afghanistan and bring the troops home.
Second, at once narrowing and broadening the use of violence: focusing on al Qaeda and other terrorist groups, and on the Taliban, not on states that may or may not support them, while broadening the secret targets to include associated terrorist groups, a category very broadly conceived, from al Shabaab in Somalia to the Islamic State.
Third, developing a “light footprint” strategy with heavy covert use of remotely piloted vehicles (drones) and special operators to kill presumed terrorists and militants secretly from “over the horizon.”
Fourth, crafting a hybrid criminal justice–military approach to apprehending, interrogating, trying, and incarcerating terrorists that to some extent harks back to the pre-9/11 era and moves away from Bush’s war and preventive paradigms.
Fifth, working to legitimize and normalize those elements of the state of exception that had been grounded only in his predecessor’s inherent powers as “unitary executive,” collaborating with Congress to embody them in law or in executive orders.
Sixth, making expansive use of the power of secrecy, including the state secrets privilege, not only to cloak selectively many of the main offensive elements of the light footprint approach, including the drone program, but also to protect the state of exception from legal challenge and to threaten and prosecute aggressively leakers and reporters who convey unsanctioned information to the public.
Seventh, creating a playbook and doctrine for the light footprint approach that delineates and regularizes its procedures, such as target selection and its legal underpinnings, and that will make it possible for the program to continue, perhaps indefinitely, under future administrations.
Eighth, while working to diminish the political profile of the war on terror, still making use of selected successes, such as killing Osama bin Laden, as political trumps.
For better and very much for worse, on coming to power in January 2009, President Obama went to war with the exception we had, to paraphrase Donald Rumsfeld, and in the years since he has worked hard to regularize, normalize, legalize these policies, even as he began to speak out against the country’s “perpetual wartime footing.” This has comprised his distinctive contribution to the state of exception: honing its rough edges, legalizing and regularizing its procedures, furthering its evolution into permanency—and, after his reelection, increasingly expressing publicly his apprehensions about the quiet permanent war he had done so much to create.
WAR PARADOX
If we look for the vital element of the state of exception’s persistence, we come face-to-face with what I identified as the most important of its original distinctive attributes: declaring the war on terror as a war, and a war unbounded in space and time. Only nine days after the attacks President Bush had declared that the war on terror “will not end until every terrorist group of global reach has been found, stopped and defeated.” Six days earlier Congress had not only voted to authorize the president to “use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001” but also “to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.” The authorization is not unlimited but it is extremely broad and potentially unending, and the Obama administration, in including in its secret list of adversaries al Qaeda’s “associated forces”—a phrase that does not appear in the original resolution—has broadened it further, seemingly making it possible to wage war on an apparently endless chain of successor organizations, all of whose members, from leaders to the lowest-ranking militants, whether engaged in preparation for imminent attack against the United States or not, become legally targetable. The legal and political consequences of this open-ended war on terror still imprison us, from the president on down, in a network of poisonous paradoxes, of which those indefinite detainees at Guantánamo, imprisoned for the duration of a conflict that seems to have no ending, are living embodiments.
The problem with a “war on terror” is not only that, as many have pointed out, it is nonsensical to declare war on a tactic. The problem is that the word “war” is misapplied. War is traditionally defined as “a state of belligerency between sovereigns” and this condition of belligerency is in turn defined by its limitations: by what it does not include. Who are belligerents and who are not? Where does the battlefield extend and where does it not? When does the conflict end? How is the state of peace to be distinguished from the state of war? Once these concepts are blurred and corrupted, as they are by the ill-defined notion of a war on terror, the road to endless war, and an endless grant of power to the sovereign, lies open before us. Such a “selective adaptation of doctrines dealing with war,” as Bruce Ackerman put it more than a decade ago, “predictably leads to sweeping incursions on fundamental liberties.” Ackerman, a professor at Yale Law School, had in mind specifically the Bush administration’s military commissions to try al Qaeda members, which were modeled after the military tribunals President Franklin Roosevelt established by executive proclamation in 1942 to try eight Nazi saboteurs, two of whom were American citizens. “It is one thing,” Ackerman wrote, “for President Roosevelt to designate a captured American citizen serving in the German army as an ‘enemy combatant’ and try him without standard scrutiny by the civilian courts; it is quite another for President Bush to do the same thing for suspected members of al Qaeda.”
The problem is one of clear borders and limits; for example, the distinction between ordinary people and members of the German army. “Only a very small percentage of the human race is composed of recognized members of the German military,” Ackerman wrote, “but anybody can be suspected of complicity with al Qaeda. . . .
All of us are, in principle, subject to executive detention once we treat the “war on terrorism” as if it were the legal equivalent of the war against Germany.
And just as the reach of a war on terror is in principle unlimited, so too is its duration:
War between sovereign states also comes to an end; some decisive act of capitulation, armistice, or treaty takes place for all the world to see. But this will not happen in the war against terrorism. . . . Even if [al Qaeda] disintegrates, it will likely morph into other terrorist groups. . . . So if we choose to call this a war, it will be endless.
Such “morphing” has long since begun, al Qaeda having sown its affiliates like dragon’s teeth across the Middle East and North Africa. Though President Obama tells us as a matter of course that al Qaeda has been “decimated,” U.S. drone and other airborne and special operator attacks have long since focused on al Qaeda in the Arabian Peninsula as well as al Shabaab and the Islamic State, groups that did not exist in September 2001. Though President Obama has repeatedly declared his determination to take the country “off a permanent war footing,” he has found that the war on terror retains its own powerful political and institutional momentum. Though he prefers not to utter the phrase “war on terror,” Obama found himself embracing the war paradigm as early as March 2009 in a filing in federal court arguing that the government has the power to detain prisoners indefinitely in Guantánamo under the law of armed conflict, and grounding his authority on the 2001 Authorization for Use of Military Force.
While the Justice Department brief sought to define limits—only those already in custody at Guantánamo, for example, could be subject to open-ended detention without trial—Pentagon officials have done quite the opposite, arguing that under the 2001 resolution the president retains the power to send in U.S. military forces anywhere, from Yemen to the Congo. In voting to authorize President Bush’s use of military force three days after the September 11 attacks, members of Congress might have envisioned U.S. forces fighting in Pakistan’s tribal areas. But in Yemen? Congo? And more than a dozen years later?
The open-endedness, the impossibility of finding an ending when facing the inertial momentum of the institutionalized war on terror, was a potential inherent in the original ill-defined declaration of war. For once “we accept a conflict with no apparent spatial or temporal boundaries,” as former Obama defense official Rosa Brooks observed, “we give to our executive branch a virtually open-ended ability to use lethal force, anywhere, any time.” Ackerman foresaw this more than a decade ago, noting that defining the response to terrorist attacks as a war “not only subject[s] everybody to the risk of detention by the Commander in Chief, but . . . subject[s] everybody to the risk of endless detention.” The war on terror has survived bin Laden and seems likely to survive Obama’s presidency, as will, almost certainly, the indefinite detention of those in Guantánamo.
POLITICS OF FEAR
If it was a new Democratic president, despite his bold rhetoric, who found himself creating of the state of exception a “new normal,” he was pushed strongly toward this by a revitalizing of the politics of fear in the wake of his inauguration. That surge in the rhetoric of fear was owed not to a terrorist attack—the first major attempt would not come until Christmas Day eleven months later—but largely to the determined efforts of one man. With breathtaking speed in early 2009, Dick Cheney seized his place as the new administration’s bête noire on national security issues. Within days of leaving office, the former vice president stepped forward as a highly visible and relentless advocate of “enhanced interrogation techniques” and a dark prophet of the disaster he claimed must inevitably befall the United States once their use was renounced.
Ten days after Obama’s inauguration, scarcely a week after the new president had prohibited torture, Cheney launched a public attack, telling a television interviewer:
When we get people who are more concerned about reading the rights to an Al Qaeda terrorist than they are with protecting the United States against people who are absolutely committed to do anything they can to kill Americans, then I worry. . . . These are evil people. And we’re not going to win this fight by turning the other cheek.
If it hadn’t been for what we did—with respect to the . . . enhanced interrogation techniques for high-value detainees . . . then we would have been attacked again. Those policies we put in place, in my opinion, were absolutely crucial to getting us through the last seven-plus years without a major-casualty attack on the U.S.
A few weeks later Cheney went further, citing his worry about a
9/11-type event where the terrorists are armed with something much more dangerous than an airline ticket and a box cutter—a nuclear weapon or a biological agent of some kind. That’s the one that would involve the deaths of perhaps hundreds of thousands of people, and the one you have to spend a hell of a lot of time guarding against.
I think there’s a high probability of such an attempt. Whether or not they can pull it off depends [on] whether or not we keep in place policies that have allowed us to defeat all further attempts, since 9/11, to launch mass-casualty attacks against the United States.
Those policies included, the former vice president made clear, not only enhanced interrogation but the use of that notorious offshore prison that the new president had vowed to shutter:
If you release the hard-core Al Qaeda terrorists that are held at Guantánamo, I think they go back into the business of trying to kill more Americans and mount further mass-casualty attacks. If you turn them loose and they go kill more Americans, who’s responsible for that?
Who indeed? Cheney’s dark admonitions were both exculpatory, pointing back to and justifying what the Bush administration had done, and menacing, warning about attacks that he claimed were coming and laying down a clear predicate for who would be blamed in their wake. His words, lavishly covered both in the mainstream press and on the cable news programs, had a powerful political effect. How could they not? As all politicians, and all terrorists, know, fear is the most powerful political emotion. In the wake of Cheney’s relentless public campaign, which, despite his personal unpopularity, had wide resonance at a time when the Republican Party lacked recognized leaders, support among lawmakers for the plan to close Guantánamo steadily declined. Within three months, the new president’s promise to liberate the country from a symbol of torture and repression that was “not who we are” had become a plan to “put terrorists in our neighborhoods.”
The story of the struggle over closing Guantánamo included significant mishandling by Obama officials, who never managed to put forward a specific plan of action. But the broader political plotline of the story had long since been established, emerging from the politics of fear as it had developed after September 11 and owing much, in turn, to earlier embodiments, notably, the “soft on communism” battles of the Cold War and the “soft on crime” debates of the 1960s and 1970s. Even as Cheney was showing Obama’s opponents what they could gain politically by attacking a plan to close Guantánamo, he was showing the president’s allies what they could lose. “The debate became suffused with fear,” concluded The Washington Post, “fear that closing Guantánamo would be electoral suicide. Some Democratic lawmakers pleaded with the White House not to press too hard.” That the administration made little effort to lobby on the Guantánamo issue worsened the political predicament, as one anonymous “senior Democratic aide” explained: “Vulnerable senators weren’t going out on a limb and risk being Willie HortonizedI on Gitmo when the White House, with the most to lose, wasn’t even twisting arms. They weren’t breathing down our necks pushing the vote or demanding unified action.”
The tactical dynamic here—pleading with administration officials “not to press too hard,” then blaming them for not “twisting arms”—is pure Washington. But the underlying element is fear. Under Cheney’s attacks, Democrats saw the political risk growing—by June 2009 polls showed more than half the public disapproved of closing Guantánamo—without any compensating rewards. Even if no one had suggested releasing “terrorists in our neighborhoods,” what exactly did a senator gain by voting to close Gitmo and taking the risk of being “Willie Hortonized” when election time rolled around, especially when the administration, and its most potent spokesman, seemed to be making so little effort to speak out and change the broader politics of the issue?
President Obama clearly understood this political dynamic. During the signature speech he devoted to national security and terrorism, at the National Archives on May 21, 2009, he had been frank on the politics of fear:
Now as our efforts to close Guantánamo move forward, I know that the politics in Congress will be difficult. These are issues that are fodder for 30-second commercials. You can almost picture the direct mail pieces that emerge from any vote on this issue—designed to frighten the population. I get it. But if we continue to make decisions within a climate of fear, we will make more mistakes. And if we refuse to deal with these issues today, then I guarantee you that they will be an albatross around our efforts to combat terrorism in the future.
However prophetic, the words were too little, too late. Minutes after the president spoke, Cheney, across town at the American Enterprise Institute, launched an unrestrained attack on the Obama administration, asserting that “to bring the worst of the worst terrorists inside the United States would be cause for great danger and regret in the years to come.” As for the “enhanced interrogation techniques” that the new president had prohibited, they “were legal, essential, justified, successful and the right thing to do,” and, what’s more, “they prevented the violent death of thousands, if not hundreds of thousands, of innocent people.” That there was no evidence for that last claim did not prevent Cheney from repeating it, while bemoaning the fact that the facts to back him up “remain classified.”
When Cheney took up proposals for a “so-called ‘Truth Commission’ ”—recently put before the Senate by Patrick Leahy of Vermont—and demands “that those who recommended and approved the interrogations be prosecuted,” the former vice president’s tone turned grim, even threatening: “I would advise the administration to think very carefully about the course ahead. All the zeal that has been directed at interrogations is utterly misplaced. And staying on that path will only lead our government further away from its duty to protect the American people.”
“Further away”: Already under the Democrats the American people had become less protected—almost by definition, for, as Karl Rove had argued, Americans “trust the Republicans to do a better job of keeping our communities and our families safe.” Cheney’s speech was a ruthless attack on Obama’s entire approach to human rights and national security, starting with the premise that Guantánamo and Abu Ghraib have been propaganda boons for al Qaeda, which the former vice president mocked as Obama’s “recruitment-tool theory” of torture and terrorism:
On this theory, by the tough questioning of killers, we have supposedly fallen short of our own values. This recruitment-tool theory has become something of a mantra lately, including from the President himself. And after a familiar fashion, it excuses the violent and blames America for the evil that others do. It’s another version of that same old refrain from the Left, “We brought it on ourselves.”
“After a familiar fashion”: Cheney’s attack incorporates Obama’s national security policies into the traditional Republican critique of Democrats: that they are weak, indecisive, guilt-ridden, self-hating liberals given to putting the public at risk by “coddling criminals” and now by coddling “hardened terrorists.” As such they are incapable of protecting the country. In the wake of a future successful attack Cheney and company could be expected to shed all restraint in blaming the administration and its policies for the death and destruction. Indeed they were blaming it already, months into the new president’s term.
Against these savage accusations, Obama and his administration offered nuance and ambivalence. In April, to a burst of criticism from Republicans, the Justice Department had released the torture memos that had been written by John Yoo and his successors in the Department of Justice. In a statement the president bemoaned this “dark and painful chapter in our history” while insisting that “this was a time for reflection, not retribution.” The following month, the administration publicly reversed an earlier pledge and declined to release additional photographs of American soldiers abusing detainees at Abu Ghraib. And in May, during that same National Archives speech, President Obama announced that at Guantánamo there were “a number of people who cannot be prosecuted for past crimes, in some cases because evidence may be tainted, but who nonetheless pose a threat to the security of the United States.” When it came to such detainees, the president was clear: he would not end indefinite detention but instead place it within “a legitimate legal framework . . . that involves judicial and congressional oversight.” In this war without end nearly fifty detainees would be held in captivity indefinitely, without charge or trial.
And they would be staying right where they were. In June, in placing the first of a series of legislative roadblocks that were to stymie Obama’s plan to close Guantánamo, the Senate voted to restrict any transfer of Guantánamo detainees to U.S. prisons. The tally was 90 to 6.
THE END OF ACCOUNTABILITY
Perhaps the decision that expresses most purely the tormented ambivalence of the Obama administration, torn between a boldly stated desire for justice and a growing reluctance to confront the political costs of supplying it, is the decision not to investigate or prosecute those who tortured. Or rather, the decision to investigate but possibly prosecute only those who might have gone beyond the Bush administration’s immensely forgiving limits on what could be done to detainees during interrogations. Even as president-elect, Barack Obama had emphasized his “belief,” when it came to interrogation and torture, that “we need to look forward as opposed to looking backward”: “At the CIA, you’ve got extraordinarily talented people who are working very hard to keep Americans safe. I don’t want them to suddenly feel like they’ve got to spend all their time looking over their shoulders.”
A dilemma, then: having made solemn vows to “set an example for the world that the law is not subject to the whims of stubborn rulers,” the new president now confronted well-documented acts committed during the previous administration that contravene U.S. and international law and that much of the world considered torture. At the same time he confronted opinions from Justice Department lawyers finding those acts to be legal, a paper trail showing that the highest officials, including his predecessor, had approved them, and laws passed by Congress explicitly protecting from prosecution those who ordered them. Finally, he confronted a Central Intelligence Agency whose officers had taken on the job of “enhanced interrogation” only after having received written assurances they were acting within the law and who insisted, even as those interrogations were being carried out, that senior administration officials and key members of the Congress be briefed about them in detail. This same CIA remained the lead agency charged with tracking terrorists, stopping plots, directing drones: leading the war on terror. Given Obama’s shift toward a more focused counterterror policy, the CIA’s role was becoming only more vital. And the CIA had now become his CIA.
Given these realities, all evidence suggests that President Obama had little interest in investigating past acts of torture. His initiatives on torture and interrogation, including the release of the torture memos in April 2009, had attracted withering criticism. By summer it had become clear that Guantánamo would remain open long after the one-year deadline the president had set and perhaps indefinitely. Not only had White House officials made it plain that the president would not support the Truth Commission to look into Bush-era crimes that Senator Leahy proposed, but the increase in the pace of drone attacks in Pakistan—the number killed nearly doubled in 2009—showed how aggressive Obama would be in using the CIA to fight what had become his war on terror. Ending conventional ground and air wars, ramping up the secret war: he had set out this strategy during the campaign, vowing to “ensure that the military becomes more stealthy, agile and lethal in its ability to capture or kill terrorists.” In Pakistan, the CIA, not the military, was responsible for revving up the drone attacks. Obama needed his CIA officers looking ahead as they fought his new “stealthy, agile and lethal” war.
In the end the task of investigating whether prosecution was merited fell to the Department of Justice. In August 2009, Attorney General Eric Holder, who had read the CIA inspector general’s 2004 report, asked John H. Durham, an experienced and well-respected federal prosecutor from Hartford, Connecticut, to examine whether the acts of CIA interrogators at the black sites merited prosecution. Durham was well acquainted with the issue: at the request of the outgoing Bush administration he had been investigating the CIA’s destruction, in 2005, of ninety-two videotapes recording the interrogations of Abu Zubaydah and another detainee. At the same time, the attorney general made clear that “the Department would not prosecute anyone who acted in good faith and within the scope of the legal guidance given by the Office of Legal Counsel regarding the interrogation of detainees.”
Obama administration officials, in other words, had decided that they would take as their guide for what was legally “questionable” precisely the guidelines that had been handed down by John Yoo and other Bush Department of Justice lawyers in the memos that had permitted the torture in the first place. As a practical consequence Durham was not permitted to prosecute, for example, a former interrogator for waterboarding—that procedure Yoo and his successors had deemed legal—but he could (in theory) prosecute him for waterboarding too frequently or waterboarding with more than the prescribed amount of water. Durham could not prosecute an interrogator for keeping a naked prisoner shackled by his wrists to the ceiling for two weeks but he could prosecute him for racking his semiautomatic pistol next to the detainee’s hooded head and threatening to execute him, or for threatening him with a power drill, or for vowing to rape his wife and murder his family. At the black sites interrogators had committed all these acts, as the CIA inspector general had described. Still, had Durham decided to bring such prosecutions, while leaving uncharged those who had ordered waterboarding and those who had applied it within the bounds of Yoo’s memo, it would have been very hard to claim that this was justice. In the event, after examining more than a hundred cases, Durham advised further investigation in only two, both involving detainees who had died from abuse while in custody. In the end, he and the Department of Justice declined to bring any prosecutions against interrogators or those who directed them.
Even as Durham investigated whether anyone who had tortured could be charged, President Obama spoke out against violations of the laws of war. “Where force is necessary,” he declared during his Nobel Peace Prize Lecture in Oslo in December 2009, “we have a moral and strategic interest in binding ourselves to certain rules of conduct.” He went on:
And even as we confront a vicious adversary that abides by no rules, I believe that the United States of America must remain a standard bearer in the conduct of war. That is what makes us different from those whom we fight. That is a source of our strength. That is why I prohibited torture. That is why I ordered the prison at Guantánamo Bay closed. And that is why I have reaffirmed America’s commitment to abide by the Geneva Conventions. We lose ourselves when we compromise the very ideals that we fight to defend. And we honor those ideals by upholding them not just when it is easy, but when it is hard.
In Oslo this eloquent statement of American idealism and multilateralism drew applause, not least for its sharp contrast with the radically unilateralist philosophy of Obama’s predecessor. Bush’s go-it-alone, great-power-rules thinking had been perfectly encapsulated in the National Defense Strategy of 2005: “Our strength as a nation-state will continue to be challenged by those who employ the strategy of the weak using international fora, judicial processes and terrorism.” In this bleak vision, international laws and the multilateral institutions that embody them are placed alongside terrorism as “weapons” that “the weak” will use to limit the world’s preeminent power. International life, in this view, is a zero-sum game, in which the strongest state simply has no inherent interest in adhering to international law, for by the nature of things the strongest is better off when the only limits it recognizes are those placed on it by its own power. It was this nightmare of an unbounded United States that President Truman and his advisers sought to banish from the international imagination after World War II by embedding American power in the North Atlantic Treaty Organization, the United Nations, and other multilateral institutions.
In his rhetoric and his sympathies, Obama seems far from that grim view, and doubtless it was that distance and the hope it inspired that led the Nobel Committee to award him the Peace Prize so soon after he had taken office. But if President Obama’s rhetoric suggests a radical break in philosophy from Bush, his practice has not. His very statement that he “has prohibited torture,” as noted earlier, suggests how far we have come from beneath the shadow of international law. In declaring that he has the power to prohibit a practice that is illegal under international treaty and domestic statute, Obama in effect reaffirms the president’s putative power to order it. No wonder that during both the 2012 and 2016 presidential campaigns Republican candidates have let it be known—indeed, have sometimes boasted—that if elected they were likely to reinstate “enhanced interrogation techniques.” President Bush, after all, beyond seeing the practice “prohibited” by his successor, suffered no legal consequences for ordering torture.
What action would President Obama have had to take to return torture definitively beyond the legal pale, beyond the power of any president to order or to prohibit? Consider these words, from later in his Nobel lecture:
America cannot insist that others follow the rules of the road if we refuse to follow them ourselves. For when we don’t, our action can appear arbitrary, and undercut the legitimacy of future intervention—no matter how justified. . . .
First, in dealing with those nations that break rules and laws, I believe that we must develop alternatives to violence that are tough enough to change behavior—for if we want a lasting peace, then the words of the international community must mean something. Those regimes that break the rules must be held accountable.
Accountable: Is it possible to reenter the realm of justice and legality without accountability? No one, beyond a handful of low-ranking soldiers from Abu Ghraib, has been held accountable for torture. No elected leader, no high official, no senior military officer. And yet the crimes are well documented. We have thousands of pages of reports from the various departments, including the CIA, the Department of Defense, and the Department of Justice, and minutely detailed investigations from committees in Congress. Our highest officials, including the former president and vice president, have been frank in their memoirs and public statements.
Torture was undertaken on orders from the president and other high officials. Techniques that were discussed so carefully at the upper levels of the CIA and the White House were discussed, specifically and in detail, in the Department of Justice. Lawyers there approved them. Those documents, some public since the aftermath of the Abu Ghraib revelations in 2004, some made public by the Obama administration, make astonishing reading. They show us not only the so-called golden shield but the process by which lawyers in the Justice Department and in the White House forged it, how officials at the highest levels of the administration approved it, and how they looked on while that daily grinding work was carried on in interrogation chambers on the other side of the world under the “legality” of its protection.
Small wonder that Obama, when confronted with the problem of accountability, has exhorted us to “look forward as opposed to looking backward.” Yet it is a sad but immutable fact that the refusal to look backward leaves us trapped in the world without accountability that his predecessor made. In making it possible, indeed likely, that the crimes will be repeated, the refusal to look backward traps us in the past. The only way to move ahead into a future unshackled by past lawbreaking is to look forthrightly at the past and to demand clarity and at least some true accountability for what happened there.
Demanding that accountability is made immeasurably harder by the fact that those who did the torturing and those who ordered it did so only after they, as it were, “looked forward”—after they had looked ahead to the time when, after the emergency had passed, their fellow citizens would begin questioning what they did. They had seen such questioning before, during the Church and Pike committee hearings of the 1970s, and they were determined that this time, when the music stopped in Washington, they would not be the ones left searching vainly for a chair. And so when they demanded the golden shield the intent was clear. “The requests for advice” from the Justice Department, as Ralph S. DiMaio of the CIA’s National Clandestine Service told a federal court bluntly in April 2008, “were solicited in order to prepare the CIA to defend against future criminal, civil, and administrative proceedings that the CIA considered to be virtually inevitable.” And they prepared not only by demanding the Justice Department memoranda but by ensuring that responsibility for ordering Bush’s “alternative set of procedures,” and knowledge that they had been ordered, was spread broadly among all the senior national security officers of the government.
At the same time, they in effect constructed both a legal and a public defense for the revelations and condemnations they knew would come: that torture “saved thousands of lives.” In the wake of the release of the Senate Select Committee on Intelligence torture report it is no accident that we heard these claims countless times. It is one of the fascinating revelations of the report itself that CIA lawyers and administration officials crafted the claims that “enhanced interrogation techniques” were essential to saving the lives of thousands of people before the program even existed. Even before any high-value detainees had been captured, CIA lawyers seemed bent on constructing a “necessity defense,” claiming that torture—the lawyers used that word—was necessary to stop imminent attacks. Thus necessity could be invoked to protect from prosecution “U.S. officials who tortured to obtain information that saved many lives.” This idea predated the program’s inception and it has survived the program’s demise as its main defense, uttered again and again by officials from former President Bush and former Vice President Cheney on down. This included three former CIA directors who in the wake of the report’s release rallied publicly to torture’s defense by insisting that they had been living “the classic ‘ticking time bomb scenario’ every single day” and that the torture program, yes, “saved thousands of lives.” Yet the Senate report meticulously demonstrates that these claims that torture was critical to obtaining essential, lifesaving intelligence are simply not true. If in torturing we transformed our ignorance into their pain, we did not succeed in transforming their pain into our safety.
We did succeed in placing torture permanently in the realm of legal limbo. Senator Dianne Feinstein, who as chair of the Select Committee on Intelligence presided over the writing of the Senate report, joined with John McCain, the only senator to have suffered torture, to produce an amendment that codifies into law President Obama’s executive order of January 2009, when on his second day in office the new president “prohibited” torture and explicitly limited lawful interrogation to those techniques contained in the Army Field Manual. That manual is not perfect—it contains an appendix that would seem in some cases to permit forced isolation, stress positions, and other questionable techniques—but the McCain-Feinstein amendment, in transforming what could be an ephemeral executive order into explicit law, would seem to be a step forward. And yet when the Senate passed it 78–21 in June 2015, the response was distinctly muted, for the fact that torture is already illegal, both by federal statute and international treaty—that it was illegal when the president ordered it—tempers one’s faith in the power of yet another law. The fact that the amendment is needed at all reminds us that in the state of exception a determined executive with accommodating lawyers, a timid legislature, and deferential courts can run roughshod over the law, however plainly it is written. Until there is some accountability, can anyone doubt that a future president—perhaps one of the Republican candidates who are calling for torture even as I write—could reinstitute torture if he or she were set on doing so?
While Yoo’s handiwork and that of his Bush administration successors may be gone now—President Obama ordered the memoranda withdrawn in that televised ceremony on his second day—the authority of their conclusions has in effect held sway, and imprisoned us in a painful unremitting moral limbo. When Eric Holder let it be known what could and could not be investigated, he was in effect reaffirming the ex ante pardon Yoo had granted, concluding that accountability had been foreclosed by the decisions of the Bush administration. And it has been foreclosed too by members of the United States Congress, who had voted, in the fall of 2006, to pass the Military Commissions Act, which, by amending the War Crimes Act to narrow the definition of cruel and inhuman treatment and to eliminate retroactively violations of several provisions of Common Article 3 of the Geneva Conventions as crimes under U.S. law, explicitly shielded members of the Bush administration from prosecution.
Waterboarding, prosecuted within the United States as recently as 1984—and reaffirmed as illegal by Obama’s first attorney general in his confirmation hearings—now amounts, in these exhaustively documented cases, to no more than the “controlled acute episode” of Yoo’s description. The former vice president speaks defiantly in his memoirs of his approval of these techniques, asserting, in direct contradiction of the findings of the International Committee of the Red Cross, that “they complied with the law, including international treaty obligations such as the United Nations Convention Against Torture.” While Obama is on record asserting that waterboarding is illegal, Bush proudly recounts in his own memoir how, when asked for approval to waterboard Khalid Sheikh Mohammed, he replied without hesitation, “Damn right!” The words bear a perverse eloquence: the decision was indeed a damning one, inscribing in the country’s history a wrong that has so far proved impossible to set right.
SOMETHING JUST SHORT OF WAR
Sometime late in the first Bush administration or early in the second the first phase of the secret war came to an end. One might see as a symbolic turning point the CIA inspector general’s report on interrogation in 2004, which in its harsh criticisms of how the “enhanced interrogation techniques” had been applied and its intimations of possible legal consequences sounded within it a death knell for a secret war based on kidnapping and torture. A month after the report was completed, on June 18, 2004, the CIA used a Hellfire missile launched from a Predator drone to kill Nek Muhammad Wazir, a prominent tribal leader in South Waziristan who earlier that year had fought regular Pakistani army forces to a standstill. So far as we know Nek Muhammad posed no threat to Americans. Killing him was the CIA’s end of a bargain concluded with Pakistan’s Directorate for Inter-Services Intelligence (ISI): in exchange the CIA was allowed to fly its drones in certain defined “flight boxes” in the Tribal Areas and, subject to ISI approval, “take out” certain al Qaeda and Taliban figures. Few in the West noticed—all eyes were turned to the ongoing disaster in Iraq—but the drone war had begun.
It would start slowly but by 2008, when President Bush issued secret orders that allowed the CIA to strike without the approval of its Pakistani counterpart, the United States was launching a drone strike in the tribal areas on average every ten days, killing that year perhaps 350 people. Under President Obama, the numbers increased dramatically and by 2010 the CIA was striking Pakistan with Hellfire missiles on average every three days and killing that year alone perhaps a thousand people.
As the troops began to come home from Iraq this new phase of the forever war gradually revealed itself: Obama’s “light footprint,” a seemingly permanent covert war fought with Special Operations Forces and unmanned aerial vehicles in South Asia, the Arabian Peninsula, and, increasingly, the Horn of Africa. Every day, twenty-four hours a day, American airmen serving their shifts at bases outside Las Vegas, Nevada, in upstate New York, in northern Virginia, and elsewhere in the United States and abroad “pilot” these lethal flying robots, staring at computer screens through which they track from above the movements of men on the other side of the globe. What is it like to be in the cockpits of the combat planes in this new war? “It was an ordinary-looking room located in an office building in northern Virginia,” a former CIA lawyer, John A. Rizzo, recalled to a Newsweek reporter, “filled with computer monitors, keyboards, and maps. Someone sat at a desk with his hand on a joystick.” The lawyer and several others from the CIA “hovered nearby.”
Together they watched images on a screen that showed a man and his family traveling down a road thousands of miles away. The vehicle slowed down, and the man climbed out.
A moment later, an explosion filled the screen, and the man was dead. “It was very businesslike,” says Rizzo. An aerial drone had killed the man, a high-level terrorism suspect, after he had gotten out of the vehicle, while members of his family were spared. “The agency was very punctilious about this,” Rizzo says. “They tried to minimize collateral damage, especially women and children.”
Who was this man, killed without warning in front of his family, thousands of miles away? We are not told. Perhaps he had stepped out of his car in Pakistan, where in the decade since that first attack in 2004 the CIA has launched perhaps four hundred drone strikes, killing between three and four thousand people. Despite the agency’s punctiliousness, perhaps as many as one in four of these were civilians.
Or perhaps the man had stepped out of his car in Yemen, where as early as 2002, and especially since 2009, the U.S. military and the CIA have launched perhaps 120 attacks, killing as many as eleven hundred people, of whom a hundred or so have been civilians. It is quite possible that the deskbound warriors in that ordinary-looking room in northern Virginia did not know the man’s name. While the men they shadow in Pakistan and Yemen and, more recently, Somalia are sometimes known militant suspects—the targets of what are known as “personality strikes”—often they are unidentified “military-aged” men, targeted only because they are behaving in ways deemed to fit known terrorist “profiles.” These “signature strikes,” according to one account, made President Obama uncomfortable. “He would squirm,” an unnamed Obama adviser said. “He didn’t like the idea of kill ’em and sort it out later.”
Whether the target is a known “personality” or a man behaving according to a certain terrorist “signature,” the desk-borne pilots of the Central Intelligence Agency and the Joint Special Operations Command spend their days observing them, and in many cases pulling the trigger that launches a missile that streaks down and kills them and whoever is unlucky enough to be near them at that fateful moment. How many have been killed altogether? The short answer is, no one knows. This is a covert war, a war cloaked not in darkness but in the twilight I call “public secrecy”: even as most drone strikes are publicly reported in the target country as well as in the United States, the U.S. government routinely denies official knowledge of or responsibility for them. We thus have only estimates of the number killed compiled by various nongovernmental organizations. Those pilots working quietly in ordinary-looking rooms in office buildings or in air-conditioned trailers on U.S. military bases have killed as many as five thousand people, according to credible sources, and the most conservative estimates suggest that at least one in ten of these have been noncombatants. At least six—and this the U.S. government has confirmed—have been American citizens.
This secret war that is no secret is President Obama’s “focused” version of George W. Bush’s global war on terror. Though the number of drone strikes increased dramatically during Bush’s final year, Obama embraced drones as Bush never did, in part as a stopgap measure when a planned counterinsurgency campaign in Afghanistan proved too open-ended and expensive. During the Bush administration an American drone struck in Pakistan once every forty-three days; during the first two years of the Obama administration one struck every four days. The gunsights shift from here to there—northern Pakistan, various provinces in Yemen, the occasional strike in Somalia. The numbers have diminished since 2010 and 2011 but the secret drone war shows no sign of coming to an end. It is Obama’s signature policy, his “light footprint” embodied, his answer to how, after putting an end to the full-bore occupations of Iraq and Afghanistan, the United States can continue quietly prosecuting the war on terror.
Together with the intensified use of drones came an increased reliance on raids by the elite troops of the Joint Special Operations Command, or JSOC, whose numbers have more than doubled since the start of the war on terror, to nearly seventy thousand. On any given day U.S. Special Operations Forces are deployed in seventy or so countries around the world, though their primary focus is on conducting black ops raids and kill/capture missions in Pakistan, Afghanistan, and Yemen and various other nations in the Middle East and Central Asia. Both of these quiet weapons, in the words of New York Times reporter David Sanger, “dramatically expanded the president’s ability to wage nonstop, low-level conflict, something just short of war, every day of the year.”
No doubt some of those killed in drone attacks posed an imminent threat to American citizens, though the definition of what exactly that means, of what criteria must be satisfied for the U.S. government to order someone’s death, remain classified. But there is much evidence to suggest that many, at least by any reasonable definition of “threat,” do not. At the height of Obama’s drone war in Pakistan, the targeting shifted from al Qaeda to the Taliban and from leaders to foot soldiers. Of the 482 people U.S. intelligence estimates drones killed in the twelve months ending in September 2011, 265 were “assessed” to be “Afghani, Pakistani and unknown extremists,” not senior al Qaeda leaders. Nearly half of the strikes over that period—forty-three out of ninety-five—struck members of groups other than al Qaeda, including some that would not seem to be covered by the Authorization for Use of Military Force. Though President Obama in his comments on drones has insisted that they are used to attack people who pose “a threat that is serious and not speculative” in situations where “we can’t capture the individual before they move forward on some sort of operational plot against the United States,” intelligence documents show something different. During his administration the focus of drone warfare moved from “personality strikes” to “signature strikes” that were launched, as we’ve seen, based on “patterns of merely suspicious activity by a group of [unidentified] men”—to the point that as many as 94 percent of those killed in the strikes were “mere foot soldiers,” low-level sometime militants about whom, in the words of terrorism expert Peter Bergen, “it’s hard to make the case that [they] threaten the United States in some way.” The United States directed its drone pilots to kill militants trying to establish shariah law, militants fighting the Pakistani security services, militants sympathetic to the Taliban. Some of the strikes seem to have been “side payment strikes” that killed Pakistani Taliban as a favor to the Pakistani government. As the drone campaign passed its peak in Pakistan in 2011, the Obama administration began to ramp up attacks in Yemen, where the following year the military and CIA between them launched forty-seven strikes, many of them signature strikes. Far from limiting drone targets to leaders “before they move forward on some sort of operational plot against the United States,” as the president claimed, evidence suggests his administration used drones to attack hundreds of people who are not plotting against the United States, few of whom appear to be leaders. As one militant told a reporter, “It seems they really want to kill everyone, not just the leaders.”
Though the drone strikes remain “secret”—U.S. officials refer to them freely off the record—President Obama has spoken about them publicly on several occasions, in interviews and in formal speeches. In “taking ‘direct action,’ we must uphold standards that reflect our values,” the president declared at West Point in May 2014, and this means “taking strikes only when we face a continuing, imminent threat, and only where there is near certainty of no civilian casualties, for our actions should meet a simple test: We must not create more enemies than we take off the battlefield.”
With these words one confronts a tangle of paradoxes. What, for example, is a “continuing, imminent threat”? Given their plain meaning, “continuing” and “imminent” would seem to contradict each other. And so they would, had government lawyers not redefined them: “imminence,” according to a leaked Department of Justice 2011 white paper, “does not require the United States to have clear evidence that a specific attack on U.S. persons and interests will take place in the immediate future.” This document and others have made it clear that for the purpose of targeting militants with drone strikes Obama administration officials have redefined the word “imminent” to be mean roughly the opposite of what the dictionary says. Among national security lawyers, we have been told more recently, the current term of art is “elongated imminence,” which means that “a president doesn’t have to deem the country under immediate threat of attack before acting on his or her own.” There is imminence and there is imminence.
As for the president’s demand for “a near certainty of no civilian casualties,” it appears that “near certainty” has also been redefined. Though perhaps a thousand civilians have died in strikes, it does seem to be true that the percentage of civilians killed and wounded in each strike is decreasing. It seems to be true as well that attacking these militants with other methods—launching cruise missiles, dropping bombs or missiles from fixed-wing aircraft, raiding with special operators—might kill even more civilians. Still, for that very reason these other methods would not be used at anything close to the rate at which drone strikes have been. Without drones, in other words, greater numbers of civilians would not be dead; without drones many of those thousand civilians would likely still be alive. It seems a bitter paradox that many of these civilians have died in part because of the relatively low numbers of civilian casualties that drone strikes make possible.
Whatever the numbers, how do we judge Obama’s program of drone strikes against his “simple test”—that “we must not create more enemies than we take off the battlefield”? This test—like Rumsfeld’s question about whether we are “capturing, killing or deterring” more terrorists than are being recruited to replace them—may seem simple, but how does one go about applying it?
Evidence that the drone strikes create enemies is easy to find. “What radicals had previously failed to achieve in my village,” a young Yemeni activist told the Senate Judiciary Committee in April 2013, “one drone strike accomplished in an instant. There is now an intense anger and growing hatred of America.” It is not in dispute that these killings of thousands of Muslims, conducted by remote control by a distant superpower, have caused enormous resentment and hatred of the United States in Pakistan and throughout the Islamic world, and have led at least two would-be Muslim American terrorists—Najibullah Zazi, the intended New York City subway bomber, and Faisal Shadzad, the Times Square bomber—to attempt attacks of their own. Deeply unpopular, drone strikes perpetuate many of the political sentiments at the root of the war on terror.
But how much anger is there, how many enemies have been created, and how do we weigh the anger and the enemies against the enemies the drone campaign has killed and the lethal plots that they might have otherwise brought to fruition? President Obama claimed in May 2013 that the drone attacks have meant that “the core of al Qaida in Afghanistan and Pakistan is on the path to defeat” for their “remaining operatives spend more time thinking about their own safety than plotting against us.” And yet during that time the membership of al Qaeda in the Arabian Peninsula, the group that engineered two of the most serious recent plots against the United States—the Underwear Bomber in December 2009 and the UPS plot the following October—has multiplied. From a few hundred militants when the drone campaign began the group now numbers perhaps three or four times that. This growth echoes broader trends, as the authors of the Stimson Center’s Task Force on US Drone Policy explain:
While tactical strikes may have helped keep the homeland free of major terrorist attacks, existing evidence indicates that both Sunni and Shia Islamic extremist groups have grown in scope, lethality and influence in the broader area of operations in the Middle East, Africa and South Asia. Prior to 9/11 such extremist groups operated in a generally confined geographic area near the Afghanistan/Pakistan border area. Today, such groups operate from Nigeria to Mali, to Libya, to the Sinai, to Syria, to Iraq, to Pakistan, Afghanistan and beyond, and there is no indication that a US strategy to destroy al-Qaida has curbed the rise of Sunni Islamic extremism, deterred the establishment of Shia Islamic extremist groups or advanced long-term US security interests.
The use of targeted UAV [unmanned aerial vehicle] strikes to gain tactical advantage has led to some successes in various geographic areas of operations, but evidence about the scope, number and lethality of terrorist attacks worldwide suggest that al-Qaida elements still have a broad reach and, potentially, a decades-long lifespan. These weapons will be part of that struggle, but they will not defeat the broader strategic threat. In fact, evidence suggests that the broader strategic struggle against terrorist entities is not succeeding.
Behind this grim appraisal lies a clash between tactics and strategy that dates back to the beginning of the war on terror. Tactics developed to prevent attacks, from torture to drone warfare, worsen the underlying resentment and anger that nourish the jihadist movement while confirming the story it tells. Think of it as the difference between a strategy of counterterrorism—one designed to destroy terrorist groups by killing terrorists—or a strategy of counterinsurgency, which treats the broader jihadist movement as a worldwide insurgency that must be combated through various military and political methods. As military specialist David Kilcullen wrote in 2004, “methods that treat the enemy primarily as a target set—seeking to destroy key nodes and hoping this will unhinge the insurgency—cannot work. Instead,” he goes on,
we must focus on taking the insurgency off the boil by denying it energy, thus reducing the coherence and stability of Islamist movements and allowing nonmilitary measures (governance, development, the constitutional middle way . . .) to have an effect.
This means that a decapitation strategy aimed at eliminating key Islamist leaders will not work here. Decapitation has rarely succeeded in counterinsurgency, with good reason—efforts to kill or capture insurgent leaders inject energy into the system by generating grievances and causing disparate groups to coalesce. . . . Moreover, although leaders are key nodes, their destruction would do little damage to the linked but separate groups in the global jihad. Rather, their martyrdom would inject energy into the system and allow a new class of leaders to emerge.
These words, written more than a decade ago by a key adviser to the U.S. government in its war on terror, proved prophetic. If it is true, as the 2004 Defense Science Board report had it, that “the dramatic narrative since 9/11 has essentially borne out the entire radical Islamist bill of particulars,” then it is within this dramatic narrative that the story of the drone war must be told. A tactical response to the threat of imminent attack, by enraging the targeted public, leads toward strategic defeat, or at best strategic stalemate: an unending dependency on violent methods of tactical intervention to stave off attacks, even as the broader insurgency grows and flourishes. “The increasing use of lethal UAVs,” note the authors of the Task Force on US Drone Policy report, “may create a slippery slope leading to continual or wider wars.” The Israelis refer to such periodic and persistent interventions as “mowing the grass,” a task that, once undertaken, must be undertaken again and again and again. “The problem with the drone is it’s like your lawn mower,” former CIA analyst Bruce Riedel put it, expanding the metaphor. “You’ve got to mow the lawn all the time. The minute you stop mowing the grass is going to grow back.” Even as one pushes the mower, one plants the seed for the grass to grow back thicker than before.
Drones appear seductively low-cost and low-risk: no pilots are shot down and captured, relatively few civilians are killed, the American public cares little and thus the political cost seems negligible. And yet they are a stopgap measure, at best disrupting attacks at the cost of nourishing and expanding the movement itself. Relying on them implies an inherent movement toward expansion: applied narrowly at first to address specific threats, they grow addictive, becoming the go-to short-term method for dealing with groups that pose much more diffuse political problems to policymakers. The more drones are used, the more they are needed. Killing enemies and creating more, killing and creating more, they are deadly perpetual motion machines, prime symbolic instruments of permanent war.
THE TRIUMPH OF FEAR
Beyond human rights organizations and a few college campuses, one finds surprisingly little debate about the drone war. During Obama’s campaign for reelection in 2012, drones were scarcely mentioned. Asked about drone killings during the second presidential debate, former governor Mitt Romney said little more than that he “support[ed] that entirely,” clearly implying that if he became president he’d order more such attacks. Of course, very little about the state of exception found its way into the campaign. One might have thought a great democracy in choosing its leader could have found time at least to consider its ongoing and seemingly endless war: to debate, for example, whether the drone strikes might be creating at least as many terrorists as they are killing or to ask whether Americans truly believe that their president should have, in Rosa Brooks’s words, “the unreviewable power to kill any person, anywhere on earth, at any time, based on information that is secret and has been collected and evaluated according to secret criteria by anonymous individuals in a secret procedure”—or even to inquire of their leaders, actual or prospective, how many thousands will need to be killed in this manner before the war on terror could finally be declared at an end, if in fact it ever can be.
Obama’s reelection powerfully demonstrated the bipartisan ascendency of the politics of fear. In 2004, George W. Bush had defeated John Kerry, a highly decorated Vietnam War veteran, thanks in part to unanswered Republican warnings that, in Vice President Cheney’s words, “if we make the wrong choice then the danger is that we’ll get hit again and we’ll be hit in a way that will be devastating.” If in the 2012 campaign the word “drones” was hardly uttered—and if, when it finally was, the Republican challenger found himself vigorously supporting their use—it is not least because when it came to Cheneyesque intimations of weakness, Obama had taken a position so strongly in favor of quiet and unremitting military violence that he left his Republican rival, struggle though he might to shoulder his way past him, no place to stand. If during the campaign the politics of fear had lost its magic for the Republican right this was not least because its methods had been co-opted by the Democrat in the White House, who had proved relentless in hunting down terrorists, and those who may look like terrorists, and killing them by the thousands. No one could criticize President Obama for prosecuting CIA officers for torture, for he had conducted no such prosecutions. No one could attack him for abandoning Bush’s indefinite detention policy because he had regularized and legalized it. And no one could denounce him for closing Guantánamo because Guantánamo had not been closed.
Indeed Republicans, who had reportedly planned in a Romney administration to reinstate “enhanced interrogation techniques against high-value detainees that are safe, legal and effective,” made the plausible claim that Obama, after officially halting torture, had in practice avoided the knotty questions of interrogation, “enhanced” or otherwise, by managing during his light footprint version of the war on terror to avoid taking prisoners. Drones, they argued, had replaced the interrogation room. But our leaders and those seeking to replace them need have no debate on drones because on this as on other pressing matters raised by the permanent war on terror there was no longer an opposition. Both parties had enlisted themselves full-force in the struggle to be tough, and tougher. If Obama had made himself largely invulnerable to the politics of fear it is because he had shielded himself from it by his cool and ruthless methods and left little political space for discussion. Across fourteen years of the war on terror, and two presidents, the politics of fear had not been forestalled, or banished, or defeated. The politics of fear had been embodied in the country’s permanent policies, largely without comment or objection by its citizens. The politics of fear had won.
SHELTER IN PLACE
On a cool overcast day in April 2013 the city of Boston, birthplace of American independence, was shut down. Massachusetts’s governor had ordered Boston’s 700,000 residents to stay off the streets—or, in the new term of art, to “shelter in place.” Boston’s subways were shuttered, its buses garaged, its train stations closed. Rumbling through the eerily deserted streets as the light rose over the great metropolis came black-body-armored SWAT teams in armored cars, the vanguard of thousands of paramilitary forces of the FBI, the Bureau of Alcohol, Tobacco, Firearms and Explosives, the Department of Homeland Security, the National Guard, and the Massachusetts State Police. These armored cars roared through residential neighborhoods. Helicopters swooped and clattered overhead. Tanks blocked off streets. Snipers in camouflage gear crouched on rooftops. Paramilitary fighters pounded on doors, pulled people out of their houses, and searched them at gunpoint. Though their nominal purpose was finding the two young men who had planted pressure cooker bombs at the Boston Marathon four days before, killing three people, this was also, according to CBS News, “the first major field test of the interagency task forces created in the wake of the September 2001 attacks.” Congressman Ron Paul spoke more vividly, describing the show of force as “a military-style occupation of an American city” that looked like a “military coup in a far-off banana republic.”
Watching these tanks rumbling down deserted Boston streets, I was beset by a nagging memory. Not until Dzhokhar Tsarnaev, the nineteen-year-old University of Massachusetts marine biology major who with his older brother, Tamerlan, had set the pressure cooker bombs, was finally captured did scattered images finally coalesce in my mind into a battered streetscape I recognized as occupied Baghdad. It was October 2003, the first day of the Ramadan Offensive. Five suicide bombers had blown themselves up and, reaching the scene of one bombing moments afterward, I found torn bodies strewn around a great fire burning, the remains of the exploded vehicle glowing red-hot at its center. An hour or so later, still covered in oily soot and grime, I remarked to a top American intelligence officer that such suicide attacks must be nearly impossible to prevent. “No, we could stop these things entirely,” the general replied sharply, “if we were willing to do what was necessary! We could stop car bombers if we stopped all driving. But that would be inconsistent with another, overriding imperative—letting Iraqis live a reasonably normal life. . . . We could stop them but to do it, we would have to shut the place down.” What prevented the military stopping them was that, in Baghdad in 2003, “politically at least, we can’t take those steps.”
Now, I thought in some wonder, in Boston, Massachusetts, a decade later we can take those steps, in the cause of finding a nineteen-year-old college student who had used a homemade pressure cooker bomb to kill three people. Or rather, politically, it seems, we can’t afford not to take them. And it was this, Congressman Paul had said, that “should frighten us as much or more than the attack itself.” A dozen years after the attacks of September 11, 2001, we have made, in panic in the months immediately after the attacks and in mostly uncaring acquiescence in the years since, a different country. It is a disfigured land, a land at peace in which it has become politically imperative to take those steps which were unthinkable in a Baghdad beset by brutal civil war. It has evolved slowly but inexorably, as the fear has institutionalized itself in our police forces, our intelligence bureaucracies, and most of all in our politics. And even as the temper of emergency has become the intermittent backdrop of our politics, bloating our security budgets and ever ready, when the right buttons are pushed, to flare into crisis, it has meant that in the guise of shielding itself from attack our country is ever prey to it. The ingrained obsession with security makes it possible for a couple of young men with pressure cookers to attack a great city and shut the place down. It has disfigured us not least by rendering us defensive, reactive. It puts our politics in their hands.
Drones striking on the other side of the world, detainees subsisting quietly at Guantánamo: unseen and unheard, these attributes of the state of exception touch us little in our daily lives. Yet the closing of the city of Boston by two young men on an overcast April day suggests a question about our politics of fear. If the goal of terrorists is to spread terror, how is it that, years after the attacks of September 11, we seem to be doing so much to help them?
A SELF-DEFEATING SPIRAL
Like fever lines tracing jagged paths above our politics, fear and political posturing spike and ebb with the day’s news. The time of the terrorist “spectacular” of 9/11 scale seems long past—the “planes plot,” the last Grand Guignol bloodbath, was foiled by British and American intelligence nearly a decade ago. But smaller attempts come regularly, sponsored by regional franchises—the Underwear Bomber and UPS plot, courtesy of al Qaeda in the Arabia Peninsula; the Times Square bomber, courtesy of the Pakistani Taliban—or undertaken by lone wolves like the Boston bombers or the San Bernardino attackers. As each plot is uncovered it brings with it a predictable rhetorical attempt to reignite the politics of fear.
Throughout the country’s history, from “waving the bloody shirt” in the wake of the Civil War to charging that adversaries were “soft on communism” during the Cold War, some politicians have worked hard to frighten the people. But working to gin up fear about terrorism is special. What terrorists ultimately aim to produce, after all, is not death or mayhem or destruction—these are only the means to an end—but terror. To say that the politics of fear has become embedded in our politics is to say that, in a permanent war on terror, the rich political benefits of that most lucrative emotion are being shared, between the terrorists themselves and some politicians who portray themselves as leading the fight against them. Our institutionalized overreaction to terrorism is a boon to the terrorists, for it multiplies the power of their actions. It is what granted two young men with pressure cookers the power to shut down the city of Boston.
More than a dozen years after the attacks of September 11 the politics of fear has joined hands in a self-defeating spiral with la politique du pire. As we saw, this time-honored French phrase—meaning, roughly, “the politics of the worst”—describes the insurgent strategy of staging attacks intended to provoke the adversary into taking reckless actions that “strip off his mask” and make manifest the underlying dynamics of repression. Al Qaeda stages acts of terrorism intended to provoke the United States into taking actions that reveal itself as an oppressor of Muslims. The strategy of la politique du pire—sometimes called “the strategy of provocation” and drawn originally from revolutionaries of the nineteenth century—depends on a dialectical escalation, on provoking a response and then provoking another. The first terrorist attack provokes counterattack and repression, which in turn produces recruits for the revolutionary cause, who undertake more terrorist attacks, provoking harsher repression, and so on. By so doing, al Qaeda’s theoreticians believed they could turn the United States and its Arab puppet states “into recruiting sergeants for their cause,” in the words of historian Michael Ignatieff:
Success depends less on the initial attack than on instigating an escalatory spiral, controlled not by the forces of order but by the terrorists themselves. If terrorists can successfully draw democracies into this spiral and control its upward acceleration, they will begin to dictate the terms of the encounter. Success becomes a matter of inflicting losses, enduring harms, and gambling that the enemy has less endurance than they do. Since a state will always be too strong for a cell of individuals to defeat in open battle, it must defeat itself. If terrorists can provoke the state into atrocity, this will begin to erode the willingness of a democratic public to continue the fight.
That initiating such an “escalatory spiral” puts the power in the terrorists’ hands—that it makes our politics prey to their actions—is a vital point and it is where la politique du pire links so dramatically with the politics of fear. Terrorists produce death and destruction not as their primary goal but as a means to an end. That end is fear. Fear incites reaction, and overreaction. Fear produces policies that are self-defeating. Fear puts our politics in their hands.
A similar dynamic of reaction played out in Iraq after the U.S. invasion removed Saddam Hussein in 2003. Saddam had led a minority Sunni government. The great underlying political problem the Americans faced in Iraq was how to transfer power to the Shia, the long suppressed majority, while persuading the displaced Sunnis to accept without violence their loss of power. Little evidence exists that the Americans even understood the problem, let alone had a solution. But Abu Musab al-Zarqawi, the Jordanian-born Sunni leader of what became al Qaeda in Iraq, certainly understood it: scarcely had the occupation begun before he launched a vicious campaign of suicide bombings against the Iraqi Shia. “If we succeed in dragging [the Shia] into the arena of sectarian war,” Zarqawi wrote in a letter to al Qaeda leaders in 2004, “it will become possible to awaken the inattentive Sunnis as they feel imminent danger and annihilating death.” In launching hundreds of suicide attacks on the Iraqi Shia, Zarqawi was trying to provoke the Shia to launch counterattacks on the Iraqi Sunni, in the hope that this would lead the Sunni, his potential allies, to rise up, defend themselves, and retake power.
Zarqawi’s violence against the Shia was meant to be a remedy for the political unpopularity of his own cause among Sunnis, his own allies, a way to force his enemies to do the political work for him. The suicide bombing campaign, as David Kilcullen writes, “was driven by a brutal political logic”:
In provoking the Shi’a, Zarqawi hoped to back the Sunni community into a corner, so that his group would be all that stood between Sunnis and the Shi’a death squads, giving people no choice but to support AQI [al Qaeda in Iraq], whatever they thought of its ideology. This cynical strategy . . . meant that Shi’a killing Sunni was actually good for AQI, and so they’d go out of their way to provoke the most horrific violence against their own people.
And indeed after hundreds of vicious suicide attacks on Shia neighborhoods and mosques, Zarqawi finally succeeded, after his militants blew up the Golden Mosque in Samarra in February 2006, in provoking widespread counterattacks by Shia death squads on Sunnis, which brought on Sunni counterattacks and a bloody dynamic, in 2006 and 2007, of near all-out civil war in which several thousand a month were dying at the hands of suicide bombers and death squads. During the years since, after a brief respite during the “surge” of American forces of 2006–2008, Iraq’s underlying dynamic of sectarian conflict has persisted and worsened, helping produce the Islamic State, the stepchild of al Qaeda in Iraq and the jihadists’ greatest victory yet in their strategy of provocation.
BULL’S-EYE
At the end of 2011 the last American soldiers rumbled across the Kuwaiti border in quiet ignominy, leaving behind the failed occupation of Iraq. Now the great bulk of American troops have departed Afghanistan, leaving behind contingents of military trainers and special operators and drone maintenance men. In both countries the wars the United States began go on. In both the forces the United States vowed to destroy remain strong. Several thousand Americans have now returned to Iraq and more will likely soon join them. They train Iraqis to fight a reincarnation of familiar enemies, an alliance of Islamists and Baathists that took shape during the early years of the American occupation a decade ago and has now grown and matured into a “new Caliphate” stretching in its power from the suburbs of Aleppo to the outskirts of Baghdad and in its growing influence from the Strait of Gibraltar to the Strait of Malacca, and beyond.
On the day after September 11, 2001, what dedicated jihadist would have dreamed a mere decade and a half would bring such success? Given the reality of those years, what exactly has the forever war been about? Ridding the world of evil? It has been fourteen years and more since President Bush offered that answer to Americans staggered by the attacks of September 11 and if it wasn’t clear then, it has long since become so that the United States will never succeed in ridding the world of “evildoers.” But perhaps American leaders might have followed, in the wake of the attacks, a strategy that would have avoided creating more. Perhaps they might have tried to avoid actions that dramatically increased their numbers.
Imagine for a moment a target. In its yellow bull’s-eye imagine grouped together those Muslims most committed to violent jihad: the leaders of jihadist groups and the men and women willing to blow themselves up to support them. In the surrounding first, red circle of the target are committed supporters who actively aid the cause. In the next circle are those who contribute money to the jihadists, in the next those who argue for its goals and aspirations, in the next those who are politically sympathetic but who take no action, and near the outer edge are Muslims who watch and follow the struggle but who remain uncommitted.
For Osama bin Laden and his successors, the political task was to take actions that would encourage Muslims to move toward the bull’s-eye: that would lead apolitical Muslims to move into the circle of those sympathetic to the cause, that would lead those sympathetic into the circle of those who contribute money and support, and so on. Al Qaeda’s remaining leaders, those of its “associated forces,” and those of the Islamic State all have in common that they want to do what they can to “awaken the sleeping Sunnis” and thereby cause a general migration toward the center, toward committed and violent activism, not only by encouraging radicalization directly in their propaganda but by provoking the United States to take actions that will do that political work for them.
For the United States the strategic goal in this war from the beginning was, or should have been, to slow and ultimately reverse that movement toward the center by following policies that discourage the radicalization of Muslims. When he asked in 2003 whether we are “capturing, killing or deterring and dissuading more terrorists every day than the madrassas and the radical clerics are recruiting, training and deploying against us,” Secretary of Defense Rumsfeld appeared to be grasping his way to this reality, at the very moment that the United States had embroiled itself in a politically catastrophic counterinsurgency in Iraq. His formulation, precise as it may appear, was telling, for the verbs subvert one another. Killing and capturing can seriously undermine deterring and dissuading. Capturing and detaining in Guantánamo and Abu Ghraib promote radicalization and recruitment, not deterrence and dissuasion. Throughout the Bush years we saw these contradictions vividly, for even as the rhetorical emphasis evolved during the second term the bleeding sore of the Iraq War and the lingering images from Guantánamo and Abu Ghraib made it impossible to gain ground in the “battle of the story.” Until 2009, the America of the Bush administration remained an America that invaded Muslim countries and imprisoned and tortured Muslims.
Even as a presidential candidate Barack Obama made clear that he grasped in all its subtlety bin Laden’s strategy of provocation. “Bin Ladin and his allies know they cannot defeat us on the field of battle or in a genuine battle of ideas,” he declared in August 2007. “But they can provoke the reaction we’ve seen in Iraq: a misguided invasion of a Muslim country that sparks new insurgencies.” He went on to link this strategy explicitly to the politics of fear and the state of exception it had inspired, vowing to end torture, end military commissions, close Guantánamo, and otherwise bring American policies more in tune with “who we are.”
But the reality of his years in office have turned out to be more complicated. Guantánamo remains open. The military commissions go on. Torture goes unpunished. And while he struggled to bring Americans home from the shooting wars in Iraq and Afghanistan, he sent drones to kill thousands, including many civilians. Americans, believing themselves to stand proudly for the rule of law and human rights, have become for the rest of the world a symbol of something quite opposite: a society that imprisons people indefinitely without trial, kills thousands without due process, and leaves unpunished lawbreaking approved by its highest officials. The country has entered a twilight world when it comes to the law and is unlikely soon to emerge from it. This includes an enduring corruption of language, beginning with the president’s paradoxical claim that he “prohibited” torture and his ongoing refusal to take responsibility for the “secret” but quite public deaths of people whose names appear on “kill lists” compiled by U.S. intelligence agencies. Though Obama struggled to “end the dumb wars” and otherwise focus the worldwide campaign, the political engine of the war on terror roars on. The worldwide insurgency has become politically self-sustaining.
Even as “core” al Qaeda has been battered and reduced, al Qaedism, the ideology, has thrived. Al Qaeda increasingly has become al Qaedism, a set of beliefs promoted by various organizations all partly powered by the outrage of young Muslims over Western imperialism, torture, drone attacks, and what they see as the oppression at the heart of the war on terror. Al Qaedism, or “viral al Qaeda,” an ideology carried full-blown on hundreds of websites and Internet chat rooms, means young Muslims need not travel to Pakistan for training before an attack. All of it—ideology, tradecraft, bomb-making skills—can be accessed through a computer at home or in an Internet café. The only necessary outside ingredient is willing young men and women and these, thanks in part to the political responses of the United States over the last decade and a half, are in plentiful supply. This very plentitude means the odds against those charged with stopping attacks grow ever longer. Back in 2011 John Miller, then a high official of the Office of the Director of National Intelligence and a former reporter who had interviewed both Osama bin Laden and Ayman al-Zawahiri, noted that successful lone-wolf attacks were increasingly likely:
In the [immediate] post 9/11 world, we had an average of about four plots targeting U.S. soil, or emanating on U.S. soil, a year. In 2008–2009, that jumps to nine and then ten. In 2011, we are already on a pace to pass that.
Something has happened, a better maturation of ideology, a better way to get the message out, that has caused those plots to be coming at us literally at a rate or a pace of almost one a month. And when you deal in that kind of volume, you have a special challenge. Number one, we are operating at nearly 100 percent in interdicting all of them and shutting them down. But the odds of being able to maintain that batting average, as the numbers go up, those [odds] go down.
Miller was speaking a year and a half before the two pressure-cooker bombs went off near the finish line of the Boston Marathon. Today that “better maturation of ideology, better way to get the message out” and the rapidly growing number of possible adherents, especially of the Islamic State, make successful attacks—not a spectacular like 9/11, the planning and organizing for which is easier to detect, but a small, lone-wolf bombing or assault on a soft target—much more difficult to flag and prevent. In December 2015 a Muslim couple attacked a holiday party in San Bernardino, California, killing fourteen people and dramatically demonstrating the power of a lone-wolf attack to terrify the country, especially during a political campaign. More than ever, the politics of fear and the media complex battening on it stands as a kind of enormous amplifier, ensuring the ongoing power of such an attack to spread fear, disrupt society, and provoke a self-defeating response. In the wake of each attack the politics of fear reignites, the escalatory spiral takes another turn.
Meantime young Muslims in ever greater numbers come streaming to the battlefields of the Middle East in order to devote their lives to righting wrongs against Muslims. Increasingly their destination is the training camps and battlefields of the “new Caliphate.” In a powerful offensive in winter and spring 2014 the Islamic State, the successor of al Qaeda in Iraq, managed to occupy a good deal of Sunni Iraq, seizing first Fallujah and much of Anbar province and then Mosul, Iraq’s second largest city. Though they are harsh fundamentalists in ideology, the Islamic State fighters were welcomed by significant numbers of Sunnis, who had been alienated and antagonized by former Iraqi prime minister Nouri al-Maliki’s continuing Shia-dominating policies of disenfranchisement and repression, policies in effect foreshadowed by the Americans immediately after their invasion, when they purged Baathists from the Sunni-dominated government and dissolved the Iraqi army. Like the United States early in the occupation, Maliki had adopted policies that were a political godsend to al Qaeda, jailing and suppressing Sunnis and in other ways exacerbating the sectarian tensions and resentments that al Qaeda in Iraq had worked so hard to ignite.
A decade ago the Islamic State did not exist. Now, having risen amid the chaos of the American invasion, it stands as a second global terrorist network in competition with al Qaeda, governing more than five million people, claiming “provinces” from Algeria to Pakistan, and working to expand a network of affiliated organizations throughout the Middle East, North Africa, and South Asia. But it is more than a competitor: Abu Bakr al-Baghdadi, the Islamic State’s self-proclaimed Caliph, is in many ways Osama bin Laden’s “true successor,” assuming his mantle as the inspiration of global jihad and embodying a dream that bin Laden believed could only be realized in a distant future: the restoration of the Caliphate. Seizing on the opportunity presented by the American occupation, the organization that became the Islamic State formed itself out of the Islamists and Baathists; many of its key figures, including Baghdadi himself and his two senior deputies, both of them former senior officers in Saddam’s army, got their start in the “jihad university” of Camp Bucca, the American detention center in southern Iraq. Perhaps a thousand or more of its key officials are former Baathist officers in Saddam’s security services. Using plans which originated in those security services, they constructed an underground insurgent organization that, beginning with three spectacular suicide bombings in August 2003, proved to be the most savage and effective in opposing the occupation and sowing the seeds of sectarian civil war. Now, after various iterations over a dozen years the descendant of this organization governs territory roughly the size of Great Britain, collecting taxes, administering justice, drawing on revenues of billions of dollars a year, and waging war using tanks, artillery, and armored personnel carriers. Though it still uses terrorism with great effectiveness and unprecedented violence it is much more than “a terrorist organization, pure and simple,” in President Obama’s ill-chosen words. It is for all practical purposes indeed a state.
By the summer of 2014, the Islamic State was fighting to consolidate and expand its territory by staging car bombings and other attacks against Shia in Baghdad and working to spread sectarian conflict by launching suicide attacks against Shia in Saudi Arabia and the Gulf states. For this task it is perfectly situated, for Iraq happens to sit squarely upon the major sectarian borderline dividing the Middle East. In provoking sectarian conflict within Iraq, the predecessors of the Islamic State were helping to create a vortex that has increasingly engulfed the entire region, drawing Sunnis from North Africa to the Gulf eager to defend the Caliphate.
The United States has been the cooperative and largely unwitting partner in all this. Even as the United States launches thousands of air strikes and drone attacks against Islamic State targets, tens of thousands of foreign fighters from throughout the Islamic world and the West flow into its ranks, drawn by the greatest cause for “holy warriors” since the mujahideen confronted the Soviets in their occupation of Afghanistan more than three decades ago. The American air attacks, though nowhere near frequent or effective enough to “degrade and ultimately destroy” the Islamic State, President Obama’s stated objective, have served as a boon to its recruiting, to the point that Islamic State spokesmen have begged prospective recruits from some countries to stay at home and advance the struggle there.
All signs suggest that one of the Islamic State’s goals is once again to “force America to abandon its war against Islam by proxy and force it to attack directly.” The words are drawn from Abu Bakr Naji’s The Management of Savagery, a work that, posted online in 2004, stands as a kind of map for achieving the Caliphate and sees the current critical stage as one of “vexation and exhaustion” in which the United States will be worn down by constant wars, wars that because of Western society’s advanced “effeminacy” the country will find itself unable to sustain. Indeed, Osama bin Laden himself sketched out this strategy of bleeding the superpower as early as 2004:
All that we have mentioned has made it easy to provoke and bait this administration. All we have to do is to send two mujahideen to the furthest point East to raise a cloth on which is written al Qaeda, in order to make the generals race there to cause America to suffer human, economic and political losses without achieving for it anything of note . . . so we are continuing this policy of bleeding America to the point of bankruptcy.
After a decade and a half of war, the United States finds itself caught, in Zawahiri’s phrase, “between two fires,” between a war-weary people at home and an enemy abroad eager to provoke yet another conflict. The result is a self-proclaimed war to “degrade and ultimately destroy” the Islamic State consisting of a handful of air strikes a day to support an Iraqi army that the secretary of defense admits “shows no will to fight”—and whose activities do little more than promote Islamic State recruiting.
WHO WE ARE
How do we begin to escape the spiral of escalation and the state of exception itself? As Giorgio Agamben wrote, the state of exception exists “at the limit between politics and law . . . an ‘ambiguous, uncertain, borderline fringe, at the intersection of the legal and the political.’ ” We find ourselves here in the realm of politics. The road toward restoring justice and escaping our state of exception runs first of all through politics, and education.
Look again to the lands of the “apostate regimes”—Egypt, Saudi Arabia—critical American allies that al Qaeda had originally hoped, by attacking their sponsor, to overthrow. In this region, where torture had underpinned the power of every national security state, the notorious images of America’s state of exception, and especially those from Abu Ghraib, provoked a debate about torture and human rights that had been impossible before. Egyptians, forbidden by their autocratic, U.S.-supported government to talk about Egyptian torture, found themselves free to discuss, analyze, and condemn American torture, and thereby initiate a discussion of human rights and dignity that was a motivating element in the early upheavals of what came to be called the Arab Spring. “Because the torture and abuse depicted was so widely seen as directed towards the Arab or Muslim man,” writes human rights specialist Shadi Mokhtari, “many felt a profound sense of personal violation.”
As they grappled to formulate a response, they often found themselves evoking human rights. . . . Instead of viewing human rights as a Western imposition, increasingly it became a language that Arab populations embraced. . . . It did not take long however for the focus to turn inward to the Arab world’s own “Guantánamos,” “Abu Ghraibs,” and widespread practice of torture.
Ironies proliferate: Osama bin Laden had hoped, by provoking American invasions of Muslim countries, to incite Muslim anger that would lead to an upsurge in recruits willing to attack those U.S.-supported “apostate regimes” supported by the United States and eventually to replace them by a fundamentalist Islamic Caliphate. Though he succeeded beyond his dreams in provoking those invasions the brutal scenes of American repression of Muslims at Guantánamo and Abu Ghraib that followed set off a human rights debate, a debate that helped lead to a popular and democratic uprising that unseated the Mubarak regime and led, briefly, to the kind of elected moderate Islamic regime that al Qaeda militants most despise and fear. The violent unseating of this regime and its replacement by another autocratic military leader, seeming as it does to foreclose perhaps for many years any political progress in Egypt short of armed revolution or coup d’état, comes now as a boon to the jihadists, reinforcing the message that vanguard violence is the only way to achieve true political change.
Not the least of these intertwining ironies, as Mokhtari points out elsewhere, is that at the moment that “Arabs found the language of human rights gave expression to their immense sense of indignation,” Americans were discovering that in their own country “the space for invoking human rights on moral grounds alone has virtually disappeared.” President Obama, struggling early on to gain support for closing Guantánamo, felt compelled to argue that Americans must close the prison and prohibit torture not because it is right but because it will “make them safer.” Even so, as Mokhtari points out, the president found himself pursuing these policies, insofar as he has pursued them, “not because of public opinion but in spite of it.”
One might add, if not in mitigation then perhaps in explanation of these shaming words, the grim distinction that in Egypt, Egyptians tortured Egyptians while at those black sites Americans tortured . . . others. When Egyptians, especially young Egyptians, think of torture, they fear it as potential victims. When Americans now think of torture, many of them think of it as vital self-protection, agreeing with our former vice president that “no moral value . . . obliges public servants ever to sacrifice innocent lives to spare a captured terrorist from unpleasant things.” Torture is presented as a shield to protect us from the dangerous other, not as a violation of our own values or even as a threat which could leave us all, as Americans, exposed to violence and violation or worse.
That is in part why the road to justice must run not primarily through the courts but through politics, through the kind of unblinkered, nonpartisan investigation and definitive judgment that only a publicly appointed Truth Commission could produce. The barrier to accountability, and thus to escaping our state of exception, is first of all a political one. Torture must be removed as a critical symbol of the politics of fear. The priority is destroying not the torturers but the idea of torture as necessary and vital and its consequent role as a symbol of ultimate commitment in the war on terror. Nothing has done more to nourish this idea—and with it the widespread belief that it is impossible to protect the country while also following the law—than the Myth of the Ticking Bomb.
TICKING BOMB
Here is what the president knows. A crude nuclear weapon is planted somewhere in the Bay Area. It is set to go off within a few hours. He has set all his considerable federal, state, and local resources—intelligence agencies, military, police and fire departments—to finding the weapon. But they have not found it. A man has been taken into custody. Unimpeachable intelligence sources have told the president that the man knows. After several hours of extensive interrogation, the man has freely admitted he knows, has offered verifiable facts that only someone intimately connected to the plot could know. But when asked to give the location of the bomb, he insistently repeats only these words: “Soon you will know. Soon everyone—all who survive—will know.” What should the president do?
This is the dreaded ticking bomb scenario, fount of a thousand television dramas—most famously of 24, a program that could well have been titled The Ticking Bomb—and a million law school and political science discussions. It is frankly fantastical in its assumptions: How could any president ever have such nearly perfect but achingly imperfect knowledge? When torture supporters insist that we entertain it they are insisting we talk about hypotheticals instead of discussing the scores of real cases in which the government actually made the decision to torture. One reason, of course, is the circumstances of those actual cases differ dramatically from the imaginary case I have just described, particularly when it comes to knowledge. As the CIA inspector general put it starkly in 2004:
The Agency’s intelligence on Al-Qa’ida was limited prior to the initiation of the . . . Interrogation Program. The Agency lacked adequate linguists or subject matter experts and had very little hard knowledge of what particular Al-Qa’ida leaders—who later became detainees—knew. This lack of knowledge led analysts to speculate about what a detainee “should know,” [versus] information the analyst could objectively demonstrate the detainee did know. . . . When a detainee did not respond to a question posed to him, the assumption at Headquarters was that the detainee was holding back and knew more; consequently, Headquarters recommended resumption of [enhanced interrogation techniques].
Here there is no all-knowing interrogator, omniscient but for one small piece of critical information. Torture often commences when the prisoner knows very little but that minuscule bit leads interrogators to believe he must know much more. Consider the case of Jean Améry, a resistance fighter in Belgium during World War II, who was given a stark choice when arrested by the police: Either cooperate and tell us everything or be sent to Gestapo interrogators at the notorious Breendonk fortress. Améry writes:
I would [have been] most pleased to avoid Breendonk, with which I was quite familiar, and give the evidence desired of me. Except that I unfortunately knew nothing, or almost nothing. Accomplices? I could name only their aliases. Hiding places? . . . The exact addresses were never entrusted to me. For these men, however, that was far too familiar twaddle. . . . They laughed contemptuously. And suddenly I felt—the first blow. . . .
The first blow brings home to the prisoner that he is helpless, and thus it already contains in the bud everything that is to come. . . . They are permitted to punch me in the face, the victim feels in numb surprise and concludes in just as numb certainty: they will do with me what they want.
When we compare these realities from the CIA and the Gestapo to the ticking bomb fantasy, what stands out is the reversal in the assumption of knowledge, how the ticking bomb turns on its head what we know to be epistemological reality. The ticking bomb scenario posits perfect knowledge on the part of the interrogators and the president who will order them to torture, perfect apart from one small, vital piece. The reality is that it is the tortured prisoner alone—whether it be Jean Améry or Abu Zubaydah—who truly knows what he knows, and it is he who is faced with the task, often insurmountable, of convincing the almost entirely ignorant interrogator of what he does not. Like Saddam Hussein faced with American certainty that he was harboring weapons of mass destruction, the prisoner must prove a negative, must prove that what the Americans were certain is there is in fact not there. The reality is that there is no ticking bomb, no certain knowledge on the part of interrogators of a particular weapon about to explode, but a general fear of what might happen and a conviction that anyone who might know anything important, like Zubaydah, whether it be about attacks or about the mundane operations of the group, must be made to tell all he knows, whatever it is.
Of course at bottom the Myth of the Ticking Bomb does not sketch any recognizable reality; it is a kind of philosopher’s trick, a sophomorically clever attempt to slash a rhetorical hole in the lining of our ethical world. It aims to demolish the wall of absolutism surrounding torture and to make the decision of whether to torture one of contingency and degree, not principle. It aims to take the staunch Kantian, who believes torture is always wrong, and by means of an alluring fantasy force him to become a consequentialist, who will willingly trade one act of torture for the prospect of saving hundreds or thousands of lives. And then of course the rhetorician pounces: “So you would torture under certain conditions?” And now that we have established the principle, to paraphrase George Bernard Shaw’s quip about prostitution, it only remains to haggle about the price.
What matters about the ticking bomb scenario is not the likelihood it will happen in reality—that is vanishingly low—but its potency as an image of commitment and an emblem of the politics of fear. What matters is its inherent drama and the fact that it has captured, by means of 24 and its cultural ancestors, the imagination of the public.
We should—we must—disarm the ticking bomb. It is time to admit clearly that in the event of such a bizarre eventuality any president, any leader, would do what the situation requires, would be bound by his or her judgment of what the country’s immediate welfare demands. In such a situation any leader in fact becomes a consequentialist: must become one, as Machiavelli recognized five centuries ago. Some writers have even suggested that such an exception be written into the law, that the president, under certain exigent conditions, should be granted the legal right to use cruel, inhuman, and degrading treatment to acquire information that could prevent an imminent attack. This is what might be called the paradox of the exception: Do we legislate the exception? Do we gain or lose by trying to legislate emergency procedures? By making them legal in certain situations, do we make it more likely they will be used? Or, by writing them into the law, do we bring them under the prudent rule of societal consent and regulation, perhaps by requiring court approval of some kind or by setting down very narrow conditions? It is a paradox contained in the various proposals for an “emergency constitution” and, in homologous form, in the notorious idea of instituting torture warrants to be signed by a judge.
The proposal for special legislation to provide for the ticking bomb seems to rely on an acceptance, as does the ticking bomb fantasy itself, of the most egregious illusion of all: that torture remains uniquely successful in extracting information from prisoners. The hard-won experience of the past decade, and the measured judgment of many experienced interrogators, several of whom have spoken out, argue persuasively against this. When Lieutenant General John Kimmons, then army deputy chief of staff for intelligence, introduced the new Army Field Manual for Human Intelligence Collection Operations in 2006, reporters asked him whether by prohibiting torture the manual didn’t “limit the ability of interrogators to get information that could be very useful.” “I am absolutely convinced,” General Kimmons replied, “that the answer to your . . . question is no. No good intelligence is going to come from abusive practices. I think history tells us that. I think the empirical evidence of the last five years, hard years, tells us that.”
It is good to be reminded that among other things the last decade offers a terrible experiment in torture and what it can and cannot do. We need such conclusions based on actual evidence, conclusions like that of the Senate Select Committee on Intelligence’s Report on Torture, which after five years of study of six million documents concluded starkly on its first page that the “CIA’s use of its enhanced interrogation techniques was not an effective means of acquiring intelligence.” Why, nevertheless, does the magic effectiveness of torture, and the ticking bomb fantasy in which it is embodied, remain a persistent myth? Much popular culture built on the ticking bomb satisfies because it delivers to the fearful a calming fantasy of unlimited power and unconquerable will on the part of those charged with protecting them. In Dirty Harry (1971), Clint Eastwood played a rogue cop rebelling against the red tape of the police department. In 24, Kiefer Sutherland plays a covert agent working at the orders of the president himself. In both cases, the fantasy is one of real-world toughness and common sense backed by untrammeled power sweeping away unworldly liberal strictures, and saving thereby untold numbers of innocent lives. The heroism of both consists in their willingness to act alone and to overcome moral constraints, to smash any taboo, to do anything, in order to protect us. Torture—lurid, morbid, darkly alluring—is a suitably dramatic touchstone of their commitment.
More than anything else, the ticking bomb is a political manifestation of a certain migrant fear. The proposed legislation to let the president use cruel, inhuman, and degrading treatment in such circumstances in effect acknowledges the source of its appeal, and the need to reassure the public that those charged with protecting them are willing to do whatever it takes and are provided with all the powers necessary to keep them safe. For if such an unlikely situation were ever to arise the real pressure to use these techniques would come not from professional interrogators but from political advisers who fear the political costs if it were revealed in the wake of such a catastrophe that the president had not done “everything within his power” to avert it. In the end torture, like much else in the state of exception, is an artifact not of our security but of our politics and our fears.
FOREVER WAR
Whenever we delve deeply into the problem of our endless state of exception we sooner or later find nestled like a Russian doll within it the problem of our endless war on terror. From its inception the war on terror has been not one thing but many, a strange hybrid beast of the imagination, part conventional war, part counterinsurgency, part quiet worldwide counterterror campaign. Under Bush, even as shooting wars in Afghanistan and Iraq deteriorated into stalemated counterinsurgencies, the quiet war of intelligence agents and special operators fighting “on the dark side” eventually moved away from secret kidnapping, detention, and torture toward “cleaner” unmanned aerial vehicles. Under Obama the beast further evolved, mutated, gradually simplified. Even as U.S. involvement in shooting wars waned, in the twilight behind them the quiet war on terror ground on, a twenty-four-hour counterterror campaign of drone strikes and special operations raids, secret, migratory, centered now in Pakistan and Yemen but inching its way into Africa. And as the tide of overt war ebbed, the contradictions of the forever war, like detritus left glistening on the beach, were laid bare.
During his second term, President Obama has been pondering these contradictions and, as is his wont, has increasingly begun putting his ponderings before the public, launching a call, during a speech at the National Defense University in May 2013, for “a larger discussion . . . about a comprehensive counterterrorism strategy.” After defending his administration’s reliance on drones he acknowledged that, “for all the focus on the use of force, force alone cannot make us safe.” Neither drones nor special operators, he conceded, kill ideas:
We cannot use force everywhere that a radical ideology takes root. And in the absence of a strategy that reduces the wellspring of extremism, a perpetual war through drones or special forces or troop deployments will prove self-defeating and alter our country in troubling ways.
Force alone will not only prove ineffective but will end by altering us. The danger lies not only in failing to defeat the enemy but in damaging ourselves through perpetual war. How can we avoid this, in Obama’s view? First, the country must somehow move to stanch that “wellspring of extremism” by “addressing the underlying grievances and conflicts that feed extremism, from North Africa to South Asia.” The president called, more than two years after the Arab Spring, for “supporting transitions to democracy in places like Egypt and Tunisia and Libya, because the peaceful realization of individual aspirations will serve as a rebuke to violent extremism.” He urged supporting “the opposition in Syria, while isolating extremist elements, because the end of a tyrant must not give way to the tyranny of terrorism.” And then, coming to grips with the threat of perpetual war, Obama vowed to “engage Congress about the existing Authorization for the Use of Military Force, or AUMF, to determine how we can continue to fight terrorism without keeping America on a perpetual wartime footing.” He went on:
The AUMF is now nearly twelve years old. The Afghan War is coming to an end. Core al Qaeda is a shell of its former self. Groups like [al Qaeda in the Arabian Peninsula] must be dealt with, but in the years to come, not every collection of thugs that labels themselves al Qaeda will pose a credible threat to the United States.
In the face of the unremitting shouts of danger that are the ground bass of the war on terror, President Obama pleaded for distinction to be made, for discrimination, for parsing which threats were credible and which were not. In the face of the angry clamor of the politics of fear, he asked for a reasonable calculation of risk. And beside this plea for action taken only after calm thinking he placed its alternative: action taken out of fear. Which is to say, not action but reaction—and, at the end of the day, compulsion.
Unless we discipline our thinking, our definitions, our actions, we may be drawn into more wars we don’t need to fight or continue to grant presidents unbound powers more suited for traditional armed conflicts between nation states.
The language is striking: a failure to “discipline our thinking, our definitions, our actions” will mean we are fated to be “drawn into more wars we don’t need to fight.” More wars because, in Obama’s view, the country had already fought wars it didn’t need to fight, most obviously in Iraq. In the absence of clear thinking and discipline, the politics of the broader war on terror will compel us to fight when prudence and wisdom should dictate otherwise. “We must define the nature and scope of this struggle,” Obama declared, “or else it will define us.” And that, the implication seemed clear, was precisely what had been happening. The struggle was already defining us. And the president who had been leading that struggle, the man whom the struggle was defining, was pleading with the country to come together and help him, and us, find a way out. He was pleading with us to help him escape.
It would be hard to imagine a more eloquent warning of the danger of endless war, and it would be impossible to cite a more telling example of the contradictory policy impulses that haunt the president’s approach to the forever war, in which he prosecutes it and criticizes his own prosecution of it at almost the same time. In order to define the struggle and prevent its defining us, the president proposed extending Congress’s oversight of “lethal actions outside of warzones,” including drone strikes. He called for an increase in foreign aid. He pleaded for a new effort to close Guantánamo. And he pledged he would soon be “engaging Congress and the American people in efforts to refine and ultimately repeal the AUMF’s mandate.” Set against his broader argument to “define the struggle” this last was crucial: the war would no longer define us because together the president and Congress would fashion an end to it. We need no longer fear the president’s “unbound powers” because we together would act to limit them. The course ahead was clear, the vow unambiguous.
And in the wake of this eloquence and determination . . . nothing. The CIA resisted, successfully, several efforts to increase oversight of the drone program. Instead of increasing foreign aid, as the president had demanded, his administration slightly reduced it. And most striking, the president took nearly two years to “engage” with Congress or the American people on the Authorization for Use of Military Force, years during which the Egyptian experiment in democracy collapsed in a military coup, the Libyan revolution foundered in violence and anarchy, and the Islamic State rose amid the chaos of Syria’s civil war and the repression of Iraq’s Sunnis. In the event, the administration proposed a new authorization only in February 2015, eight months into its new campaign to “degrade and ultimately destroy” the Islamic State.
Why did Obama’s eloquent warning produce not the promised effort “to refine and ultimately repeal the AUMF’s mandate” but, for the better part of two years, only silence? Perhaps because his voice, heard only faintly and intermittently against the enormous grinding roar of a national security bureaucracy engaged in a permanent war on terror, was an exceedingly lonely one. That roar was well represented by the assistant secretary of defense for special operations and low-intensity conflict, who, days before the president spoke, told the Senate Armed Services Committee that the war on terror was “going to go on for quite a while . . . beyond the second term of the president . . . at least ten to twenty years.” “Welcome,” as one commentator put it, “to America’s Thirty Years War.” Indeed it might go on longer, with its geographic scope no more limited than its duration. Pressed by incredulous senators, Pentagon officials declared that the authorization gave them power to target terrorist threats “from Boston to the FATA” (Pakistan’s Federally Administered Tribal Areas) and would cover fighting in Syria and “boots on the ground in the Congo.”
Striking as it was to see Pentagon officials assert that the authorization had given them the power to use force anywhere in the world into the indefinite future, it was more striking to watch duly elected senators express shock and surprise at the scope of a war that many of them had voted into existence, as if they stood powerless in the face of the monster they had created. This authority, noted Senator John McCain, “has grown way out of proportion and is no longer applicable to the conditions that prevailed, that motivated the United States Congress to pass the authorization” back in 2001. Senator McCain found it “well, disturbing” that the officials would “come here and say we don’t need to change it or revise or update it.” Senator Angus King spoke more bluntly: “You guys have essentially rewritten the Constitution here,” he declared to the Pentagon officials. “Under your reading we’ve granted unbelievable powers to the president and it’s a very dangerous precedent.” Dangerous perhaps, but to senators quite understandable: “I don’t blame you,” as McCain said, “because basically you’ve got carte blanche as to what you are doing around the world.”
It made perfect sense, in other words, that Pentagon officials would prefer no change to a war authority that is interpreted to give them power to operate anywhere in the world far into the indefinite future. Senators express shock at this expansive interpretation of the military’s powers even as they profess themselves powerless to limit them. The president who the following week asserted we must “define the nature and scope of this struggle or else it will define us” and who vowed to “engage Congress and the American people” to “refine and ultimately repeal” the authorization in fact did nothing. More than a year would pass before his counterterrorism adviser could be heard, in July 2014, calling for “a potentially narrowed version” of the AUMF that would “allow us to go after and address emerging terrorist threats that may not come under this current 2001 authority.” Instead of repealing the authorization, in other words, his administration was now suggesting expanding it. Instead of taking action that would allow the country to get off its “permanent war footing,” the administration was suggesting asking Congress to bless its perpetuation.
In the event no legislation was brought forward until February 2015, nearly two years after the president’s speech and five months after he had announced a new campaign of air strikes and military trainers to “degrade and ultimately destroy” the Islamic State. The sixty-word authorization from September 2001 still serves as the legal foundation on which the state of exception rests. Those sixty words, despite complaints from president and Congress alike that they are dated and inadequate, go on supplying the oxygen that allows the state of exception to breathe, authorizing a war on unbounded battlefields around the world against enemies who are not even named—the Pentagon’s list of al Qaeda’s “associated forces” remains classified—but many of whom did not yet exist when the authorization was voted into law. As for those “nations, organizations, or persons” who “planned, authorized, committed or aided the terrorist attacks that occurred on September 11, 2001” against whom the Congress authorized the president “to use all necessary and appropriate force,” it has long been clear that officials would consider not even their complete destruction a fulfillment of the authorization and thus an ending to the war. As far back as December 2011, U.S. counterterrorism and intelligence officials announced to The Washington Post that “the organization that brought us 9/11” had been rendered “operationally ineffective,” with “the leadership ranks of the main al-Qaeda terrorist network . . . reduced to just two figures whose demise would mean the group’s defeat.” Asked what survives of al Qaeda’s leadership beyond these, the official’s reply was stark: “Not very much.” Lest this success be taken as a sign the war might be nearing its successful end, U.S. officials “stressed that al-Qaeda’s influence extends far beyond its operational reach, meaning that the terrorist group will remain a major security threat for years.”
To which one might reasonably ask: How many years? Given that his national security officials hold “a broad consensus that [counterterrorism] operations are likely to be extended at least another decade,” according to The Washington Post, and that in any event “no clear end is in sight . . . The United States has reached only the midpoint of what was once known as the global war on terrorism,” Obama’s silence following his National Defense University speech seems less of a mystery. Just who beyond the president himself, at least in one of his guises, and the odd speechwriter have any interest “to define the scope and nature of this struggle” before “it defines us”? After all, “engaging” Congress on narrowing or repealing the authorization would present the president with a political Gordian knot. Republicans, many of whom demand a stronger military response to the Islamic State, mostly prefer to broaden the authorization. Democrats, concerned about the endlessly expanding scope of the war, mostly prefer to narrow or repeal it. The president’s eventual attempt to thread the needle by proposing an authorization limited to three years that would forbid “enduring offensive ground combat operations” against the Islamic State “or associated persons or forces” pleased neither. Republicans chafed at the three-year limit and the apparent bar on sending in ground troops. Democrats espied in that vague word “enduring” a loophole through which ground forces might be redeployed to Iraq or even Syria. Pleasing no one, the proposal was dead on arrival.
No matter; its failure left what seemed to many in the national security bureaucracy a more palatable alternative: the mostly free hand provided by the administration’s spacious interpretation of the present authorization, however ancient it may be, which sees the war as a matter of decades, not years. The National Security Strategy, unveiled in February 2015, speaks of “a generational struggle” under way in the Middle East “in the aftermath of the 2003 Iraq war and the 2011 Arab uprisings” and it has become increasingly clear since Obama’s cautionary speech that the American national security elite has come to see the war on terror in precisely such “generational” terms. General Martin Dempsey, then chairman of the Joint Chiefs of Staff, speaks of “this threat” of terrorism as “probably a 30-year issue.” Senator McCain sees “a generational fight for civilization against brutal enemies.” CIA director John Brennan also speaks in millennial terms: “It’s a long war, unfortunately,” he said. “But it’s been a war that has been in existence for millennia.” Though the National Security Strategy in its stated vow that “the United States—not our adversaries—will define the nature and scope of this struggle, lest it define us” echoes Obama’s warning, the nation’s leaders, in shaping “a comprehensive counterterrorism strategy,” seem to have drawn from the president’s words a quite different lesson. In defining the war on terror as boundless, apocalyptic, and unceasing, we have indeed let it define us, as ideological crusaders caught in an endless war.
SENSE OF AN ENDING
Behind the hyped-up ideological fervor, the war on terror goes poorly indeed. During 2014, according to U.S. government figures, 32,727 people died in terrorist attacks worldwide. In 2002, the first full year of President Bush’s war on terror, 725 were killed. In other words, during the dozen years that the United States has been fighting its war on terror deaths from terrorism have grown by more than 4,000 percent. As recently as 2010, Barack Obama’s first full year as president, 13,186 were killed. In 2014 alone the number of deaths grew by 83 percent over the year before and the number of attacks grew by 39 percent. The number of terrorist groups committing attacks also grew dramatically—thirty-three more in 2014—as did their collective membership, notably that of the Islamic State, which is estimated by the State Department to number as many as 31,500. According to a RAND study, between 2010 and 2013 the number of Salafi jihadist groups grew by 58 percent and the number of jihadists more than doubled. The answer to Rumsfeld’s question of whether we are “capturing, killing or deterring and dissuading more terrorists every day than the madrassas and the radical clerics are recruiting, training and deploying against us” would seem to be a resounding no. The real question is whether in the war on terror the United States has managed to conjure a terrorist-creating machine.
Terror, as always, is opportunistic, preying on instability, often on the very instability the war on terror created. Sixty-three percent of the 13,463 attacks came in Iraq, Syria, Pakistan, Afghanistan, Nigeria, and India. Two invasions a dozen years ago and their follow-on effects in neighboring states have become prodigious terrorist-generating engines that show no signs of slowing. The 2003 invasion of Iraq has helped produce what increasingly looks like a failed state straddling the major line dividing Shia and Sunni in the Middle East, adding enormous centrifugal force to a sectarian conflict raging throughout the region. The century-old Sykes-Picot order is tottering: in 2014, in an operation touted as “The Breaking of the Borders” the black-hooded militants of the Islamic State obliterated with great fanfare the border the diplomats had secretly drawn during World War I to divide the new nations of Iraq and Syria. Now intractable wars have engulfed not only those two states but Yemen and, increasingly, Libya. In at least three of these conflicts the hand of the United States has been strong; in none has it been stabilizing.
If any law governs the grand strategy of the war on terror, it is the law of unintended consequences. More than a dozen years on that law continues its rule. Cloaked in intermittent secrecy and obscured by a fog of millenarian ideology, propelled more by the force of its own inertia than by a persuasive strategy of achievable goals, the war on terror grinds on. In Afghanistan, though the high tide of American involvement is long past, an increasingly defensive war against a resurgent Taliban sputters ahead. In Iraq, four years after the last American soldier left, a few thousand have returned to advise the hollowed-out Iraqi army in its campaign against the Islamic State, adding, to the open-ended drone campaigns in Pakistan, Yemen, Somalia, and now Libya, an open-ended bombing and drone war in Iraq and Syria.
Amid the rising chaos born of the war on terror it is important to point out the number of Americans who died in terrorist attacks in 2014: twenty-four. Not one of those deaths came in the United States. This is four fewer than the twenty-eight Americans who on average have died each year from terrorism since September 11. Amid all the carnage the number of Americans killed each year by terrorists is fewer than the number of Americans killed by lightning. During the darkest moments of the Iraq War President Bush was given to argue that we must “fight them over there so we don’t have to fight them here.” Can one argue convincingly that tens of thousands must die from terror around the world each year for Americans to live in safety? If one cannot, it would seem at least to raise the question, quite as fundamental as Rumsfeld’s, whether much of the worldwide apparatus of the war on terror, the multiple wars overt and covert and the state of exception of torture and detention and surveillance that shadows them, has been self-defeating, producing an immense amount of instability and chaos and, as its most significant achievement beyond these, its own perpetuation.
Must that achievement go uncontested? Though the number of terrorist attacks has risen dramatically, almost all of those attacks are directed not at Americans but at one “near enemy” or another, part of a sharply rising struggle within the Muslim world itself. True, the threat of terror within the United States has not gone away. Another attack could come at any time. Indeed, as we have seen it is quite possible that the damage done to the central organization of al Qaeda and the rise of the Islamic State makes the success of a lone-wolf attack more likely. San Bernardino showed how easy it is for such an attack, especially if directed at a “soft target,” to succeed. But can the possibility of such an attack and the efforts organized to prevent it be called, in any reasonable sense, a war? Is this not a containable threat? Will not terrorism of some kind always be with us? Could not our intelligence and law enforcement organizations, dramatically expanded and empowered as they have been since September 11, once again be given primary responsibility for preventing terrorist attacks? And when necessary would not the president’s own inherent powers to defend the nation and its Constitution, his so-called Article II powers, serve to respond militarily to specific threats?
Given the numbers such a suggestion might seem impracticable, even reckless. There is, after all, the Islamic State to confront, a terror state that boasts tens of thousands of fighters. But is the essential problem here really one of terrorism? Behind the air strikes and the fighting in cities and towns of Iraq and Syria, beneath the armed struggles that ebb and flow, lie intractable political conflicts about voice and representation that go back a century and more. Contemplating the collapse of the traditional Middle East order in the wake of the Iraq War, one thinks of Hitler’s misbegotten prophecy about the Soviet Union: “We have only to kick in the door and the whole rotten structure will come crashing down.” In invading Iraq and wresting power away from the Sunni minority there the hapless United States kicked in the door and the whole rotten structure of the post–World War I Sykes-Picot order began to come crashing down, setting in train a complex regional struggle that may well go on for decades. Today in Iraq and Syria two confessional bloodbaths—two chronic Yugoslavias—rage and bleed side by side, complete with ethnic cleansing, mass murder, foreign fighters, and with the Islamic State forming a kind of vortex of instability straddling their common border. On one side American warplanes and drones support an Iraqi government with its Iranian-trained militias, on the other they oppose a Syrian government allied with Iranian-backed fighters. Hundreds of thousands have died, millions have been left homeless. No end is in sight.
The bloody apocalyptic whirlpool of Iraq and Syria has become, as then Secretary of State Warren Christopher once said of Yugoslavia, the “problem from hell.” But again, is it really a problem of terrorism? On both sides of that imposed border, states that were artificially created threaten to violently break apart along sectarian and ethnic lines. Though the Islamic State descends fairly directly from the terrorist group founded by Abu Musab al-Zarqawi early in the American occupation, a dozen years, seven incarnations, and four leaders later it has evolved into something quite different. The Islamic State may still dispatch suicide bombers into Baghdad and other cities but now it also dispatches tanks and armored personnel carriers into battle in the struggle to occupy cities and towns. The Islamic State wages conventional military campaigns, governs millions of people. Though governments may go on classing it as a terrorist group, the Islamic State is surely something more: pseudo-state, proto-state, para-state maybe, but in any event closer to the state it claims to be. And its existence is inextricable from the complex foreign policy conundrum represented by the deteriorating states of Iraq and Syria at the heart of an increasingly unstable and sectarian Middle East.
It goes without saying that the United States, which has been the status quo power “east of Suez” since 1945, will use all the tools of state power to confront and manage this conundrum, including diplomacy, economic pressure, and, when it deems necessary, military force—though, regarding this last, perhaps it would be the beginning of strategic wisdom to recognize as a major lesson of the last dozen years that liberal applications of violence by the imperial superpower, given the ideology of the multinational jihadist insurgency, risk counterproductive and uncontrollable effects. If the region has indeed entered an “era of persistent conflict,” as it seems to have done, if the Islamic State is only the vanguard of an ongoing jihadist insurgency within the Muslim world, as it seems to be, then what is needed from the United States is a broader approach born of statesmanship, patience, and judgment, a disciplined and minimalist conception of its true national interests, a recognition that its ability to manage that conflict without worsening it is distinctly limited, and a consequent determination to make sparing use of its military power, and only on those limited occasions when it might actually be expected to do some good. Subsuming a campaign of aerial bombardment intended to help “degrade and ultimately destroy” the Islamic State in an ill-defined, ramshackle, and far-flung war on terror of fourteen years’ standing contributes neither to effective policy nor to meaningful oversight. Bombing the Islamic State because it seems the next logical step in a self-perpetuating war on terror is to adopt a tactic, which itself has had mixed results at best, in the absence of a strategy.
It might be the beginning of the end of the confusion obscuring American policy in the war on terror if President Obama took steps to do what he proposed in May 2013: engage “Congress and the American people in efforts to refine and ultimately repeal the [present] AUMF’s mandate.” A true “engagement” with Congress and the public might begin with the president setting out clearly and specifically where, in the administration’s view, the United States must currently be free to deploy military force, for what purpose, and for how long. It might continue with an open debate, with hard questions asked about whether a campaign of air strikes is really the best way to contain the Islamic State and its spreading ideology. And it might end with replacing the open-ended and obsolete 2001 authorization, as well as the 2002 authorization for the Iraq War, with one that approves the use of force, were Congress so convinced, as it sets out clearly what American bombing is intended to achieve, against whom it is directed and where and for how long, and suggesting how one might know when those goals had been met. Such a new authorization, in other words, would govern not only the present use of force but envision its ending. The terms of the authorization might flow from broader strategic concepts like containment and deterrence that have served the country well in protracted conflicts in the past, replacing “degrade and destroy” with “contain and deter” as the broader goal of U.S. policy. What the authorization would not do is approve an open-ended use of military force against scores of unnamed terrorist groups around the world.
The practical consequences of such a shift, were it actually held to, could be dramatic. In effect, it might begin to return military force to the president’s toolkit to be used only in defending the country from truly imminent attack. It could also begin to contain the war on terror’s present amoebalike sprawl. In order to mount a military attack under the president’s Article II powers the administration would presumably have to have clear evidence of an imminent threat to the homeland. No more use of drones to decimate distant terrorist organizations by killing low-level militants. No more targeting unidentified militants simply because their behavior conforms to a pre-defined “signature” of terrorist activity. No more repeated attacks on distant groups unless they pose an imminent and demonstrable threat to American lives. The expanding war on terror embodied in unceasing drone and special operations campaigns in a half dozen countries would come to an end.
Even suggesting such a radical transition raises many hard questions. One of the hardest is how to redefine the paramilitary role that the intelligence agencies have taken on since 9/11, so that military tasks that had been limited by the new authorization would not simply be shifted to practitioners on “the dark side.” On its face such redefinition would be simple, for it lies within the prerogative of the president himself: he need only issue a new Memorandum of Notification, or Finding, to in effect replace the fourteen-page document that President Bush signed on September 17, 2001. But the institutional struggles involved in limiting the CIA’s vastly expanded role, and its greatly strengthened political power, would be brutal and the implications could be grave. Indeed, given that at any time a successful Islamic terrorist attack on American soil could bring on a surge of the politics of fear at home, the political risks for any leader even beginning to undertake a transition out of the war on terror would be great indeed, so great that insofar as such a change would be sure to be portrayed as a return to the pre-9/11 world, and to the dreaded law-enforcement model, it will likely remain a political nonstarter. For a president there are worse things than being at war. As far back as President Bush’s second term, Pentagon officials recognized that the term “war on terror” was unhelpful in dealing with local populations in Muslim countries, who regarded it as a war against Islam. Officials proposed replacing the time-honored global war on terror—known in the acronym-addicted Department of Defense as GWOT—with GSAVE, the Global Struggle Against Violent Extremism. The effort began with a change in documents and stationery but was finally halted when President Bush, no matter what memos he received, went on using the war on terror as his rallying cry. For his part, President Obama tends to avoid the phrase, which led his political adversaries to claim his preference showed his lack of seriousness about national security. “It’s one thing to adopt the euphemisms that suggest we’re no longer at war,” said Dick Cheney in May 2009. “Just remember it is a serious step to begin unraveling some of the very policies that have kept our people safe since 9/11.” Such statements of course are meant not only as a critique of present policy but a predicate of blame for what tragedy might strike in the future, and they make any decision to appear to let up in prosecuting the war, let alone to declare it at an end, politically perilous.
EXCEPTIONAL BECOMES NORMAL
After all his warnings about defining the war lest it define us, President Obama finds himself alighting on the status quo as the least unattractive option. We go on with our endless war and our unending state of exception. The president has mostly stripped away the politically costly “boots on the ground” conventional wars in favor of his “light footprint,” a far-flung anti-terror campaign built of drone strikes and Special Operations Forces raids, to which the air campaign in Iraq and Syria has now been added. Even as the president denounces the specter of “perpetual war,” the war machinery whirs along around him and his administration makes plans for precisely that. There is, for example, the “disposition matrix,” which, The Washington Post told us in late 2012, “the Obama administration has been secretly developing [as] a new blueprint for pursuing terrorists, a next-generation targeting list” and high-tech database that “goes beyond existing kill lists,” and to which “the government expects to continue adding names . . . for years.” The disposition matrix is a perfect symbol of that “other Obama,” the one who, though troubled by the prospect of perpetual war, is troubled more by what seem to be the risks of truly ending it. Bemoan as he might the perpetual war, he has determined to armor himself against the politics of fear, and the result has been a state of exception regularized, legitimized, normalized.
One can’t help but be reminded of another forever war, the endless shape-shifting struggle fought within the covers of the novel Nineteen Eighty-Four between the superpowers of Oceania, Eurasia, and East Asia in what was then a distant future. Of this endless struggle, Orwell wrote,
If we judge it by the standards of previous wars, it is merely an imposture like the battle between certain ruminant animals whose horns are set at such an angle that they are incapable of hurting one another. But though it is unreal, it is not meaningless. It helps to preserve the special mental atmosphere that a hierarchical society needs.
The war on terror is not an imposture. We have seen tanks, artillery, infantry divisions. Though these have largely departed the scene, we know that beyond our ken drones are striking and special operators are raiding. People are dying. But alongside this invisible war stand the ghostly political benefits that Orwell has in mind. War produces fear. But so too does the rhetoric of war. As terrorism’s ultimate product is not death or mayhem but fear, the rich political benefits of that most lucrative of political emotions will ultimately be shared, between the terrorists who create it and the political leaders who conduct the fight against them and who, more often than not, attempt to exploit that fear to their own advantage.
For the politician, however, the benefits can be fleeting indeed. We should recall here the true purpose of the “politics of the worst”: to instigate “an escalatory spiral,” one whose momentum is controlled by the terrorists, not by those who seek to destroy them. To the political leader, this spiral may seem to offer power and political leverage but in the end it may well escape control, for it is governed by reaction, not wise and considered action. As we have seen, such a spiral may lead to policies that, however powerful and dramatic they seem, corrupt our values and undermine our interests. Writing of Nineteen Eighty-Four, the literary critic Irving Howe remarked that
The book appalls us because its terror, far from being inherent in the human condition, is particular to our century. What haunts us is the sickening awareness that in 1984, Orwell has seized upon those elements of our public life that, given courage and intelligence, were avoidable.
Certainly we are not living in anything like the totalitarian state painted so vividly in Nineteen Eighty-Four, but we do find ourselves in a parallel situation particular to our new century: under the influence of a worldwide war on terror unbounded in space and time, trapped in a state of exception the end of which we cannot see. And surely those scenes from the black sites are, as Howe said of the world of Nineteen Eighty-Four, “elements of our public life that, given courage and intelligence, were avoidable.” What it took to avoid them at the time was, indeed, courage and intelligence. We did not get these from our leaders.
The politics of fear was used to great advantage during the Bush years, and its influence remains strongly with us. In the event of another devastating attack it may well grow stronger. Perhaps, with diligence and wise policy and a good bit of luck, we will be able to avoid this. I hope so. For when I hear the former vice president speak of the necessity of torture and criticize as foolish and reckless those who renounce its use, I hear the distant stirrings of that whirlwind.
In the end it is the power of the politics of fear that keeps us imprisoned in the state of exception. It is easier to let stand or expand a fourteen-year-old authorization for the use of military force than it is to repeal it. In the end it is impossible to legislate courage and intelligence in our public life. But only with these can we avoid being swept deeper into that cycle of fear if and when the next attack comes. Meanwhile the one element that since ancient Rome all states of exception have shared—that they come to an end—remains wanting in ours. In this forever war, what was the exceptional has become the normal. The improvisations of panic are the reality of our daily lives.
I. Willie Horton was a convicted African-American murderer whose crimes while “on furlough” from a Massachusetts state prison the George H. W. Bush campaign used during the 1988 election to stigmatize Democratic nominee Governor Michael Dukakis as “soft on crime.”
AFTERWORD
Nothing has changed.
The body shudders as it shuddered
Before the founding of Rome and after,
In the twentieth century before and after Christ.
Tortures are as they were, it’s just the earth that’s grown smaller,
And whatever happens seems right on the other side of the wall.
—“Tortures,” by Wisława Szymborska (1986)
Nearly fifteen years after the attacks of September 11, the question is whether nothing has changed or everything has. We remain in a state of exception that has acquired the character of the barely noticed day-to-day. Indefinite detention, extrajudicial killing, warrantless surveillance, and other practices once unthinkable remain quietly accepted weapons in an endless war. As candidates fight to gain the White House, the cycle of the politics of fear accelerates. “We’re already in World War III,” one candidate declared after two gunmen in San Bernardino, California, killed fourteen people. “Radical Islamic jihadists everyday are trying to . . . destroy our way of life.” A second demanded we “carpet bomb them into oblivion” until we “see if sand can glow in the dark.” A third—the leading candidate—demanded torture. “Would I bring back waterboarding?” he shouted to the jubilant cheers of the crowd. “You bet your ass I would. . . . It works. And even if it doesn’t work they deserve it anyway for what they do to us.” Thousands roared their approval.
The dynamic of the politics of fear embodies itself more vividly in each successive news cycle. Each attack heightens the fevered demand for action. Each act of violence brings calls for greater violence in response: carpet bombing, invasion, torture. The politics of fear, set off by a relatively modest attack, leads quickly toward the escalatory spiral. Standing between that spiral and us is the current president, who insists, in a voice that seems to grow ever fainter, that terrorists, however frightening, do “not represent an existential threat.” Could that voice prevail in the face of a larger death toll—a lone-wolf attack that killed thirty? Or a Paris-style commando assault that killed a hundred? The political pressure to respond would be irresistible.
The country is already bombing the Islamic State; what comes next? One recalls that the main goal of jihadist forces, as set out in Abu Bakr Naji’s tract, The Management of Savagery, is to “Force America to abandon its war against Islam by proxy and force it to attack directly.” Drawing American troops in their thousands to fight again on Muslim land is the ultimate strategic goal of both the Islamic State and al Qaeda. The cycle of fear, revivified by even the smallest attacks, forces American politics inexorably in that direction. What would be the consequence of a successful bombing that killed scores or even hundreds of Americans weeks before the election? Could such an attack ensure the election of the hardest of hard-liners? Could the jihadists by their actions determine who is elected America’s president? Why not? The cycle of fear puts our politics in their hands.
. . . . .
What of the flip side of the forever war, the unending state of exception? After all the revelations about torture, is it conceivable that a new president might reinstitute it? The tumultuous reception of the voluminous executive summary of the Senate Select Committee on Intelligence torture report in December 2014, with former CIA officials vigorously denouncing its findings and insisting that torture was necessary to save “thousands of lives,” and Republican lawmakers cheering them on, showed vividly that a decade of controversy has made torture a bitterly partisan issue. The Senate report is the most thorough study of CIA torture ever compiled, and its 549-page executive summary is singularly damning, depicting in stomach-turning detail a netherworld of brutal black sites where “individuals were so sensory deprived, i.e., constant white noise, no talking, everyone in the dark, with the guards wearing a light on their head when they collected and escorted a detainee to an interrogation cell, detainees constantly being shackled to the wall or floor, and the starkness of each cell (concrete and bars).” The horrors depicted on page after page are revolting, and yet the executive summary’s release provoked a clamor that included scores of voices raised in support of torture, including many who denounced the report by insisting torture “saved thousands of lives”—even as we read in the report itself how the CIA lawyers suggested, before the program came into being, precisely this argument as the “necessity” defense to shield it from legal scrutiny. In a sense, nearly a decade after the last prisoner was waterboarded, we remain trapped within the torture program itself.
How to escape back to legality? Certainly not by “looking forward and not back.” Rendering justice implies looking backward. But the political costs of the sort of justice provided even by a Truth Commission, let alone prosecution of interrogators and public officials, has proven far too great for a society living under the politics of fear. Prosecutions, if they ever come, will not come for many years. A return to legality will proceed only in fits and starts, and only after the politics of fear loosens its grip on the public—when, and if, it does. For the state of exception to come to an end, so must the conflict that has been its lifeblood. “This war, like all wars, must end”—so declared the president in May 2013. In the years since, the war has expanded, creeping beyond Pakistan and Afghanistan and Yemen and Somalia back to Iraq and now to Syria and perhaps Libya. The tools of the war are not George W. Bush’s infantry divisions and “shock and awe” bombing campaigns but instead the signature “light footprint” perfected by Barack Obama: drone attacks, Special Operations raids, bombing campaigns. Military advisers have returned to Iraq, and special operators are at work in Syria. The wars of September 11 go on.
What can move this “multigenerational struggle” toward its end? The beginning of an end, as discussed above, might be the replacement of the two obsolete Authorizations for Use of Military Force, one voted a few days after September 11, the second passed the following fall to approve the Iraq War, with more restrictive provisions that would allow for the use of force against specific enemies in specific countries for a stated length of time. If indeed it is in the national interest of the United States to conduct sustained hostilities with the Islamic State, then the administration should persuade Congress explicitly to approve such use of force and the same should be true of other descendant organizations of al Qaeda. A new authorization should include the organizations to be targeted, the geographic boundaries of the struggle, and its duration. A sunset clause should require not necessarily the conclusion of the war but a new effort by the administration, or a succeeding one, to persuade Congress and the public that the hostilities must be continued. In the case of terrorist organizations that do not normally threaten the United States directly, the president’s Article II powers should be sufficient to allow him to act to protect the country in case of a specific threat.
It is the job of the president to devise policy that promotes the national interest and it is within that broader conception that the use of military force should play its part. During the war on terror organized violence has too often come to serve as a stand-in for the nation’s broader foreign policy across the Middle East, South Asia, and the Horn of Africa. Too often violent tactics, including killing terrorists, have supplanted strategic policies that should make use of all the constituents of national power to reduce long-term support for them and their organizations. Comparing the world of today with that of 2001, the self-defeating consequences of American military violence stand out with stark clarity.
In the Middle East, the imperial order presided over by Great Britain and France after World War I and by the United States after World War II is collapsing. Iraq and Syria have imploded and the Islamic State’s triumphant bulldozing of the Sykes-Picot border between them in June 2014 only added characteristically flamboyant ceremony to a reality already well established: the borders drawn by France and British diplomats a century ago, and many of the confected states within them, are vanishing. Regime change across the region had brought not stability and democratic accountability but strengthened sectarian identities and badly weakened states. As historian Robert Kaplan writes,
The fall of Saddam Hussein in Iraq, Muammar al-Qaddafi in Libya, and the reduction of Bashar al-Assad’s regime in Syria to that of an embattled statelet has ended the era of post-colonial strongmen, whose rule was organically connected to the legacy of imperialism. After all, those dictators ruled according to the borders erected by the Europeans. And because those imperial borders did not often configure with ethnic or sectarian ones, those dictatorial regimes required secular identities in order to span communal divides. All this has been brutally swept away.
American policymakers face a conundrum: How to remain the status quo power in a region in which the status quo is being destroyed? The United States of a different era might have stepped in and tried to prop up tottering rulers in the interest of the status quo. But the U.S. intervention in Iraq, a promised cakewalk that turned into a grinding and seemingly endless counterinsurgency, had destroyed the patience of the American public for full-on intervention. Instead, Americans, exhausted by one unfinished war in Iraq and a second in Afghanistan, went on to elect a president who denounced “dumb wars” and promised to end them, and then mostly stood back and watched as the region-wide order they had presided over for seven decades fell to pieces. It marked, claims Kaplan, “the end of America’s great power role in organizing and stabilizing the region.” If this proves true, the irony is that that role came to an end only after the Bush administration’s audacious and wrongheaded attempt to “organize and stabilize” the Middle East through creative destabilization.
In any event that role, and the imperial order it sustained, will not soon return. What will replace it? Drones and Special Operations Forces cannot substitute for active statesmanship and diplomacy. Too often since September 11 they have served as stopgaps when foreign policy conundrums seemed insoluble. Thus it has been in Afghanistan, when the problem of Pakistan, a supposed American ally that actively sheltered both the Taliban and al Qaeda, has proved intransigent, and thus it has been in Iraq and Syria, where damnably complex political problems involving multifaceted sectarian antagonisms have resisted the efforts of American diplomacy.
Resolving the conflict in Syria is certainly not a matter of drones and air strikes. A solution, or at least a more stable status quo, will likely emerge only as part of a new geopolitical order in the Middle East. What should that order look like? To answer that question one must begin with another: What are America’s interests in the Middle East? The Carter Doctrine warned that any “attempt by an outside force to gain control of the Persian Gulf region will be regarded as an assault on the vital interests of the United States” and will be “repelled by any means necessary.” But this dates from 1980, after the Soviets had invaded Afghanistan. Today American troops garrison that country and the Soviet Union no longer exists. The region is threatened not by “outside forces” but by its own chaotic internal struggles. Is it truly in America’s vital interest to attempt to dominate and guide these? More likely, in the years ahead the United States will increasingly exchange its traditional imperial role for that of offshore balancer, working with and through proxies on the ground and the larger states of the region, including not just its longtime allies in Saudi Arabia and Turkey but strategic competitors like Iran. No return to stability in Syria, or in Iraq, is possible without the cooperation, tacit or explicit, of the Islamic Republic of Iran. This is a geopolitical fact born of the Bush administration’s decision to invade Iraq and deliver power to the Shia majority, and it is no accident that such tacit cooperation is already taking shape, as American air strikes support the efforts of Iranian-led Shia militias in their battles against the Islamic State.
Crafting a new regional framework that on the one hand will help Saudi Arabia and other traditional Sunni allies push back against Iranian ambitions and on the other will create space for working out perhaps tacit agreements to bring a new stable status quo in Syria and Iraq will be the challenge of American diplomacy in the coming decade. These are damnable political problems, and immensely complicated; but drones and Special Operations Forces are not the solution. Statecraft must be. That political problems must be recognized and dealt with as such is not only the wise course. It is the necessary one, not least because Americans, given the experience of the last dozen years, are unlikely soon again to countenance a large-scale use of force in the Middle East or South Asia. Barack Obama owes his rise to this reluctance: as a political phenomenon he was a creation of the failed war in Iraq. That he represents a pervasive opinion not only among the broader public was reinforced by Obama’s first secretary of defense and George W. Bush’s last, Robert Gates, who remarked in early 2011 that “any future defense secretary who advises the president to again send a big American land army into Asia or the Middle East or Africa should ‘have his head examined.’ ”
Obama’s counterterror light footprint of drones and special operators was in part an answer to this political fact, for it helped make it possible to wind down the shooting wars and place the forever war firmly in the background of most Americans’ daily concerns. In the shadows, though, the war has thrived, fed on itself. The time has long passed when we must act to bring it to an end. It is not only a matter of national interest but of moral imperative, for only with the forever war’s ending can the state of exception come to an end. As I have argued in these pages, the forever war and the state of exception are two sides of the same coin. Joining them together is a deep belief in American exceptionalism, in the role of the United States as a crusading country in which goodness and right naturally inhere—and to which the rules apply only when they seem to be in the American self-interest. No matter how often or how egregiously we violate those rules, after all, it won’t alter “who we are.”
At no time more than the last decade and a half have the paradoxes of these deeply held beliefs been on more vivid display. It is not only that the United States has believed itself free to invade a sovereign country—to fight a war of choice—against the will of the international community. It has seen its justification, here as so often, in its own professed good intentions. The crude practicalities of national interest must be gilded with missionary zeal. As the aftermath of the Iraq War has shown, it is Americans more than others who seem to find themselves blinded by these attitudes. It is why Obama’s admonition to “look forward, not backward” strikes precisely the wrong note. Only by looking backward with a clear gaze, only by retracing the road that led us here—paved as it was, as it always is, with good intentions—can we hope to understand our current pass. Only by looking backward can we hope to move fully into a future free of the state of exception and the moral entanglements of American exceptionalism.
. . . . .
When in the late 1970s I first came to take an interest in human rights, it was the time of the dirty wars in South and Central America, of death squads and paramilitaries, clandestine torture chambers and secret cemeteries for the disappeared. The task of those working for the advancement of human rights, it was thought, was to reveal these atrocities, to bring them to the light of day where the public would be forced to gaze on them in appalled horror and demand they be stopped. Revelation of this wrongdoing would lead inexorably to credible investigation and then expiation in the form of indictments and truth commissions and, perhaps, trials and prison sentences. Even a bloody military-imposed state of emergency had to come to an end. Even if the moral reckoning took a long time, the reckoning would come.
Perhaps such a moment will come in the United States but there are as yet few signs of it. The policies that President George W. Bush developed and ordered in the wake of the attacks of September 11, 2001, and that President Barack Obama perpetuated and normalized after 2008, have attained a quiet acceptance. In a political landscape still shadowed by the politics of fear, Barack Obama has made himself the president of the state of exception. It would be comforting to write that this peculiar dynamic is partly owed to ignorance. If only the American public knew. But in fact the public does know. Widespread warrantless surveillance, Guantánamo, assassination by drone, the use of torture: all have been extensively investigated and hotly debated. Human Rights Watch, the American Civil Liberties Union, Human Rights First, and many other organizations have acquired and made public tens of thousands of documents and compiled definitive reports based on what they reveal. Since the photographs of Abu Ghraib were broadcast in the spring of 2004, legions of articles and books on torture have been published. And what has been the result? Of our two mainstream political parties, one has developed and promulgated a clear position on what it insists on calling “enhanced interrogation techniques”: it is for them. If the last decade has proved anything, it is that there is plenty of room in the American political empyrean for one president who ordered the use of waterboarding and goes on vigorously defending it and a second who denounced it but does nothing to punish its use.
So the emphasis on knowledge and proof that greeted me as a college student coming upon the human rights realm has been shown to be, in the United States in the state of exception, at the least problematic. The idea that the job of human rights workers and journalists and their colleagues was to tear off the veil concealing the horror and that good citizens, once convinced by real evidence that those controlling their government are committing human rights abuses, would exert growing political pressure to stop them, seems to have been proved wrong. What if you tear off the veil and no one gasps, no one cringes, no one even blinks? What if, apart from a handful, the public mostly yawns and turns the channel?
The poet is certainly right when she tells us that “the body shudders as it shuddered / Before the founding of Rome and after.” When it comes to the fundamentals of blood and bone nothing has changed. We have seen enough proof of this in the accounts of Abu Zubaydah and others. But what about those watching? Have we changed? Or is it that the romance of human rights has been shown to be just that? I had assumed, as a young man, that when I gazed south toward the death squads that I was looking at the workings of a different political culture, that though the American intelligence services had engineered coups and helped their allies in designing regimes of torture, nothing like that could ever be officially approved as the stated policy of the U.S. government, let alone countenanced by the American people. Americans, who mostly remain blissfully unaware of the outside world and the darker acts performed by their government to maintain the country’s power, evidence on occasion a strong moral streak, most recently after the Watergate revelations of the mid-1970s and the Church Committee unveiling of the CIA’s “dirty tricks” that followed.
These attitudes were worse than naive. In the main, societies convulsed by terror leave their moral convictions behind. People who commit terrorist acts do it to produce fear. Fear empowers not just terrorists but those who rise to lead the fight against them, which is why terror so often brings in its wake counterterror and why counterterror is so often embodied in the use of torture. This dynamic, which appeared with terrible clarity in Latin America during the era of the dirty wars, was recognizable in U.S. policy in the wake of the September 11 attacks. Its inertial force was powerful enough to shatter certain taboos and though the urgency has lessened and Americans have turned their eyes to other things, those taboos have not been restored. Instead, the country, under a new Democratic president, its first African American president—who never could have come to office were it not for the unpopularity of the wartime president who came before him—has settled into a quietly lethal mode of combat that relies on methods that would have been inconceivable a decade and a half ago.
Perhaps there will be a turning away from these methods—perhaps after enough time has elapsed and the fear, and the political advantages incumbent on its manipulation, have eased, there will come a questioning, and a reconsideration of some of the darker decisions taken during this last dark decade. Must not our state of exception, like all such states before it, come to an end? How can it not? On the other hand, perhaps the poet is right, perhaps it is “just the earth that’s grown smaller / and whatever happens seems right on the other side of the wall.” As I write, I see no sense of an ending. But I am looking—and will go on looking—hard.
—Mark Danner
Grizzly Peak, Berkeley
January 2016
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AFTERWORD
“And whatever happens seems right on the other side of the wall” : Wisława Szymborska, View with a Grain of Sand: Selected Poems. Translated by Stanisław Barańczak and Clare Cavanagh (New York: Houghton Mifflin Harcourt, 1995).
“destroy our way of life” : Reena Flores, “Chris Christie: ‘We’re Already in World War III,’ ” CBS News, December 16, 2015.
“see if sand can glow in the dark” : Matthew Patane, “Cruz: Carpet Bomb ISIS ‘into Oblivion,’ ” Des Moines Register, December 5, 2015.
“even if it doesn’t work they deserve it anyway for what they do to us” : “Trump: ‘You Bet Your Ass’ I’d Approve Waterboarding, ‘If It Doesn’t Work, They Deserve It Anyway,’ ” RealClearPolitics, November 24, 2015.
“and force it to attack directly” : Abu Bakr Naji, The Management of Savagery, p. 10.
“the starkness of each cell (concrete and bars)” : See The Senate Intelligence Committee Report on Torture, p. 60.
“the end of America’s great power role in organizing and stabilizing the region” : Robert D. Kaplan, “The Ruins of Empire in the Middle East,” Foreign Policy, May 25, 2015.
“should ‘have his head examined’ ” : Thom Shanker, “Warning Against Wars Like Iraq and Afghanistan,” New York Times, February 25, 2011. Gates was quoting Gen. Douglas MacArthur.
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